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CASES  DETERMINED 

BY  THE 

SUPREME    COURT 

OP  THE 

STATE  OF  MISSOURI 

AT  THE 

AFBH  TERH,  1914 


(Continued  from  Volume  259.) 


WILLIAM  A.  TURNEE  v.  MARY  W.  ANDERSON 
et  al.,  Appellants. 

In  Banc,  July  2,  1914. 

1.  RES  ADJUDXATA:  Demurrer  to  One  Issue:  Judgment  and 
Reversal  on  Another.  Where  the  trial  court,  In  a  will  con- 
test, hy  snetaining  a  demurrer,  ruled  there  was  no  sufficient 
evidence  to  sustain  the  pleaded  issue  of  testator's  incapacity 
to  make  a  will,  but  submitted  the  case  to  the  Jury  on  the 
issue  of  undue  influence,  and  the  jury  found  for  contestants  on 
that  issue;  and  on  appeal  by  conteetees  only,  the  court  held 
there  was  no  substantial  evidence  of  undue  influence,  but  that 
there  was  such  evidence  of  testator's  incapacity  as  entitled 
contestant  to  go  to  the  jury  on  that  issue,  and  remanded  the 
cause  for  a  new  trial  "in  accordance  with  the  views"  therein 
expressed,  the  contestant  is  entitled  to  a  new  trial  and  a  verdict 
of  the  jury  upon  that  issue.  The  court  adheres  to  its  pronounce- 
ment made  on  the  former  appeal  that  it  was  not  shut  up  to  the 
one  course  of  reversing  the  verdict  and  directing  a  judgment 
probating  the  wilL 

2.  :    Former  Appeal:    Holding   of  Substantial    Evidence: 

Remanded  for  New  Trial:   Same  Holding  on  Second  Appeal. 

260  Mo.]  (1) 
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2  SUPREME  COURT  OF  MISSOURI, 

Turner  v.  Anderson. 

Although  the  court  on  the  former  appeal  held  there  was  sub- 
stantial evidence  of  testator's  Incapacity  to  make  the  will,  and 
remanded  the  case  for  a  new  trial  on  that  issue,  and  the  Jury 
on  a  trial  of  that  issue  found  there  was  no  wUl,  the  Supreme 
Court  on  an  appeal  from  a  Judgment  on  that  verdict  will  not 
hold  that  the  question  of  substantial  evidence  to  sustain  the 
verdict  is  res  adjudiccUa,  but  will  again  review  the  evidence 
to  the  extent  of  determining  whether  or  not  it  was  sufficiently 
substantial  to  sustain  the  verdict,  where  contestees'  counsel  on 
the  former  appeal  were  not  without  some  Justification  in  re- 
Xusing  to  brief  the  question  of  testamentary  incapacity.  But 
in  so  ruling  it  will  not  hold  as  wholly  without  significance  the 
facts  that  on  the  former  appeal  the  court  were  unanimous 
that  the  issue  of  testamentary  incapacity  was  for  the  Jury,  that 
on  a  retrial  the  Jury  found  the  issue  against  proponents,  and 
that  the  trial  Judge  refused  to  set  the  verdict  aside  as  against 
the  weight  of  the  evidence. 

3.  WILL  CONTEST:  Testator's  Incapacity:  Shown  by  Witnesses. 
Notwithstanding  testator  had  had  convulsions^  which  at  first 
were  thought  to  be  referable  to  stomach  troubles,  but  later 
were  diagnosed  as  epilepsy,  and  when  later  his  will  was  made 
it  was  witnessed  by  the  lawyer  who  drew  it  and  testator's 
family  physician;  and  notwithstanding  the  testimony  reveals 
that  the  attorney  knew  that  testator  was  in  charge  of  a  specialiet 
in  mental  diseases  and  did  not  consider  him  in  good  mental 
condition,  and  had  the  epileptic  attacks  in  mind  when  he 
advised  that  the  family  physician  be  asked  to  witness  the 
will,  it  will  not  be  held  that  proponents  failed  to  make  out  a 
case  of  testamentary  capacity  in  the  first  instance,  if  said 
lawyer  also  testified  that  he  considered  testator  of  sound  mind 
and  testamentary  capacity,  and  the  physician,  that  he  had  a 
sound  mind  at  the  time  he  witnessed  the  will. 


:  :  Testator's  Own  Opinion.     A  remark  made 

by  testator  when  he  asked  his  physician  to  witness  his  will, 
to  the  effect,  '1  am  all  right,"  is  not  conclusive  against  hia 
being  of  sound  mind. 


:    Witnesses:    Lawyer   and    Physician.      It  cannot  be 

held  as  a  matter  of  law  that  a  family  lawyer  or  a  family 
physician  may  not  witness  a  wUl,  nor  that  their  testimony, 
being  shown  to  be  men  of  probity,  has  no  probative  efficacy 
of  testator's  testamentary  capacity. 

:  Witness:  Attorney  for  Contestees.    A  will  is  not  to 

be  held  invalid  or  sourly  considered  because  the  family  lawyer 
both  drew  and  witnessed  the  will  and  at  its  contest  appears 
as  attorney  for  proponents.  But  if  an  attorney  were  to  write 
and  witness  the  will,  and  then  attempt  to  break  it,  a  diflterent 
case  would  be  for  consideration. 
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Turner  v.  Anderson. 


:  Action  at  Law.    A  etatutory  will  contest  is  an  action 

at  law,  pure  and  simple,  and  is  to  be  treated  in  an  appellate 
court  strictly  as  a  law  suit  In  a  will  contest,  the  appellate 
court  leaves  to  the  jury  the  office  of  weighing  the  evidence, 
and  to  the  trial  court  the  exclusive  office  of  setting  aside  a 
verdict  because  against  the  weight  of  the  evidence,  the  same 
as  it  does  in  all  other  actions  at  law. 


:  :   Right  to   Make  Will.     Courts  are  fond  of 

sustaining  wills.  The  right  to  dispose  of  one's  own  stands 
now,  as  always,  on  the  soundest  foundation,  and  is  Jiot  to  be 
frittered  away  by  piecemeal  or  indirection;  and  courts  are 
not  blind  to  the  fact  of  an  itching  in  jurors  to  break  wills 
and  of  an  assumption  on  their  part  that  they  know  better 
how  a  testator  should  have  divided  his  property  than  he  did, 
and  hence  they  sedulously  guard  against  that  tendency  and 
search  the  proof  educed  in  support  of  an  issue  of  undue  influence 
or  testamentary  incapacity  with  a  critical  eye.  But  notwith- 
standing those  facts,  a  demurrer  to  the  evidence, in  a  will  con- 
test is  to  be  judged  by  the  general  rule  applicable  to  similar 
demurrers  in  other  law  cases,  and  that  rule  is  elaborately  stated 
In  Williams  v.  Railroad,  257  Mo.  1.  c.  112. 


9.  :  :  Canvassing  Proof.  Where  there  Is  substan- 
tial evidence  tending  to  show  testator's  incapacity  to  make  a 
will  and  equally  substantial  evidence  to  the  contrary,  it  is  but 
confusing  the  issue  on  the  demurrer  to  the  evidence  for  the 
appellate  court  to  canvass  the  proofs  educed  by  proponents  to 
sustain  the  will.  The  weight  of  the  evidence  was  for  the 
jury. 

10.  ^:   Demurrer  to  Evidence:   Facts  for  Consideration  on 

Appeal.  On  proponents'  demurrer  to  contestants'  evidence  in 
the  will  contest,  the  appellate  court  is  concerned  only  with 
the  admitted  facts  and  with  the  tendency  of  contestants'  rea- 
sonable and  material  proof,  whether  contradicted  or  not  by 
that  for  proponents. 

11.  :  Inequalities.  Mere  inequalities  in  a  will  do  not  im- 
pugn it,  nor,  standing  alone,  are  they  sufficient  evidence  of 
testamentary  incapacity  or  undue  influence;  but  when  there 
is  other  competent  and  substantial  proof  of  either  issue,  the 
rule  is  that  unnatural  and  marked  inequalities  in  a  will,  based 
on  no  reasonable  ground,  are  factors  to  be  reckoned  with  on 
either  issue,  in  combination  with  other  testimony. 

12.  :  Epilepsy:  Eccentricities.  Mere  oddities  and  eccen- 
tricities combined  together,  however  artistically  selected,  ar- 
ranged  and  paraded,  do  not  alone  show  such  testamentary  in- 
capacity as  justifles  a  submission  of  the  issue  to  the  jury; 
but  seated  aberration  of  mind  will  do  so;  and  epilepsy,  being 
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a  mental  disease,  may  bring  about  such  a  mental  condition; 
and  that  mental  condition  is  sufficiently  shown  to  compel  the 
issue  to  be  submitted  to  the  Jury  when  it  is  shown  that  testator 
for  a  number  of  years  before  he  made  the  will  sufltered  re- 
peated attacks  of  epilepsy,  both  grand  mal  and  petit  maZ,  and 
during  that  time  there  was  a  breaking  down  of  his  moral 
and  mental  faculties,  as  manifested  by  inability  to  control  his 
emotions  and  to  fix  his  attention  upon  current  and  important 
business  matters,  forgetfulness  in  such  business  matters,  a  loss 
of  confidence  in  his  Judgment  to  manage  them  (pointedly  con- 
trary to  his  steadfast  business  course  before  epilepsy  began), 
delusions  as  to  debtors  who  never  owed  him  anything,  loss  of 
mental  reckoning,  reliance  on  others  for  management  of  his 
more  important  business,  whimsical  and  unbusinesslike  acts 
connected  with  what  business  he  still  assumed  to  manage,  a 
recognition  of  his  incapacity  to  even  assist  in  the  management 
of  a  bank  of  which  he  continued  to  be  president,  unexplained 
Irrational  attitude  towards  his  children,  actual  dishonesty  in 
dealings  with  them,  and  forgetfulness  in  his  will  of  a  solemn 
promise  to  a  dying  daughter  to  make  her  children  equal  with 
his  other  children. 

Held,  by  BOND,  J.,  dissenting,  that  where  periodical  epilepsy 
is  shown,  and  proponents  show  that  at  the  time  the  will 
was  executed  and  for  some  time  prior  thereto  testator's 
mental  faculties  were  good  and  normal,  and  there  is  no 
ahowing  to  the  contrary,  the  question  cannot  be  submitted 
to  the  Jury. 
Held,  by  BOND,  J.,  dissenting,  that  the  correct  rule  is,  that 
epilepsy  is  not  in  and  of  itself  insanity,  nor  does  it  render 
its  subjects  incapable  of  normal  and  intelligent  action 
except  during  the  period  of  the  seizures  or  at  a  time  before 
or  after,  when  the  mind  of  the  sufferer  is  stjll  under 
the  dominance  of  the  disease.  It  may  become  insanity 
when,  either  from  the  violence  and  frequency  of  the  attacks, 
or  by  complication  with  other  ailments,  it  acquires  suffi- 
cient power  to  destroy  the  mind  of  its  subject.  Th«re  Is 
no  evidence  in  this  record  that  either  of  these  conditions 
existed  prior  to  the  making  of  the  will  of  the  testator. 

Appeal  from  Jackson  Circuit  Court — Hon.  0,  A. 
Lucas,  Judge. 

Affibmed. 

Reed  S  Harvey  and  Paxton  S  Rose  for  appellants. 

(1)   That  part  of  the  opinion  in  Turner  v.  Ander- 
son, 236  Mo.  523,  542,  relating  to  teitamentary  capac- 
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ity,  was  coram  non  judice,  and  is  not  binding  on  this 
appeal,  because  no  one  appealed  on  the  issue  of  testa- 
mentary capacity,  and  there  was  no  such  issue  be- 
fore this  court.  McFadden  v.  Rippey,  8  Mo.  740;  Camp- 
bell V.  Coquard,  93  Mo.  474;  Nearen  v.  Bakewell,  110 
Mo.  645;  Sanderson  v.  Wertz,  44  Mo.  App.  496;  St. 
Louis  V.  Lanigan,  97  Mo.  180;  Sutton  v.  Dameron,  100 
Mo.  141 ;  Rogers  v.  Wolfe,  104  Mo.  1 ;  Callaway  County 
V.  Henderson,  119  Mo.  32 ;  Meyer  v.  Stone,  40  Mo.  App. 
289;  Weber  v.  ColUns,  139  Mo.  501;  Westminster  Col- 
lege V.  Piersol,  161  Mo.  270;  Kinney  v.  Murray,  170 
Mo.  708;  Hamon  v.  Hamon,  180  Mo.^  701;  R.  S.  1909, 
sec.  2082.  (2)  Epilepsy  is  not  insanity  in  itself.  1 
Underwood  on  Wills,  sec.  112 ;  In  re  Will  of  Johnson, 
7  Misc.  N.  Y.  224;  In  re  Flensburgh's  Will,  82  Hun 
(N.  Y.),  49;  In  re  Rapplee's  Will,  66  Hun  (N.  Y.),  558; 
Brown  v.  Higgins,  94  HI.  565 ;  Wood  v.  Carpenter,  166 
Mo.  486.  (3)  The  issue  of  mental  capacity  ought  to 
have  been  taken  from  the  jury.  Winn  v.  Grier,  217  Mo. 
420;  Brinkman  v.  Rueggesick,  71  Mo.  553;  Southworth 
V.  Southworth,  173  Mo.  59;  Cash  v.  Lust,  142  Mo.  630; 
Von  de  Veld  v.  Judy,  143  Mo.  348. 

WUUam  H.  Wallace  and  T.  B.  Wallace  for  re- 
spondent. 

(1)  The  decision  of  the  court  on  the  former  ap- 
peal (236  Mo.  523)  is  conclusive  of  the  question  now 
presented,  under  the  rule  of  stare  decisis.  It  was  held 
on  that  appeal  that  the  evidence  in  support  of  the 
contestants'  case  was  suflScient  to  go  to  the  jury  on 
the  question  of  mental  capacity,  and  the  cause  was  re- 
manded for  a  new  trial  with  directions  to  submit  the 
case  to  a  jury  on  that  question.  The  trial  court  has 
followed  the  directions  of  this  court  and  has  submitted 
the  case  to  the  jury  on  substantially  the  same  case 
made  by  the  contestant  on  mental  incapacity  and  a 
verdict  and  judgment  have  been  given  avoiding  the  will. 
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Mowry  v.  Norman,  223  Mo.  463;  Heinzeman  v.  Rail- 
road, 199  Mo.  66.  (2)  In  a  will  case  the  burden  of 
proving  mental  capacity  is  on  the  proponents  of  the 
will  throughout,  and  never  shifts.  Mowry  v.  Norman, 
204  Mo.  189,  223  Mo.  463;  Goodfellow  v.  Shannon,  197 
Mo.  271.  (3)  The  testator  must  have  sufficient  mind 
to  comprehend  the  nature  and  extent  of  his  property 
and  to  know  what  disposition  he  is  making  of  it,  with- 
out the  aid  of  any  other,  person.  Holton  v.  Cochran, 
208  Mo.  417;  Turner  v.  Anderson,  236  Mo.  523.  (4)  He 
must  have  mind  and  memory  capable  of  regarding  and 
discriminating  as  to  those  who  are  the  natural  objects 
of  his  bounty  and  bound  to  him  by  obligations  of  fam- 
ily and  blood,  their  deserts  with  reference  to  their 
conduct  and  treatment  of  him  and  their  capacities  and 
necessities.  Roberts  v.  Bartlett,  190  Mo.  699;  Turner 
V.  Anderson,  236  Mo.  523.  (5)  Moral  obligations  and 
inequalities  in  the  will  are  important  circumstances 
bearing  on  the  questions  of  mental  capacity.  Meir  v. 
Butcher,  197  Mo.  68;  Holton  v.  Cochran,  208  Mo.  417. 
(6)  Where  there  is  substantial  evidence  to  support  the 
verdict  the  court  wiU  not  disturb  the  judgment.  The 
court  will  not  weigh  the  evidence  for  and  against  the 
will,  but  will  examine  the  evidence  to  see  if  there  is 
any  testimony  to  support  the  finding.  Hill  v.  Boyd,  199 
Mo.  448;  Roberts  v.  Bartlett,  190  Mo.  695;  Goodfellow 
V.  Shannon,  197  Mo.  271.  (7)  There  is  an  additional 
reason  why  this  case  should  have  gone  to  the  jury.  The 
proponents  of  the  will  did  not  make  out  the  usual 
prima-facie  case  by  proof  of  the  sanity  of  the  testator 
by  disinterested  witnesses  to  the  document.  The  wit- 
nesses to  a  will  are  supposed  to  be  disinterested.  A 
legatee  is  not  a  competent  witness  at  common  law  and 
by  the  statute  not  competent  without  disclaiming  the 
legacy.  The  witness,  Clements,  should  have  been  left 
free  to  give  his  disinterested  testimony,  if  it  can  be 
said  that  a  man  bent  on  upholding  his  own  work  can 
give  disinterested  testimony.     For  the   lawyer  who 
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wrote  the  will  to  make  himself  a  witness  is  going  far 
enough.  To  employ  him  as  an  attorney  in  the  contest 
is  going  too  far.  Hogan  v.  Hinchey,  195  Mo.  534 ;  Mil- 
tenberger  v.  Miltenberger,  78  Mo.  27.  This  circum- 
stance of  itself  ought  to  send  the  case  to  the  jury.  It 
was  held  in  Mowry  v.  Norman,  204  Mo.  192,  that  the 
fact  that  the  will  recited  that  the  testator  was  free 
from  undue  influence  was  of  itself  sufficient  to  cast 
such  suspicion  on  the  transaction  as  to  send  the  case 
to  the  jury. 

LAMM,  C.  J.— In  a  suit  in  the  Jackson  Circuit 
Court  the  issue  was  the  statutory  one,  devisavit  vel 
non.  All  parties  take  under  the  will.  The  controversy 
has  birth  in  that  fruitful  womb  of  litigation,  to-wit,  two 
marriages,  two  sets  of  children  and  a  partial  will 
largely  in  favor  of  the  widow  and  last  set,  made  late 
in  life  and  disposing  of  a  great  estate.  Plaintiff  is  a 
son  of  testator's  deceased  daughter  by  a  first  mar- 
riage, Mrs.  Turner.  Defendants  are  the  widow 
of  testator  by  a  second  marriage,  two  sons  born 
of  that  marriage,  a  daughter  by  the  first  mar- 
riage, Mrs.  Harvey,  and  a  minor  brother  of  con- 
testant. The  will  has  a  provision  cutting  off  any 
devisee  or  legatee  contesting  it.  The  widow  and  chil- 
dren of  the  second  marriage  are  the  only  defendants 
who  appeal.  They  contend,  with  reason,  too,  that  their 
codefendants,  Mrs.  Harvey  and  Reid  S.  Turner,  a 
minor,  did  not  join  as  plaintiffs  because  of  the  forfei- 
ture provision  in  the  will,  but  cast  an  anchor  to  the 
windward  and  are  friendly  to  the  contest,  though  nomi- 
nal contestees.  Both  propositions  may  be  allowed  as 
true. 

(Note:  Hereinafter  when  we  refer  to  ** contestees '^ 
we  should  be  taken  as  meaning  the  appealing  defend- 
ants, and  when  to  ** contestant"  as  using  the  term  as 
a  composite  unit  inclusive  of  the  surviving  children  by 
the  first  marriage  and  the  descendants  of  those  dead.) 
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The  grounds  of  contest  were  undue  influence  and 
testamentary  incapacity.  The  issue  of  undue  influence 
was  taken  from  the  jury  in  accordance  with  a  ruling 
made  when  this  cause  was  here  before  on  appeal.  [236 
Mo.  523.]  The  case  went  to  the  jury  on  the  issue  of 
testamentary  incapacity.  The  jury  broke  the  will  on 
that  issue,  as  the  former  one  did  on  the  other.  From 
a  judgment  following  that  verdict  the  widow  and  her 
two  sons  alone  appeal. 

Appellants  asked  and  were  refused  a  peremptory 
instruction  coercing  a  verdict  in  favor  of  the  will  as 
a  matter  of  law.  The  only  error  assigned  by  them  is 
the  refusal  of  that  instruction.  If,  then,  there  was  sub- 
stantial evidence  tending  to  show  testamentary  inca- 
pacity the  instruction  was  bad.  Otherwise,  otherwise. 
Such  is  the  main  question  in  the  case.  Counsel  argue 
two  subsidiary  ones,  viz. :  first,  whether  the  decision  in 
the  former  case  was  res  adjudicata;  second,  whether 
contestees  made  a  prima-f  acie  case  in  the  first  instance. 

The  opinion  rendered  when  the  case  was  here  be- 
fore should  be  read  with  this,  and  the  statement  there 
made  and  that  just  made  are  a  suflBcient  preliminary 
for  appellate  purposes. 

We  shall  go  deeper  into  the  facts  on  the  main 
question,  the  demurrer  to  the  evidence,  and  sufficient 
of  the  record  on  the  others  will  appear  in  due  course. 

I.    Of  res  adjudicata. 

On  the  first  appeal  contestees  came  up  on  a  record 
showing  that  the  trial  court  had  taken  the  issue  of 
testamentary  incapacity  from  the  jury,  but  had  sub- 
mitted the  issue  of  undue  influence,  and  the  jury  broke 
the  will,  as  said.  We  were  then  of  opinion  there  was 
no  substantial  evidence,  direct  or  indirect,  of  undue 
influence.  The  whole  of  the  evidence  was  here  and 
properly  here  on  the  mental  condition  of  testator.  The 
four  judges  of  Division  One  were  satisfied  that  con- 
testant was  entitled  to  go  to  the  jury  on  the  issue  of 
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testamentary  incapacity.  Contestant  had  won  his  case 
and,  however  much  he  was  aggrieved  by  the  action 
of  the  trial  conrt  in  taking  that  issue  from  the  jury, 
he  was  not  *  *  aggrieved  *  *  by  the  final  judgment.  There- 
fore he  took  no  appeal.  The  question  confronting  us 
then  was:  In  reversing  the  judgment  (as  we  were 
obliged  to  do)  what  directions  should  we  give!  Should 
we  by  our  own  affirmative  order  compel  the  solemn 
probate  of  the  will  and  thereby  put  the  seal  of  our 
approval  on  the  action  of  the  lower  court  in  taking 
away  from  the  triers  of  fact  the  issue  of  testamentary 
capacity,  or  should  we  order  a  rehearing  on  both  is- 
sues? 

(1)  It  is  argued  that  we  had  **no  jurisdiction"  to 
do  anything  except  order  the  will  solemnly  probated, 
because,  counsel  say,  tlie  other  issue  was  forever  fore- 
closed as  a  matter  of  law,  however  much  we  might  be- 
lieve it  was  not  a  question  of  law  but  was  a  question 
of  fact  for  the  jury.  Contestees'  counsel  in  the  former 
case  took  that  view  of  it,  ore  tenus  and  in  briefs.  Con- 
testant's counsel  took  the  counter  view.  We  were  unan- 
imously of  opinion  that  we  had  jurisdiction  to  open 
the  whole  case  on  reversal  and  order  a  new  trial  gen- 
erally in  a  will  contest,  and  that  it  was  our  duty  to  do 
so  when  justice  cried  out  for  it.  Accordingly,  we  so 
decided  and  gave  the  reasons  for  our  decision  on  a  con- 
struction of  section  2083,  Revised  Statutes  1909,  read- 
ing in  part:  **The  Supreme  Court  .  .  .  shall  ex- 
amine the  record  and  award  a  new  trial,  reverse  or 
affirm  the  judgment  or  decision  of  the  circuit  court,  or 
give  such  judgment  as  such  court  ought  to  have  given, 
or  as  to  them  shall  seem  agreeable  to  law.'' 

I  am  instructed  to  say  for  a  majority  of  this  court 
In  Banc  that  those  reasons  and  that  decision  on  the 
question  of  our  jurisdiction,  our  duty  and  power  in  a 
will  contest  remain  satisfactory,  hence  foreclose  them 
as  the  law  of  this  case. 
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(2)  But  counsel  for  contestant  now  go  a  step  fur- 
ther. They  argue  that  having  once  held  there  was 
substantial  evidence  of  testamentary  incapacity  and 
that  having  opened  the  case  to  have  that  issue  threshed 
out,  such  holding  is  res  adjudicata  on  an  equivalent 
or  stronger  record,  as  here.  Learned  counsel  on  the 
other  side  raise  no  serious  question  but  that  the  same 
or  equivalent  facts  are  here,  but  they  do  not  agree  to 
the  view  that  res  adjudicata  applies  to  the  issue  in 
hand.  Their  contention,  in  brief,  as  we  grasp  it,  is  that 
on  the  former  appeal  at  the  very  most  the  question 
whether  there  was  substantial  evidence  of  testamen- 
tary incapacity  was  only  incidental  to  the  main  ques- 
tion involved ;  that  while  they  briefed  and  argued  our 
right  to  consider  it,  they  did  not  brief  the  question  it- 
self because  of  the  fact  that  contestant  took  no  appeal 
and  therefore  could  not  complain  of  that  error,  if  error 
it  was.  Hence  they  say  tbe  question  is  now  legiti- 
mately here  for  the  first  time  for  full  hearing  and  the 
doctrine  of  res  adjudicata  is  inapplicable  on  the  rea- 
son of  the  thing. 

It  was  said  by  a  profoundly  learned  writer  on 
the  philosophy  of  the  law.  Dr.  von  Ihering:  **For  the 
law  is  Saturn  devouring  her  own  children.'*  Whether 
that  grim  figure  of  speech  was  intended  to  apply  to 
the  lawmaker  or  to  the  judge  we  need  not  stop  to  in- 
quire. Courts  as  a  rule  do  not  feed  on  their  own  chil- 
dren—allowing their  ** opinions'*  that  name.  Certainly 
it  is  true  that  in  order  to  close  litigation  that  would 
otherwise  be  endless,  courts  have  invented  the  theories 
of  stare  decisis  and  res  adjudicata— legal  instruments 
bright  with  use,  though  venerable  with  age.  The  ad- 
ministration of  justice  being  a  practical  affair,  adjust- 
ing itself  to  work  out  the  right  in  every  concrete  case, 
and  not  an  exact  science  in  a  technical  sense,  those 
useful  doctrines  are  of  constant  application  as  a  wise 
device.  On  the  other  hand,  as  appellate  courts  exist 
for  the  correction  (and  not  the  perpetuation)  of  error, 
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they  have  reserved  to  themselves  the  natural  human 
right  to  change  their  views  and  have  frequently  exer- 
cised that  right  even  on  the  second  appeal  in  the  same 
case  under  guarded  circumstances.  The  matter  has 
been  so  lately  agitated  and  held  in  solution  in  this 
court  that  new  exposition  would  be  unprofitable.  The 
student  of  jurisprudence  curious  in  that  behalf  may 
find  its  learning  and  philosophy  considered  in  Man- 
gold V.  Bacon,  237  Mo.  496.  We  can  add  nothing  of 
value  to  what  was  said  in  that  case  (q.  v.). 

We  shall  not  in  this  case  apply  in  contestant  *« 
favor  the  strict  doctrine  of  res  adjudicata.  Counsel 
for  contestees  are  not  without  some  justification  in 
refusing  on  the  former  appeal  to  brief  the  question  of 
testamentary  capacity  although  challenged  thereto  by 
opposing  briefs.  Under  circumstances  outlined  they 
appeal  for  a  reconsideration  after  this  uncommonly 
persuasive  fashion: 

**We  come  to  this  court  asking  for  a  hearing  free 
from  all  prepossession,  from  all  prejudice,  as  if  it 
approached  the  issue  now  for  the  first  time.  We  ask 
this  as  a  thing  of  common  right,  and  we  believe  this 
court  is  big  enough,  fair  enough,  strong  enough  and 
serene  enough  to  accord  it  to  us ;  and  in  this  belief  we 
do  not  except  the  learned  judge  who  wrote  the  opinion 
on  the  former  appeal,  and  whom  we  certainly  hold  in 
the  highest  respect  and  esteem." 

What  counsel  ask  shall  be  granted  them  to  the 
uttermost  verge  of  the  law,  not  unmindful  of  an  an- 
cient oath  I  remember  to  have  read,  taken  by  the 
judges  who  administered  ** breast  law"  to  the  simple 
fishermen  of  the  Isle  of  Man,  running  this  way:  **By 
this  Book  and  the  contents  thereof,  and  by  the  wonder- 
ful works  that  God  hath  miraculously  wrought  in  the 
heavens  above  and  the  earth  beneath  in  six  days  and 
six  nights,  I  do  swear  that  I  will,  without  respect  of 
favor  or  friendship,  loss  or  gain,  consanguinity  or  aflSn- 
ity,  envy  or  malice,  execute  the  laws  of  this  isle  justly 
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between  party  and  party  as  indifferently  as  the  herring 
backbone  doth  lie  in  the  midst  of  the  fish.  So  help  me 
God  and  the  contents  of  this  Book/'  That  oath  car- 
ries judicial  promises  well  worth  while. 

But  in  making  that  ruling  and  in  refusing  to  treat 
the  demurrer  as  foreclosed,  we  cannot  very  well  treat 
as  without  a  particle  of  significance  the  following  facts, 
namely,  (a)  that  the  unanimous  opinion  of  Division 
One  at  one  time  was  that  the  issue  of  testamentary  in- 
capacity was  for  the  jury;  (b)  that  at  a  retrial  a  mass 
of  evidence  went  in  on  that  head  and  the  jury  (on  in- 
structions in  unchallenged  form)  found  the  issue 
against  contestees;  and  (c)  that  the  trial  judge,  who 
admitted  the  evidence,  heard  it  all  and  saw  the  wit- 
nesses, refused  to  meddle  with  the  verdict  although  he 
had  power  to  set  it  aside  as  against  the  weight  of  the 
testimony— a  power  denied  to  us.  [Dutcher  v.  Rail- 
road, 241  Mo.  1.  c.  167  et  seq.] 

While  we  are  not  bound  by  those  facts  on  the  one 
hand,  yet  we  are  not  justified  on  the  other  in  allow- 
ing them  no  significance  at  all.  They  stand  to  be  reck- 
oned with  and  assismed  (not  a  controlling,  but)  some 
weight. 

n.    Of  a  prima-facie  case  of  testamentary  capacity. 

It  is  argued  for  contestant,  as  we  gather,  that  the 
judgment  stands  for  aflSrmance  because  contestees  as 
proponents  of  the  will  failed  to  make  out  a  case  of 
testamentary  capacity  in  the  first  instance.  The  ar- 
gument seems  to  take  root  in  the  testimony  of  the 
subscribing  witnesses  to  the  will,  Dr.  Twyman,  now 
dead,  and  Mr.  Clements.  Let  us  attend  to  that.  Dr. 
Twyman  was  the  family  physician  of  testator.  Mr. 
Clements  was  testator's  personal  attorney,  drafted  the 
will,  and  is  now  the  personal  attorney  of  testator's 
widow,  and  the  attorney  of  the  administrator  pendente 
lite.    The  argument  in  support  of  the  contention  seems 
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somewhat  elusive,  the  facts  relied  on  are  somewhat 
overpressed,  and  the  position  we  think  is  unsound,  be- 
cause: 

Testator  was  bom  in  1836.  When  sixty  years  old, 
to-wit,  in  1896,  he  was  found  by  his  wife  unconscious 
in  bed  in  the  middle  of  the  night.  From  that  time  on 
he  was  troubled  at  intervals  with  ** spells'^  and  convul- 
sions. At  the  outset  they  seemed  a  nervous  affection 
of  an  obscure  kind  and  were  thought  to  be  referable  to 
stomach  trouble,  but  later  they  became  less  obscure  and 
were  diagnosed  as  epilepsy.  In  1899,  testator  became 
the  patient  of  Dr.  Hughes  of  St.  Louis,  an  alienist  of 
celebrity,  that  is,  a  specialist  in  mental  diseases.  Tes- 
tator made  his  first  will  in  1900.  Three  years  later 
he  added  a  codicil,  and  in  March,  1905,  made  the  will 
in  suit,  dying  nine  months  or  so  later.  Mr.  Clements 
drew  both  wills  and  the  codicil  to  the  first.  He  knew 
something  of  those  spells,  knew  that  his  client  was 
in  charge  of  a  specialist  in  mental  diseases.  His  tes- 
timony leaves  us  under  the  impression  that  he  did  not 
consider  him  **in  good  mental  condition,"  but  it  is 
clear  that  he  did  consider  him  of  sound  mind  and  tes- 
tamentary capacity  and  so  testified.  It  leaves  us  un- 
der the  impression  that  the  family  lawyer  selected 
the  family  physician  as  the  other  witness  to  the  will 
for  the  very  reason  that  the  question  of  testamentary 
capacity  was  in  his  mind,  and  might  become  an  issue 
when  testator  died.  Thus  forewarned  he  deemed  it 
best  to  be  forearmed  against  coming  events  even  then, 
in  his  mind's  eye,  casting  their  shadows  before.  We 
copy  some  portions  of  Mr.  Clements'  testimony  ab- 
stracted in  contestees'  brief.  Being  asked  why  he 
wanted  a  doctor  as  a  witness  to  this  second  will,  he 
replied:  **I  knew  of  these  attacks,  these  epileptic  at- 
tacks, and  I  say  I  had  that  matter  in  mind  in  advising 
Dr.  Twyman  be  asked  to  witness  the  will."  Further 
on  the  witness  testified,  referring  to  the  first  will: 
*'That  Mr.  Anderson  was  in  sound  mind,  but  not  in 
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good  mental  condition/^  Having  explained  that  he 
meant  by  **not  in  good  mental  condition '*  that  testa- 
tor was  distressed  over  leaving  for  Europe  on  acconnt 
of  his  health  and  that  he  was  also  anxious  about  the 
health  of  his  daughter,  Mrs.  Turner,  then  on  her  death- 
bed, the  witness  went  on  to  say  that  he  knew  testator 
was  in  the  care  of  a  man  whose  business  it  was  to  treat 
mental  diseases  and  finally  testified  as^  follows  (we 
copy,  as  said,  from  contestees'  brief) : 

**I  knew  at  the  time  I  wrote  this  last  will  that 
Mr.  Anderson  had  been  under  the  care  of  a  specialist 
for  mental  diseases  for  over  five  years,  and  I  knew 
that  he  still  had  these  spells.  This  may  have  had 
something  to  do  with  my  getting  Dr.  Twyman.  I  don't 
know.  I  wanted  some  one  whose  testimony  would  be 
worth  something.  A  man  of  character,  and  I  wanted 
some  one  who  would  know  something  about  his  con- 
dition. Doubtless  these  are  some  of  the  things  that 
influenced  me  in  getting  Dr.  Twyman.  I  thought  Dr. 
Twyman  would  know  more  about  whether  his  mind 
was  all  right,  probably,  than  I  would  know.  I  be- 
lieved that  he  was  all  right,  and  I  thought  Dr.  Twyman 
believed  it." 

It  appears  Dr.  Twyman  signed  as  a  witness  in  his 
own  office  and  that  Mr.  Clements  and  testator  came 
there  to  get  him  as  a  witness.  The  doctor  was  not  a 
specialist  in  mental  diseases,  but  had  had  experience 
with  epilepsy  and  insanity.  He  made  no  investigation 
at  the  time  with  reference  to  testator's  soundness  of 
mind,  but  knew  he  had  been  in  charge  of  an  alienist 
for  some  years  and  knew  of  his  affliction.  His  testi- 
mony is  very  brief  as  to  what  happened.  He  remem- 
bers that  testator  spoke  of  his  own  mental  condition, 
saying:  '^I  am  all  right."  The  doctor  testified,  in 
effect,  that  testator  had  a  sound  mind  at  the  time. 
On  such  testimony  we  cannot  hold  as  a  matter  of  law 
that  contestees  did  not  make  out  a  prima-facie  case. 
Indeed,  it  is  not  clear  that  counsel  for  contestant  ask 
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US  to  go  as  far  as  that,  but  whether  they  do  or  not  we 
shall  not  take  that  step. 

Li  Cadwallader  v.  West,  48  Mo.  1.  c  495,  it  was 
spoken  of  arguendo  as  of  some  significance  that  there 
was  an  investigation  into  Cadwallader  *s  mental  state 
prior  to  the  execution  of,  and  for  the  purpose  of  for- 
tifying, the  deed  assailed.  In  Mowry  v.  Norman,  204 
Mo.  1.  0. 192,  (a  will  contest)  our  Brother  Giulves  com- 
ments on  the  caution  of  writing  into  a  will  the  phrase, 
"and  free  from  all  undue  influences,^*  and  thereby  pro- 
claiming that  fact  to  the  world.  In  the  drama  the 
queen's  son  said  to  her:  ** Madam,  how  like  you  the 
play  ! ' '  and  the  queen  mother  replied :  *  *  T^e  lady  doth 
protest  too  much,  methinks.*'  [Hamlet,  Act  3,  Cc.  2.] 
But  all  such  comments  smack  of  argument  and  doubt- 
less were  made  to  the  jury,  if  thought  worth  while. 

We  shall  not  hold  as  a  matter  of  law  that  a  family 
lawyer  or  a  family  physician  may  not  witness  a  will, 
nor  that  the  testimony  of  these  witnesses  had  no  pro- 
bative efficacy,  nor  that  the  remark  of  testator  that 
he  was  **all  right''  is  conclusive  against  his  being  of 
sound  mind.  There  is  no  question  here  of  the  integ- 
rity of  these  witnesses  or  of  their  intelligence.  Their 
relations  with  testator,  their  opportunities  of  observ- 
ing him  and  their .  knowledge  of  his  condition,  their 
candor  and  good  faith,  undoubted  so  far  as  we  can 
see,  went  to  their  credibility  and  were  for  the  jury  to 
weigh  and  stamp  with  a  proper  per  cent  of  value. 

May  not  an  attorney  make  and  try  to  sustain  the 
same  will!  Even  if  it  be  better  to  have  a  witness  to 
the  will  not  interested  in  sustaining  his  own  handiwork, 
yet  may  not  an  attorney  serve  as  one,  handicapped  with 
professional  interest  as  he  is— his  interest  being  for 
the  jury!  If  an  attorney  would  first  make  and  then 
try  to  break  the  same  will  we  would  have  another  case 
before  us.  As  sourly  put  by  distinguished  counsel  in 
another  case,  a  professional  sign  would  read  badly  with 
this  legend  emblazoned  thereon:    *' Blank  and  Blank, 
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Attorneys — ^Wills  Made  and  Broken— No  Objection  to 
Making  and  Breaking  the  Same  Will.*^ 
The  point  is  disallowed  to  contestant 

ni.     Of  testamentary  incapacity  (and  herein  of  the 
demurrer  to  the  evidence). 

At  the  close  of  the  case  contestees  were  refused 
an  instruction  in  the  nature  of  a  demurrer  to  the  evi- 
dence and  coercing  the  solenm  probate  of  the  will. 
There  is  no  question  here  on  the  other  instructions 
and  none  on  the  pleadingB  or  the  admission  or  exclu- 
sion of  testimony.  The  sole  remaining  question,  then, 
has  come  to  be  this:  Did  that  demurrer  lie!  Ought 
we  to  say  as  a  matter  of  law  there  was  no  substantial 
evidence  tending  to  show  testamentary  incapacity! 

(a)  Before  disposing  of  that  main  question  there 
are  some  general  observations  in  point,  thus: 

(1)  There  seems  to  be  an  idea  abroad  that  in 
a  will  contest  an  appellate  court  approaches  the  proof 
from  the  standpoint  of  a  chancellor  and  will  weigh 
the  evidence  and  decide  the  case  as  if  in  equity.  But 
that  view  is  a  heresy.  A  statutory  will  contest  is  a 
lawsuit  pure  and  simple  and  has  the  characteristics  of 
its  kind.  True  it  is  sui  generis.  It  has  its  peculiari- 
ties in  burden  of  proof,  in  order  of  proof,  in  opening 
and  closing,  in  the  absence  of  a  right  of  dismissal 
without  a  solenm.  probate  or  rejection  of  the  will  and 
in  its  freedom  from  cost  bonds.  But  none  of  these 
peculiarities  in  anywise  affect  the  proposition  that  a 
will  contest  is  treated  by  an  appellate  court  strictly 
as  a  lawsuit.  Hence  it  leaves  to  the  jury  the  oflSce  of 
weighing  the  evidence,  and  to  the  trial  court  the  ex- 
clusive oflSce  of  setting  aside  a  verdict  because  against 
the  weight  of  the  evidence.  It  follows  that  on  demur- 
rer to  the  evidence  it  restricts  itself  to  its  normal  func- 
tion of  determining  whether  or  not  there  was  (not  a 
scintilla,  but)  substantial  evidence  to  go  to  the  jury 
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on  tiie  issue  [Wendling  v.  Bowden,  252  Mo.  1.  c.  692; 
Teckenbrock  v.  McLaughlin,  209  Mo.  1.  c.  538  et  seq.; 
Mo  wry  v.  Norman,  204  Mo.  1.  c.  193.] 

(2)  Courts  are  fond  of  sustaining  wills.  The  right 
to  dispose  of  one's  own  property,  the  jus  disponendi, 
stands  now  as  always  on  the  solidest  grounds  as  one 
of  the  landmarks  of  the  law  and  is  not  to  be  frittered 
away  by  piece-meal  or  indirection.  Courts  are  not  blind 
to  an  itching  in  juries  to  break  wills,  to  make  them  for 
others,  to  act  as  if  they  thought  they  knew  how  he 
should  divide  his  property  better  than  did  testator 
himself.  Hence,  a  line  of  cases  may  be  found  in  this 
jurisdiction  (and  we  have  no  bone  to  pick  with  them 
as  a  class)  showing  a  drift  along  the  line  of  sedulously 
guarding  against  that  tendency,  and  of  correcting  ver- 
dicts attributable  to  it  with  a  firm  hand.  To  this  end 
the  rale  is  that  when  the  issue  is  undue  influence  or 
testamentary  incapacity,  the  proofs  educed  in  support 
of  those  issues  are  searched  with  a  critical  eye.  As 
they  deal  with  psychological  inferences,  they  are  sub- 
mitted to  the  severest  tests  of  reason  to  see  whether 
they  furnish  a  substantial  basis  for  a  finding  in  the 
aflSrmative  and  breaking  the  will.  But  after  all  is 
said  in  that  behalf  that  can  be  well  said,  it  still  re- 
mains true  that,  given  contestees'  demurrer  to  the 
evidence  in  a  will  contest,  as  here,  it  is  to  be  judged 
by  the  general  rule  applicable  to  similar  demurrers 
in  other  lawsuits.  That  rule  runs  as  follows  {vide, 
WiUiams  v.  Railroad,  267  Mo.  1.  c.  112) : 

•  **0n  demurrer,  a  defendant's  testimony  (where 
contradicted)  is  taken  as  false;  a  plaintiff's  (where  not 
self-evidently  perjured  or  opposed  to  the  physics  of 
the  case)  is  taken  as  true.  Contradictions  between 
witnesses  or  self-contradictions  by  a  witness,  together 
with  the  credibility  of  witnesses  and  the  weight  due 
their  testimony,  are  for  the  jury,  not  the  court.  So 
it  is  for  the  jury  to  reconcile  differences  and  iron  out 
260  Ma— 2 
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the  wrinkles  of  vagueness  or  discrepancy,  if  any.  So, 
the  court  must  allow  to  a  plaintiff's  case  on  defendant's 
demurrer  the  benefit  of  every  reasonable  inference 
of  fact  arising  on  all  the  proof.  [Fritz  v.  Railroad, 
243  Mo.  1.  c.  77;  Stauffer  v.  Railroad,  243  Mo.  1.  c.  316.] 
*The  party  demurring  admits  the  truth  of  the  testi- 
mony to  which  he  demurs,  and  also  those  conclusions 
of  fact  which  a  jury  might  fairly  draw  from  that  testi- 
mony. Forced  and  violent  inferences  he  does  not  ad- 
mit, but  the  testimony  is  to  be  taken  most  strongly 
against  him,  and  such  conclusions  as  a  jury  might 
justifiably  draw  the  court  ought  to  draw.'  [Per  Ma&- 
SHATiTi,  C.  J.,  in  Pawling  v.  United  States,  4  Cranch, 
219;  Pleasants  v.  Fant,  89  U.  S.  (22  Wall.)  1.  c.  121.]  " 

(3)  From  such  postulates  the  following  conclu- 
sions spring,  to-wit: 

In  the  first  place,  it  is  but  confusing  the  issue  on 
demurrer  to  the  evidence  in  this  case  to  canvass  the 
proofs  educed  by  contestees  to  sustain  the  will,  where, 
as  here,  there  was  substantial  countervailing  proof 
on  the  part  of  contestant.  It  may  stand  conceded  that 
contestees  introduced  cogent  evidence  supporting  the 
testamentary  capacity  of  testator.  The  record  shows 
that  to  be  true  and  the  concession  is  justified.  But  that 
concession  neither  settles  nor  helps  settle  the  ques- 
tion of  law  on  demurrer.  Its  force  was  spent  below 
on  the  jury. 

In  the  second  place,  on  demurrer  we  are  concerned 
alone  with  the  admitted  facts  and  with  the  tendency 
of  contestant's  reasonable  and  material  proof  (whether 
contradicted  or  not  by  contestees'). 

The  two  fundamental  propositions  just  laid  down 
are  vital  and,  through  inadvertence  it  would  seem,  are 
not  always  heeded.  It  is  as  clear  as  can  be  that  if  on 
defendant's  demurrer  to  the  evidence  an  appellate 
court  on  defendant's  appeal  permits  itself  to  be  con- 
trolled by  defendant's  controverted  testimony,  such 
court  at  once  usurps  the  preclusive  oflSce  of  the  jury. 

Digitized  by  N^jOO^  It^ 


VOL.  260,  APRIL  TERM,  1914.  19 

Turner  v.  Anderson. 

It  strikes  down  the  jury's  right  to  believe  or  disbe- 
lieve. Accordingly  in  a  case  of  this  kind,  hanging  on 
the  sole  thread  of  a  demurrer,  to  even  bask  in  the 
sunshine  of  demurrant's  contradicted  testimony  is  to 
put  the  judicial  mind  in  the  way  of  being  seduced 
somewhat  as  Samson  fell  by  lying  in  the  wrong  lap. 

In  the  next  place,  the  bill  of  exceptions  covers 
over  1000  pages  of  typewriting.  Contestees'  abstract, 
condensed  as  it  is  into  narrative  form  (which  fact  we 
commend),  covers  between  400  and  500  pages.  It  would 
extend  this  opinion  to  bounds  sounding  to  folly  to 
undertake  to  reproduce  here  the  whole  of  the  evidence 
on  the  issue  of  testamentary  capacity.  Moreover,  to 
take  a  bit  of  evidence  here  and  a  bit  there  from  this 
witness  and  that — ^bits  torn  from  explanatory  context, 
the  thread  of  the  witness's  discourse — I  deem  unphilos- 
ophical  and  misleading  in  so  heavy  a  case  weighted 
down  as  it  is  with  infinite  details.  There  is  danger  in 
that  course  of  merely  amplifying  the  fallacy  of  accent 
mentioned  in  books  on  logic.  Every  school  boy  knows 
some  of  the  trite  examples,  for  instance:  If  *'him"  and 
'* neighbor"  were  underscored  in  the  biblical  sentences : 
**Thou  shalt  not  bear  false  witness  against  thy  neigh- 
bor/'  and  *^  And  he  spake  to  his  sons,  saying,  saddle  me 
an  ass,  and  they  saddled  him/'  a  singular  perversion 
of  sense  at  once  illustrating  the  mischief  that  may  lurk 
in  the  fallacy  of  accent  so  made  apparent.  Now,  accen- 
tuating bits  of  evidence  by  reproduction  and  parading 
those  disconnected  bits  is  subject  to  the  same  mischief 
on  a  larger  scale.  If  space  and  time  permitted  a  fair 
summary  of  each  witness's  testimony,  another  situa- 
tion would  arise.  Here  there  was  a  cloud  of  witnesses 
and  that  course  is  impracticable. 

Accordingly  we  shall  mention  (and  give  our  con- 
clusions on)  the  ultimate  facts  either  admitted  in  the 
case  or  which  contestant's  material  testimony  tended 
to  prove  as  courts  have  done  from  times  immemorial. 

With  these  observations  we  come  to  those  facts. 
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(b)  Testator,  himself  a  small  farmer  at  the  time, 
married  a  neighboring  farmer's  daughter,  who  died  in 
1887,  leaving  two  children,  daughters.  One,  Kate,  mar- 
ried Mr.  Turner  and  died  of  consumption,  leaving  two 
sons,  parties  to  this  suit.  Testator  was  indifferent  to 
Turner— the  cause  must  be  left  to  conjecture.  The 
record  is  barren  of  any  testimony  furnishing  a  rational 
basis  for  an  estrangement  on  his  part  from  his  daugh- 
ter, Mrs.  Turner,  or  from  her  children,  his  grandsons. 
We  use  the  term  '* rational''  designedly  to  exclude  ca- 
price or  whims.  The  other  daughter,  Nellie,  now  Mrs. 
Harvey,  was  seven  years  old  when  her  mother  died,  and 
lived  in  her  father's  house  while  he  was  a  widower,  to- 
wit,  until  1890,  say  three  years.  Though  he  was  then 
a  man  of  affluence,  he  consented  two  weeks  after  that 
event  that  Nellie  might  leave  his  home  to  live  with 
her  aunt,  testator's  sister,  for  a  time.  That  was  the 
end  of  her  home  life.  She,  when  young,  was  sent  to 
a  ladies'  boarding  school  in  Lexington  for  two  years 
or  so.  Married  while  under  twenty,  her  father  re- 
fused his  advice  on  the  question  of  marriage,  leaving 
her  to  make  up  her  own  mind  and  do  as  she  chose,  but 
evidently  he  did  not  look  kindly  upon  it.  The  marriage 
was  unfortunate.  While  in  her  teens  and  before  her 
marriage  she  sought  to  return  to  her  father's  house, 
but  he  advised  her  against  it,  and  she  never  again  was 
one  of  the  household.  Indeed  after  leaving  her  aunt 
and  school  she  had  no  home  in  a  just  sense,  lived  here 
and  there,  her  father  supporting  her.  She  separated 
from  her  husband  in  a  few  months  after  marriage,  her 
father  aiding  her  in  procuring  a  divorce.  Her  life 
seems  to  have  been  full  of  sorrow  and  misfortune,  but 
we  look  in  vain  in  this  record  for  any  rational  cause 
for  his  dealing  harshly  with  her,  and  for  any  rational 
cause  for  his  entertaining  aught  but  sympathy  and  fa- 
therly affection  for  her.  She  married  again,  bore  a 
child  and  there  are  record  indications  she  was  in  needy 
circumstances  when  the  will  was  made,  as  before  and 
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since.  Testator  remarried,  as  said,  in  1890.  Two  sons, 
now  living  and  parties  to  this  snit,  were  bom  of  that 
marriage.  Preparatory  to  going  to  Europe  in  1900  with 
his  wife  and  her  children  and  with  Dr.  Hughes,  the 
alienist  hereinbefore  referred  to,  he  made  a  will.  That 
will  was  more  beneficial  to  his  children  by  the  first 
marriage  than  the  will  in  suit.  After  providing  bounti- 
fully for  his  wife  and  her  two  sons,  he  divided  the 
residue  of  his  estate  into  five  parts,  giving  his  wife 
one  part,  each  of  her  two  sons  one,  to  Nellie  one,  and 
Mrs.  Turner  one.  Mrs.  Turner  having  died  during  his 
absence  in  Europe,  three  years  later  he  made  a  codicil 
giving  the  Turner  boys  their  mother's  said  share,  and 
(having  acquired  fifty  acres  of  land  since  the  will  was 
made)  he  gave  that  to  one  of  the  sons  of  his  second 
wife.  Li  1905,  he,  being  then  about  seventy  years  of 
age,  made  a  second  will.  By  that  he  disposed  of  an 
estate  estimated  at  $310,000,  in  lands,  houses,  bonds, 
stocks,  loans,  cash.  By  its  provisions  the  second  wife 
took  property  of  the  value  of  $88,000;  her  two  sons 
each  the  same  amount,  aggregating  $176,000;  the 
daughter,  Nellie,  $35,000;  and  his  grandsons,  the  Tur- 
ner boys,  $5000  each.  The  inequalities  in  the  will  speak 
for  themselves.  We  find  no  dependable  estimate  of 
the  amount  of  the  estate  when  the  first  will  was  made. 
It  is  contended  by  contestant's  counsel  that  it  was 
practically  of  the  same  amount  at  the  date  of  both 
wills.  Counsel  for  contestees  do  not  agree  to  that.  The 
best  we  can  make  of  it  is  that  tlie  difference,  if  any, 
was  not  large. 

Going  back  a  little  to  take  up  the  dropped  thread 
of  the  i)ersonality  of  testator  and  bring  it  forward  as 
part  of  the  warp  and  woof  of  this  case,  it  appears  that 
he  early  laid  the  foundation  for  a  great  fortune.  At 
least  before  disease  laid  its  heavy  hand  upon  him  he 
had  a  business  farsightedness,  a  power  of  getting  and 
holding  money  above  the  average  man,  even  the  suc- 
cessful man.    He  was  of  fine  physique,  weighed,  say. 
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two  hundred  pounds,  an  attractive  personality,  had  the 
confidence  of  his  community,  held  for  years  the  lucra- 
tive oflSce  of  collector  of  revenue,  thereby  acquiring 
an  accurate  knowledge  of  local  land  values— a  knowl- 
edge essential  to  the  safe  placing  of  loans  in  country 
regions  in  Jackson  county  and  such  investments  he 
largely  made.  He  organized  a  national  bank  at  Inde- 
pendence and  was  its  president  until  the  day  of  his 
death.  From  the  humble  position  of  a  small  farmer 
and  wood  hauler,  he,  before  making  any  will,  had  won 
his  way  to  a  pronounced  business  success,  as  "success'* 
is  spoken  of  conventionally.  So  much  is  undisputed 
on  this  record.  It  may  be  taken  as  conceded,  too,  that 
he  was  a  proud  man,  a  reticent  and  self-contained  man 
in  his  prime.  He  was  not  given  to  sentiment  or  a  large 
flow  of  affection  and  it  may  be  that  the  qualities  of 
hardness  and  sternness  predominated.  Seemingly 
throughout  that  business  prime  he  was  absorbed  in  the 
close  pursuit  of  money  and  it  is  a  just  estimate  of  the 
record  to  say  that  this  was  a  quality  so  much  accentu- 
ated in  the  last  few  years  of  his  life  that  it  became  a 
ruling  passion  amounting  to  almost,  if  not  quite, 
avarice.  In  fact,  learned  counsel  for  contestees,  if  we 
did  not  miss  the  thread  of  their  argument  at  our  bar, 
sought  to  explain  some  of  the  transactions  in  evidence 
as  taking  root  in  that  unlovely  quality  of  mind  and 
heart  rather  than  in  an  unsound  mind. 

We  now  come  to  a  group  of  facts  more  directly 
connected  with  the  issue  of  testamentary  incapacity. 
One  of  them,  a  main  and  master  fact  in  the  case  (and 
one  we  stress)  stands  conceded  with  others,  to-^t,  that 
testator  for  ten  years  prior  to  his  death  was  in  the 
grasp  of  an  insidious  and  dread  disease,  epilepsy,  a 
disease  properly  classed  as  a  mental  disease.  It  was 
incurable  in  this  case,  as  it  always  is  apparently,  and 
baffled  the  skill  of  the  most  experienced  alienists.  It 
seems  to  be  the  consensus  of  opinion  that  it  is  a  pro- 
gressive disease  when  it  seizes  its  victim  in  old  age,  as 
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here.  It  was  so  in  this  instance  and  while  apparently- 
arrested  somewhat  at  one  time,  yet  it  gathered  head- 
way again  later  on  and  ran  its  fatal  and  inevitable 
course.  Added  to  that  disease,  testator  snflFered  from 
an  aggravated  hernia.  Abont  nine  months  after  mak- 
ing the  will  in  qnestion  he  submitted  to  a  major  opera- 
tion for  hernia,  was  seized  with  an  epileptic  convulsion 
without  fully  recovering  from  the  anaesthetic  adminis- 
tered, and  died  of  apoplexy  superinduced  by  that  con- 
vulsion and  without  recovering  consciousness. 

The  medical  experts  who  testified  were  not  in  ac- 
cord on  the  question  of  the  origin  of  epilepsy  or  its 
seat,  or  its  necessary  effects,  nor  is  it  worth  while  for 
the  purposes  of  deciding  this  case  to  enter  that  vexed 
field.  The  case  may  proceed  on  the  theory  that  epi- 
lepsy in  and  of  itself  is  not  necessarily  a  permanent 
state  of  insanity,  nor  is  it  technically  insanity  at  all. 
We  take  it  when  a  fit  of  grand  mal  is  on,  as  one  form 
of  epilepsy  is  called,  or  even  when  a  fit  of  petit  mal 
is  on,  as  another  form  is  called,  there  comes  a  time 
immediately  before  the  fit  and  during  its  existence  and 
after  the  crisis  is  passed  (and  its  victim  is  recovering) 
that  there  exists  a  state  of  mind  all  would  agree  con- 
stitutes an  entire  or  partial  blankness,  confusion  or  ar- 
rest of  the  mental  faculties  spelling  testamentary  in- 
capacity. In  this  case  contestant  put  in  no  proof  show- 
ing that  the  will  was  made  at  such  particular  time ;  oon- 
testees'  proof  affirmatively  showed  the  contrary.  The 
real  question,  then,  is  whether  the  disease  had  created 
such  a  permanent  mental  condition  as  made  the  ques- 
tion of  testamentary  capacity  at  the  point  of  time  the 
will  was  executed  a  question  for  the  jury.  NTow  on 
that  question,  as  indicated  heretofore,  contestees  intro- 
duced cogent  evidence  tending  to  show  that  the  mental 
and  moral  faculties  of  testator  had  not  been  so  per- 
manently impaired  that  a  state  of  testamentary  inca- 
pacity existed.  If  that  evidence  is  to  control  us  as  a 
matter  of  law,  the  demurrer  was  badly  ruled.    But,  as 


Digitized  by 


Google 


24  SUPREME  COURT  OF  MISSOURI, 

Turner  y.  Anderson. 

heretofore  pointed  out,  the  stiflF  guiding  rule  on  demur- 
rer will  not  permit  the  case  to  break  on  the  evidence 
of  the  unsuccessful  contestees  where  there  was  compe- 
tent contradictory  and  cogent  evidence  on  contestant's 
part  tending  to  prove  testamentary  incapacity.  At- 
tend to  our  impressions  and  conclusions  on  the  ten- 
dency of  contestant's  evidence  on  that  score,  arrived  at 
from  a  painstaking  study  of  the  record. 

There  was  medical  evidence  from  one  doctor  tend- 
ing to  show  that  epilepsy  has  a  depreciating  effect  on 
the  mind.  That  doctor  put  the  matter  this  way:  The 
more  *' spells"  a  man  has  the  weaker  his  mind  becomes. 
Epilepsy  is  a  brain  disease,  a  change  in  the  cells  some 
place  in  the  brain.  Another  expert  gave  testimony 
tending  to  show  that  some  medical  authorities  put  petit 
mal  as  more  injurious  to  the  mind  than  grand  mal  and 
some  less  so.  His  own  observation  was,  equally  so, 
that  is,  there  was  practically  no  difference  in  the  dam- 
age to  the  mind  in  the  patient  who  suffers  repeated 
attacks  of  petit  mal  and  one  who  suffers  attacks  of 
grand  mal.  Attacks  at  long  intervals  were  not  as  bad 
as  at  frequent  intervals.  Other  expert  testimony 
tended  to  show  that  epilepsy,  coming  at  old  age  in  con- 
nection with  arterial  sclerosis,  as  it  does,  is  incurable 
and  progressive.  The  victim  of  such  epilepsy  can  not 
have  a  spell  unless  there  is  something  wrong  before ; 
the  spell  or  fit  does  not  throw  off  the  sclerotic  condi- 
tion ;  the  brain  is  diseased  just  the  same  and  stays  in 
that  way  until  there  is  another  spell.  The  disease  is 
in  the  arteries  or  blood  vessels  of  the  brain.  The  wit- 
ness, the  tendency  of  whose  testimony  we  are  now  fol- 
lowing, stated  that  the  memory  of  the  epileptic  is  af- 
fected ;  next  there  comes  a  change  in  his  will  power. 
These  changes  may  come  in  two,  three  or  ten  or  twelve 
years — there  is  no  rule  about  it.  That  the  attention 
is  affected  earlier  than  the  moral  faculties.  Next  comes 
the  lessening  of  the  patient's  perceptive  powers,  his 
ability  to  grasp  situations  and  facts.    At  that  stage 
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comes  deterioration  in  power  for  mental  work  and 
later  his  moral  sense  is  affected.  In  late  stages,  if  the 
victim  of  epilepsy  be  an  old  man,  he  may  not  properly 
distinguish  his  duties  to  the  members  of  his  family. 
No  hard-and-fast  rule  can  be  given.  Each  epileptic 
case  is  a  study  to  itself,  and  it  would  not  be  possible 
to  give  the  number  of  years  in  which  those  respective 
changes  occur.  There  was  testimony  testator  was  suf- 
fering from  senile  epilepsy,  and  experts  in  describing 
the  natural  course  of  the  disease,  said  it  consisted  in 
changes  of  the  brain  and  circulation.  The  blood  ves- 
sels become  rigid  and  hardened.  The  framework  of 
the  brain  enlarges  and  the  brain  really  becomes 
smaller.  These  changes  may  also  affect  the  blood  ves- 
sels of  the  kidneys  or  the  heart.  The  seat  of  the  mind 
is  in  the  brain,  and  in  those  old-age  changes  mentioned 
and  connected  with  epilepsy  the  mind  becomes  weak- 
ened, convulsions  hasten  that  condition  and  mental 
changes  occur  gradually.  The  faculty  of  attention, 
as  said,  is  affected.  The  patient  is  unable  to  fix  his 
mind  very  easily  on  a  subject  for  any  length  of  time. 
Memory  of  recent  events  is  affected  very  much.  The 
wiU  and  judgment  are  affected.  In  fact,  all  the  fac- 
ulties of  the  mind  upon  which  moral  actions  are  based 
and  all  the  emotions  are  affected.  The  ethical  sense 
is  weakened  as  well  as  the  moral  sense,  that  is,  the 
sense  of  right  and  wrong.  These  brain  changes  are 
permanent  and  get  worse  and  worse  in  senile  epilepsy. 
The  cells  of  the  brain  shrink  and  shrivel  in  its  progres- 
sive form,  and  if  a  person  lives  long  enough  he  would 
not  have  any  mind  at  all;  he  keeps  going  down  and 
getting  weaker  all  the  time. 

We  are  of  opinion  there  was  substantial  medical 
evidence  tending  to  show  that  testator  was  afflicted 
with  the  kind  of  epilepsy  we  have  outlined.  He  had 
both  grand  mal  and  petit  mal  for,  say,  ten  years  before 
he  made  his  last  will.    On  hypothetical  questions  some 
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of  the  expert  testimony  was  to  the  effect  that  testa- 
tor did  not  have  testamentary  capacity. 

Recurring  now  to  contestant's  lay  evidence,  there 
was  testimony  of  that  same  kind  strongly  tending  to 
show  testator  had  a  typical  and  established  case  of 
senile  epilepsy,  agreeing  therein  with  the  expert  testi- 
mony. Many  instances  of  convulsions,  some  petit  mal, 
some  grand  mal,  are  described  and,  as  we  read  the  rec- 
ord, they  grew  more  and  more  frequent  in  the  last 
years  of  his  life.  The  details  of  these  convulsions  cov- 
ered such  phases  as  blankness  of  countenance,  jerking, 
twitchings  and  other  facial  changes,  unconsciousness, 
falling  to  the  ground,  frothing  at  the  mouth  and  the 
whole  sad  category  of  epileptic  phenomena.  Testator, 
it  is  admitted  by  contestees,  '*  never  talked  about  his 
infirmity  and  so  far  as  he  could,  concealed  its  exist- 
ence,'' and  yet  so  many  convulsions  are  described  by 
contestant's  witnesses  (casually  seen  at  chance  times 
and  places)  that  it  is  beyond  all  reason  to  suppose 
there  were  not  many  they  did  not  see  and  which,  in  the 
complete  history  of  his  case,  might  have  to  be  reck- 
oned with  as  having  a  cumulative  effect.  So,  too,  the 
effect  of  his  epilepsy  manifested  itself  physically.  He 
was  a  sick  man,  ''feeble,"  ''pale,"  "weak"  and  fell 
off  greatly  in  weight.  That  his  mind  was  actually 
affected,  and  in  a  marked  way  too,  there  can  be  little 
doubt  if  contestant's  testimony  is  to  be  credited  with 
the  weight  seemingly  its  due.  This  manifested  itself 
in  inability  to  control  his  emotions ;  in  inability  to  fix 
his  attention  on  a  subject  for  any  length  of  time,  even 
in  business  matters  in  which  formerly  he  had  been 
proficient  and  eager ;  in  a  singular  f orgetfulness  in  cur- 
rent and  important  business  matters,  in  business  or- 
ders and  directions,  and  even  in  forgetfulness  of  the 
existence  of  large  loans  due  him.  Taking  his  native 
hue  and  normal  bent  of  mind,  deep-set  on  gainful  accu- 
mulation, the  last  fact  permits  emphasis.  It  manifested 
itself  in  the  fact  that  he  had  lost  confidence  in  his  own 
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judgment  in  management  of  important  features  of 
his  business  and  what  judgment  he  had  in  business 
under  his  exclusive  charge  seemed  in  some  instances 
whimsical  and  poor— we  refer  to  his  farming  opera- 
tions, his  sale  of  stock,  farm  implements,  etc.,  the 
whimsical  and  unbusinesslike  character  of  his  later 
leases,  etc.  Moreover  this  man  had  delusions.  For 
instance,  among  others:  He  saw  debtors  when  none 
existed.  He  would  dun  people  for  debts  who  never 
owed  him  a  penny,  or  had  a  money  transaction  with 
him;  he  (contrary  to  the  fact)  came  to  believe  he  was 
bom  in  the  house  his  first  wife  was  born  in ;  he  thought 
the  homestead  of  her  birth  was  the  homestead  where 
he  was  bom,  and  so  on.  So,  too,  his  ethical  sense  was 
so  impaired  it  seemed  to  run  low  with  his  first  chil- 
dren. For  instance :  He,  an  affluent  father,  took  many 
notes  from  his  needy  and  unfortunate  daughter,  Nel- 
lie, for  small  amounts  of  money  loaned  her  for  her 
support  and  charged  her  in  some  instances  eight  per 
cent  compound  interest,  this  when  he  was  loaning 
money  at  six  per  cent  (and  in  at  least  one  instance  at 
three  per  cent)  to  others.  He  had  in  his  hands  for  a 
long  time  for  his  two  daughters  by  his  first  marriage, 
money  coming  to  them  from  their  mother's  estate,  say 
$5000.  If  the  evidence  is  to  be  credited  he  paid  them 
this  money  without  any  interest  at  all,  and  over  their 
protestations.  One  of  them,  Kate,  was  facing  inevi- 
table and  known  death  from  consumption  at  the  time 
this  hard  and  unfatherly  settlement  was  driven 
through.  There  is  evidence  she  was- in  tears  over  it, 
and  when  testator  was  at  once  appealed  to  by  a  neigh- 
bor woman  who  was  spurred  thereto  by  those  tears,  he 
assured  this  neighbor  he  was  going  to  ''fix  it  all  right,'' 
that  he  had  promised  his  daughter  to  ''make  her  chil- 
dren equal  with  the  rest  of  my  children."  If  this 
solemn  promise  was  made,  and  the  jury  had  the  right 
to  believe  it  was,  we  have  a  broken  promise,  one  in 
its  dramatic  settings  and  sacredness  almost  rising  to 
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the  dignity  of  the  vow  of  antiquity;  for  it  was  not 
kept  either  presently  or  at  any  time — witness  the  wiD 
made  immediately  thereafter  and  the  one  made  ten 
years  later. 

There  was  testimony  from  contestant's  lay  wit- 
nesses, intelligent  and  disinterested  men  so  far  as  we 
can  see,  who  had  opportunities  of  observation  and  who 
made  observations,  tending  to  prove  facts  warranting 
their  opinion  evidence.  That  opinion  evidence  they 
gave  to  the  effect  that  testator's  mind  was  permanently 
affected  in  the  last  few  years  of  his  life.  If  this  testi- 
mony is  entitled  to  credit,  he  was  not  of  sound  mind 
at  the  time  of  the  execution  of  the  last  will.  The  cred- 
ibility of  these  witnesses  was  not  directly  impeached 
nor  was  it  destroyed  on  cross-examination. 

In  the  former  opinion  in  this  case  (236  Mo.  1.  c 
544),  it  was  said:  **He  kept  a  great  estate  to  the  end, 
but  he  had  powerful  aid  in  competent  agents.  Under 
some  of  the  testimony,  his  personal  attention  to  and 
knowledge  of  his  affairs  and  property  were  of  such  sort 
toward  the  close  as  indicated  a  wandering  and  weak- 
ened mind — a  mental  reckoning  lost."  That  conclu- 
sion is  brought  to  book  by  counsel  for  contestees  and 
its  accuracy  sharply  challenged.  We  have  gone  over 
the  present  record  with  an  eye  to  that  challenge,  and 
as  we  thought  then,  so  we  think  now,  to- wit,  the  ob- 
servation was  just.  Testator's  business  may  be  di- 
vided into  two  classes.  In  one  he  had  personal  charge, 
in  the  other  he  did  not.  To  the  first  class  belong  his 
farming  operations.  In  regard  to  them  his  business 
judgment  was  not  at  aU  what  it  had  been  before  he 
was  broken  by  his  affliction.  His  farm  ran  down.  The 
energy  and  good  sense  of  its  early  management  were 
lost.  Leases  (or  more  accurately,  farming  contracts) 
drawn  by  him  were  full  of  whims,  inconsequential  fea- 
tures were  accentuated,  and  main  features  looking  to 
good  husbandry  and  sensible  results  were  pretermitted 
or  obscured.    Some  of  the  narrations  of  these  leases 
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were  incoherent  and  the  net  result  of  his  farming  op- 
erations (carried  on  with  whimsical  orders,  forgotten 
when  executed  and  changed  about  without  reason)  by 
no  means  establish  a  rational  mind  in  business,  to  my 
way  of  thinking.  Coming  to  the  other  class,* to-wit,  his 
banking  and  loan  business,  the  success  of  both  features 
may  be  conceded.  But  there  was  testimony  the  jury 
was  justified  in  believing  that,  while  he  was  president 
of  a  bank  to  the  day  of  his  death,  yet  finally  he  took 
no  intelligent  or  active  part  as  an  adviser  in  its  busi- 
ness affairs,  nor  was  he  expected  to  for  several  years 
before  his  death.  Under  such  circumstances  while  to 
remove  him  as  president  was  unnecessary,  yet  to  keep 
him  as  president  amounted  to  no  more  than  having 
him  as  a  figurehead — we  use  the  word  in  no  offensive 
sense.  As  to  his  loan  business,  it  may  be  said  that  he 
had  no  bad  loans,  and  yet,  he  had  a  large  investment 
in  the  line  of  real  estate  loans.  But  there  are  rec- 
ord indications  that  the  only  substantial  oflSce  filled  by 
him  in  connection  with  these  loans  toward  the  close 
of  his  career  was  that  his  judgment  was  asked  by  his 
attorney  on  the  value  of  offered  landed  securities.  Such 
request  was  natural  and  the  fact  not  controlling.  These 
loans  were  to  all  intents  and  purposes  procured  and 
made  under  the  supervision  of  Mr.  Clements,  his  at- 
torney— a  great  aid,  indeed.  Loan  papers  were  kept 
in  the  bank.  The  aid  of  the  oflScers  of  the  bank  was 
given  when  required  in  the  collection  and  computation 
of  interest.  Hence,  we  say  again,  as  we  said  before, 
that  he  had  great  aids  in  the  preservation  of  his  estate. 

In  a  case  where  a  demurrer  to  the  evidence  was 
held  to  lie,  Philips,  C,  in  speaking  for  this  court,  made 
the  following  apposite  pronouncement  (Jackson  v. 
Hardm,  83  Mo.  1.  c.  185  et  seq.) : 

**As  neither  courts  nor  juries  can  make  wills  for 
men  they  ought  to  be  careful  in  unmaking  them.  We 
are  not  unmindful,  in  upholding  the  action  of  the  court 
in  taking  this  case  from  the  jury,  of  the  great  impor- 
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tance  of  the  trial  courts  not  trenching  npon  the  right- 
ful province  of  the  jury  to  determine  and  judge  of  the 
facte.  Where  there  are  facte  established  from  which 
the  jury  may  reasonably  draw  legitimate  inferences 
tending  to  sustain  an  issue,  the  court  should  not  inter- 
fere. But  where  the  evidence  is  of  that  character  that 
the  trial  judge  would  have  a  plain  duty  to  perform 
in  setting  aside  the  verdict  as  unsupported  by  the  evi- 
dence, it  is  his  duty  and  his  prerogative  to  interfere 
before  submission  to  the  jury  and  direct  a  verdict  for 
the  defendant.'' 

In  Furber  v.  Bolt  &  Nut  Co.,  185  Mo.  1.  c.  311  et 
seq.,  Vaixiant,  J.,  speaking  for  this  court,  said: 

*'In  considering  whether  or  not  the  plaintiflF  was 
entitled  to  go  to  the  jury  on  this  specification  we  must 
give  him  the  benefit  of  every  conclusion  that  could 
lawfully  be  drawn  from  his  own  evidence,  aided,  if 
it  is  aided,  by  the  evidence  of  the  defendant.  Where 
the  evidence  of  the  defendant  contradicts  that  of  the 
plaintiff  a  question  is  presented  for  the  jury,  not  for 
the  court.  Yet  when  the  court  is  asked  to  authorize 
a  jury  to  find  a  fact  from  the  testimony  so  vague  and 
uncertain  that  the  inference  to  be  drawn  from  it 
amounts  to  scarcely  more  than  conjecture  of  the  pos- 
sibility that  the  fact  might  exist,  then  the  court  ought 
to  look  at  the  character  of  the  evidence  on  the  other 
side  and  if  the  case  is  such  that  the  verdict  for  the 
plaintiff  would  necessarily  have  to  be  set  aside,  the 
court  should  not  submit  the  question  to  the  jury.'' 

There  is  nothing  in  either  of  those  cases  militat- 
ing against  the  rule  laid  down  in  this  opinion  under 
subsection  a,  this  paragraph,  from  the  Williams  case, 
supra.  In  speaking  to  the  question  the  writers  of 
those  opinions  were  merely  approaching  it  from  a  dif- 
ferent angle.  When  rightly  understood  by  proper  an- 
alysis equivalent  doctrine  is  announced  by  all.  This 
court  did  not  mean  in  the  Furber  case  that  where  there 
was  substantial  evidence  tending  to  prove  the  cause 
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of  action  stated  in  a  petition,  we  could  go  to  defend- 
ant's contradicted  evidence  in  ruling  a  demurrer.  What 
it  said  was  on  the  hypothesis  that  plaintiff 's  evidence 
could  be  classed  as  mere  conjecture  or  as  creating  a 
mere  possibility,  and  if  that  were  so  then  you  could 
go  to  the  defendant's  evidence.  In  such  case  defend- 
ant's evidence  would  be  practically  uncontro verted, 
and  hence  to  be  reckoned  with  on  demurrer  under  the 
rule  in  the  Williams  case. 

So  that,  admonished  and  quickened  by  acceptable 
doctrine  governing  the  ruling  of  demurrers  to  the  evi- 
dence at  the  close  of  the  case,  we  are  of  opinion  the 
demurrer  in  this  case  was  well  ruled. 

HaTsh  and  unnatural  wills  may  stand.  We  have 
been  fond  of  saying  that  the  very  object  of  making  any 
will  at  all  was  to  let  the  distribution  of  the  estate  flow 
in  channels  outside  of  the  general  Statute  of  Descents 
and  Distributions.  Mere  inequalities  in  a  will,  there- 
fore, do  not  impugn  it,  nor,  standing  alone,  are  they 
suflScient  evidence  of  testamentary  incapacity,  when 
that  is  in  issue,  or  undue  influence,  when  that  is  in 
issue ;  but  when  there  is  other  competent  and  substan- 
tial proof  of  testamentary  incapacity  or  undue  influ- 
ence, then  the  rule  is  that  unnatural  X)r  marked  in- 
equalities in  a  will,  based  on  no  reasonable  ground,  are 
factors  to  be  reckoned  with  on  either  issue  in  combina- 
tion with  other  testimony.  Such  factors  are  here  and 
the  demurrer  seeks  them. 

Testamentary  incapacity  is  a  psychological  phe- 
nomenon. Witnesses  testifying  to  unsoundness  of  mind 
are  dealing  with  psychological  inferences.  In  that  class 
of  inferences  error  may  easily  lurk.  Hence  the  cau- 
tion of  courts,  hence  the  strictness  with  which  courts 
examine  such  testimony  to  see  if  it  bears  the  hallmark 
of  reason,  to  see  if  the  facts  postulated  by  the  wit- 
nesses rationally  warrant  the  inference.  Cases  may 
be  found  that  possibly  go  too  far  in  taking  the  issue 
of  fact  from  the  jury.    If  so  they  are  attributable  to 

Digitized  by  N^jOOQIC 


32         SUPREME  COURT  OF  MISSOURI, 


Turner  v.  Anderson. 


judicial  zeal  in  protecting  the  right  to  mal:e  wills,  to 
give  rounded  effect  to  the  Statute  of  Wills,  and  to 
strike  down  the  mischief  of  unmaking  them  except  on 
solid  grounds.  The  pestiferous  notion  that  where  there 
is  a  will  there  is  a  way — to  break  it,  is  not  the  doctrine 
of  this  court  (Story  v.  Story,  188  Mo.  1.  c.  128)  and 
that  mere  oddities  and  eccentricities  combed  together 
and  not  necessarily  referable  to  seated  aberration  of 
mind  are  not  sufficient  in  law  to  break  a  will,  however 
artistically  selected,  arranged  and  paraded,  is  a  theory 
we  have  never  departed  from. 

It  is  possible  that  in  our  later  decisions  we  have 
receded  somewhat  from  the  extreme  lengths  of  some 
older  cases.  Be  that  as  it  may,  after  three  full  argu- 
ments by  distinguished  counsel,  twice  in  division  and 
once  before  the  whole  bench,  supplemented  by  a  patient 
study  of  this  record,  we  have  come  to  the  conclusion 
that  the  issue  of  testamentary  incapacity  was  for  the 
jury.  That  conclusion  we  consider  well  within  the 
facts  and  reasoning  of  a  line  of  cases  of  which  the 
following  are  but  examples :  Roberts  v.  Bartlett,  190 
Mo.  680;  Meier  v.  Buchter,  197  Mo.  68;  Holton  v.  Coch- 
ran, 208  Mo.  314;  Crum  v.  Crum,  231  Mo.  626;  Mowry 
V.  Norman,  204  Mo.  173,  223  Mo.  463;  Turner  v.  An- 
derson, 236  Mo.  523;  Wendling  v.  Bowden,  252  Mo.  647. 

Each  and  all  of  the  premises  considered,  we  shall 
not  interfere  with  the  judgment.  Accordingly  it  is 
affirmed.  All  concur  except  Bond,  J.,  who  dissents  in 
an  opinion  filed. 

DISSENTING  OPINION. 

BOND,  J. — This  case  was  transferred  to  Banc  up- 
on an  opinion  written  by  me  in  Division  One,  which  was 
not  concurred  in  by  the  other  members  of  that  division. 

My  individual  opinion  contains  a  full  statement 
of  the  issues  and  a  complete  synopsis  of  the  evidence 
bearing  on  them. 


Digitized  by 


Google 


VOL.  260,  APRIL  TERM,  1914. 33 

Turner  v.  Anderson. 

The  only  isue  presented  by  the  present  appeal,  is 
whether  the  testator  had  mental  capacity  to  make  a  will. 

The  case  was  here  on  a  former  appeal  from  a 
judgment  in  the  trial  court  against  the  will  on  the 
issue  of  undue  influence. 

On  that  trial  the  circuit  judge  of  his  own  motion 
took  away  from  the  jury  the  issue  of  mental  capacity 
and  the  contestant  did  not  then  except  to  that  rul- 
ing, but  abided  judgment  in  his  favor  on  the  other 
issues.  The  defendants  appealed  from  that  judgment 
and  this  court  upon  a  review  of  that  appeal  decided 
there  was  no  evidence  tending  to  prove  undue  influ- 
ence in  the  record  and  remanded  the  cause  with  direc- 
tions to  the  circuit  court  to  submit  it  to  the  jury  upon 
the  issues  of  mental  capacity.  On  the  second  trial  the 
contestant  again  had  judgment  against  the  will,  from 
which  the  defendants  have  appealed  to  this  court  on 
the  ground  that  there  is  no  substantial  evidence  in 
the  record  justifying  that  judgment. 

The  contestant  in  this  case  is  one  only  of  the  two 
grandchildren  of  the  testator,  whose  remaining  grand- 
child, his  daughter,  his  two  sons,  and  his  wife  are  all 
defendants.  The  maker  of  this  will  was  M.  W.  Ander- 
son. It  was  written  according  to-  his  direction  on  the 
29th  of  March,  1905.  Within  a  year  thereafter  he  died 
at  the  age  of  69. 

He  was  twice  married,  his  first  wife  dying  in  1887, 
leaving  two  daughters,  Nellie  Harvey  and  Kate  Tur- 
ner, the  latter  dying  before  her  father  and  leaving  two 
sons,  one  of  whom  is  the  contestant  in  this  case.  Three 
years  thereafter  he  married  again.  His  second  wife 
survived  him,  as  did  two  sons  bom  of  that  union, 
Henry  Clay  Anderson  and  M.  W.  Anderson,  aged  ten 
and  fourteen  years  at  the  death  of  their  father.  His 
widow,  his  three  children  and  one  of  his  grandchildren 
are  the  defendants  in  this  cause;  the  other  grandchild 
is  the  solitary  plaintiff. 

260  Mo.— 3 
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The  will  of  the  testator  gave  his  residence,  house- 
hold and  kitchen  furniture  to  the  surviving  wife  and 
bequeathed  to  her  a  government  bond  for  $10,000,  and 
some  cash.  The  will  then  gave  to  each  of  his  sons  cer- 
tain lands  and  personal  property  and  bequeathed  $5000 
to  each  of  his  two  grandsons,  who  were  the  sons  of 
this  deceased  daughter,  Mrs.  Turner.  The  remainder 
of  his  estate  is  devised  in  equal  shares  between  his 
wife  and  two  sons  and  his  daughter,  Nellie  Harvey. 
His  wife  was  made  executrix  without  bond. 

The  testator  was  born  and  reared  in  Jackson 
county,  Missouri.  He  held  various  offices,  and  in  1889 
was  one  of  the  organizers  of  the  First  National  Bank 
of  Independence  and  was  its  president  at  the  time 
of  his  death.  He  was  a  man  of  affairs,  of  great  vigor 
of  mind  and  body,  until  about  ten  years  before  his 
death,  when  he  became  subject  to  periodical  attacks  of 
epilepsy  of  both  the  slight  and  severe  kind.  In  1899, 
he  placed  himself  under  the  treatment  of  a  specialist 
in  mental  and  nervous  diseases,  and  in  the  following 
summer,  accompanied  by  his  family  and  his  physician, 
he  spent  several  months  traveling  abroad,  and  had  no 
attacks  of  his  malady  during  that  trip.  Upon  his  re- 
turn he  was  accustom.ed  to  go  to  St.  Louis  every  month 
and  spend  a  week  under  the  care  of  his  specialist.  This 
he  continued  until  1905,  when  he  considered  himself 
well  and  ceased  these  visits.  When  he  had  an  at- 
tack of  the  milder  form  he  would  not  fall  to  the  ground. 
When  the  attack  was  one  of  the  severe  kind  he  would 
fall  and  become  unconscious.  The  doctors  termed  these 
two  types  of  the  disease  to  be  little  sickness  and  great 
sickness.  Neither  of  them  prevented  him  from  going 
about  unaccompanied,  nor  from  transacting  his  busi- 
ness. 

He  had  made  a  will  prior  to  the  one  in  controversy 
and  had  added  a  codicil  to  it.  He  called  to  see  his 
attorney  prior  to  the  making  of  the  present  will  with 
reference  to  some  alteration  of  the  disposition  of  hia 
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former  will  and  codicil  thereto.  His  attorney  suggested 
to  him  that  it  would  be  better  to  make  a  new  will.  He 
thereupon  gave  the  attorney  directions  as  to  the  draft 
of  the  will  and  assisted  in  pointing  out  to  him  the  lo- 
cation of  the  lands  devised  thereunder,  and  showed  him 
some  of  the  bonds  bequeathed.  After  the  will  was 
drawn  in  accordance  with  his  directions  he  took  it  home 
and  kept  it  over  night  and  brought  it  back,  saying  to 
his  attorney  that  he  wanted  a  clause  put  in  the  will  to 
the  effect  that  if  it  was  contested  by  any  legatee  or 
devisee,  the  interest  of  such  contestant  should  thereby 
lapse  and  become  a  part  of  the  residuary  devise  in 
his  will.  This  clause,  was  inserted  and  thereupon  the 
testator  and  his  attorney  went  to  the  oflSce  of  Dr.  Twy- 
man,  lis  family  physician  for  many  years,  and  at 
the  request  of  the  testator,  these  two  became  witnesses 
to  the  will. 

The  testimony  of  those  two  witnesses  was  that  at 
the  time  of  the  making  of  his  will  the  testator  was  of 
sound  and  disposing  mind. 


Before  reviewing  the  testimony,  it  is  proper  to  an- 
nounce the  rules  of  law  governing  cases  like  the  pres- 
ent. 

There  are  two  kinds  of  insanity  or  mental  derange- 
ment; first,  that  which  is  temporary  or  intermittent; 
this  may  arise  from  various  diseases;  second,  that 
which  is  habitual  or  permanent,  which  however  caused, 
deprives  the  subject  of  the  power  to  contract  during 
its  continuance.  The  party  who  alleges  the  first  sort 
in  avoidance  of  an  act,  must  bring  his  proof  of  mental 
incapacity  to  the  point  of  time  when  the  act  complained 
of  was  done  and  must  not  stop  at  an  earlier  period, 
for  there  is  no  presumption  of  continuance  of  this  kind 
of  insanity.  [Buswell  on  Insanity,  sec.  190;  Richard- 
son V.  Smart,  65  Mo.  App.  1.  c.  19,  and  cases  cited.] 
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On  the  other  hand  when  the  second  sort  (chronic 
insanity)  has  been  proven,  or  admitted  to  have  existed 
at  any  particular  time,  the  law  presumes  its  continu- 
ance, and  a  party  who  alleges  that  a  subsequent  act 
was  done  in  a  lucid  interval,  must  prove  that  mental 
capacity  existed  at  the  time  of  the  act.  And  this  re- 
quirement is  not  discharged  by  evidence  of  sanity  be- 
fore or  after  the  date  of  the  act.  But  in  making  proof 
of  sanity  at  the  tints  of  the  performance  of  the  act  it 
is  not  necessary  to  show  that  the  mind  of  the  subject 
was  restored  to  its  original  state.  It  is  suflScient  to 
prove  competence  on  his  part  for  the  common  pur- 
poses of  life.  [Creagh  v.  Blood,  2  Jones  &  La.  T.  509; 
Buswell  on  Insanity,  sec.  189.] 

When  a  will  is  contested  in  this  State,  the  defend- 
ants or  the  proponents  of  the  will  must  prove  its  exe- 
cution and  that  the  testator  was  sane  at  the  time  and 
of  lawful  age.  This  establishes  a  prima-facie  case  in 
favor  of  the  will  and  entitles  it  to  probate  unless  the 
contestants  shall  adduce  substantial  evidence  tending 
to  prove  mental  incapacity  of  the  testator  or  undue 
influence  exerted  over  his  mind,  at  the  time  of  the  mak- 
ing of  the  instrument.  If  such  evidence  be  adduced  by 
the  contestants  the  issue  raised  thereby  must  be  left 
to  the  jury.  [Southworth  v.  Southworth,  173  Mo.  1.  c. 
72,  and  cases  cited.] 

One  is  competent  to  make  a  will  who  understands 
the  act  he  is  performing,  the  extent  and  kind  of  proi>- 
erty  he  owns,  the  manner  in  which  he  disposes  of  it, 
the  beneficiaries  of  his  will  and  the  persons  who  are 
the  natural  objects  of  his  bounty.  Possessed  of  that 
degree  of  intelligence,  a  man  may  make  a  valid  will 
under  the  laws  of  this  State,  although  his  memory  may 
be  impaired  by  sickness  or  old  age,  and  he  may  have 
forgotten  the  names  of  persons  formerly  known  or 
things  said  to  him,  **or  may  be  incapable  of  making  a 
contract  or  managing  his  estate."  [Bonoist  v.  Mur- 
rin,  58  Mo.  307;  Brinkman  v.  Rueggesick,  71  Mo.  1.  c. 
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556;  Couch  v.  Gentry,  113  Mo.  1.  c.  255;  Farmer  v. 
Farmer,  129  Mo.  530;  Berberet  v.  Berberet,  131  Mo. 
399;  McFadin  v.  Catron,  120  Mo.  252;  McFadin  v.  Ca- 
tron, 138  Mo.  197;  Cash  v.  Lust,  142  Mo.  630;  Riley  v. 
Sherwood,  144  Mo.  354 ;  Fulbright  v.  Perry  Co.,  145  Mo. 
432;  Southworth  v.  Southworth,  173  Mo.  1.  c.  72;  Winn 
V.  Grier,  217  Mo.  1.  c.  454 ;  Sayre  v.  Trustees  of  Prince- 
ton University,  192  Mo.  95;  Weston  v.  Hanson,  212  Mo. 
1.  c.  270;  Hayes  v.  Hayes,  242  Mo.  1.  c.  169.] 

The  clear  and  complete  proof  of  the  mental  capac- 
ity of  the  testator  at  the  very  time  of  the  execution  of 
the  will  in  controversy,  and  the  total  absence  of  any 
evidence  on  behalf  of  the  contestant  to  the  contrary 
will  entitle  that  instrument  to  be  probated  unless  we 
can  find,  in  the  present  record,  some  substantial  evi- 
dence that  the  testator  was  afflicted  with  prior  chronic 
and  continuous  insanity,  and  therefore  presumptively 
insane  at  the  time  of  its  execution.  If  there  is  any 
evidence  in  the  record  which  tends  to  establish  such 
a  state  of  mind,  then  there  was  a  question  for  the 
jury,  and  this  being  a  statutory  and  legal  action  their 
finding  against  the  will  is  conclusive  on  us,  since  no 
errors  are  assigned  as  to  the  instructions  of  the  court 
or  admission  of  evidence.  But  it  will  not  avail  respond- 
ent in  this  case  to  point  to  evidence  in  the  record  tend- 
ing to  show  that  the  testator  prior  to  the  making  of 
his  will  suffered  from  temporary  or  intermittent  in- 
sanity caused  by  epilepsy.  For  the  rule  is,  that  such 
malady  is  not  presumed  to  continue^  and  that  a  party 
relying  on  it  to  defeat  a  will  or  contract,  must  bring 
proof  that  it  was  operative  on  the  mind  of  the  subject 
at  the  very  time  of  the  doing  of  the  act,  sought  to  be 
avoided. 

There  is  not  a  gleam  of  evidence  in  this  case  that 
the  testator  had  a  recurring  attack  of  insanity  arising 
from  epilepsy  or  other  cause  at  the  time  he  executed 
his  will,  nor  within  several  weeks  of  that  event.  If 
that  instrument  was  executed  by  him  when  insane,  then 
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that  fact  must  be  a  legal  and  logical  deduction  from 
some  substantial  evidence  in  this  record  tending  to 
prove  prior,  general  and  continuous  insanity  on  his 
part,  of  such  a  degree  as  to  deprive  him  of  the  power 
to  make  any  civil  engagement  or  perform  any  rational 
act.  This  necessarily  limits  and  narrows  our  view  of 
the  testimony  to  such  parts  of  it  as  may  tend  to  prove 
habitual  and  permanent  insanity  on  the  part  of  M.  W. 
Anderson  before  making  his  will. 

In  my  divisional  opinion  I  set  out  in  extenso  both 
the  testimony  of  the  experts  and  the  non-experts  re- 
lied on  by  contestant.  There  is  no  necessity  to  repeat 
that  testimony.  Dr.  Hughes,  the  only  one  of  the  ex- 
perts who  gave  the  testator  any  treatment,  testified 
fully  as  to  the  state  of  his  patient  until  he  ceased  to 
come  to  him  for  further  treatment.  This  expert  stated 
in  conclusion,  to-wit:  ^'Up  to  the  time  he  quit,  his 
mental  faculties  were  good,  normal.  I  didn't  see  any- 
thing abnormal  ahovl  him.*'  The  other  three  experts 
simply  gave  their  theories  as  to  the  nature  of  epilepsy 
as  a  disease.  None  of  them  stated  that  it  was  insan- 
ity and  all  of  them  conceded  that  an  epileptic  could, 
when  not  under  the  influence  of  the  disease,  act  with 
intelligence  and  discretion,  in  any  matter  of  private 
or  public  business.  And  this  conclusion  is  also  the  re- 
sult of  universal  observation  and  of  the  rules  an- 
nounced by  the  textbooks  as  well  as  the  decisions  of 
the  courts  of  last  resort,  here  and  elsewhere.  A  few 
of  these  will  be  noted. 

In  a  case  before  the  Supreme  Court  of  Wisconsin 
it  was  shown  that  the  testator  made  his  will  on  the 
day  after  an  epileptic  fit,  and  within  a  few  minutes 
after  making  the  will  he  was  taken  with  another  fit, 
and  died  a  day  or  two  afterwards,  and  that  court  held 
that  these  facts  did  not  show  want  of  testamentary 
capacity,  since  it  appeared  he  was  in  possession  of  his 
faculties  when  he  executed  the  will.  [In  re  Lewis's 
Wm,  51  Wis.  1.  c.  110.] 
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So  in  Illinois  it  is  said:  ''The  proof  of  periodical 
epileptic  attacks  attended  with  convulsions,  loss  of  con- 
sciousness, and  the  usual  sequence  of  such  attacks,  or 
proof  of  temporary  pneumonia  supervening  such  an 
attack,  with  fever  and  delirium,  is  not  such  proof  of 
insanity  or  lunacy  as  creates  the  presumption  referred 
to  in  this  instruction."  [Brown  v.  Riggins,  94  111.  1.  c. 
569.] 

Likewise  in  New  York  it  was  held:  **But  it  was 
shown  that  he  at  times  had  epileptic  fits,  and  after  such 
a  seizure  he  became,  for  two  or  three  days,  weak  in 
mind  as  well  as  in  body,  so  that  he  failed,  at  such 
times,  to  recognize  his  son-in-law  and  others.  But  when 
he  recovered  from  such  attacks  his  mind  again  became 
clear  and  strong,  and  he  would  resume  his  usual  avoca- 
tions. The  will  in  question  was  made  by  him  after 
one  of  these  epileptic  convulsions,  and  when  no  fact 
or  circumstance  is  shown  to  exist  bringing  into  doubt 
his  ability  to  make  a  will.  Without  evidence  of  his 
want  of  capacity,  at  that  time,  or  at  a  time  near  it,  no 
case  can  he  said  to  have  been  made  out  by  the  contest- 
ants. It  is  not  disputed  but  that  the  testator  went 
voluntarily  and  at  his  own  suggestion  to  the  county 
seat  of  Yates  county,  there  to  have  prepared  and  exe- 
cuted his  last  will,  and  that  he  gave  particular  instruc- 
tions in  regard  to  the  disposition  which  he  desired  to 
be  made  of  his  estate."  [In  Rapplee's  Will,  66  Hun 
(N.  Y.),  1.  c.  561.]  To  the  same  effect:  In  re  Johnson's 
Will,  7  N.  Y.  Misc.  1.  c.  224;  1  Underbill  on  Wills,  sec. 
112 ;  Buswell  on  Insanity,  sec.  190.  Finally  in  our  own 
State  (the  case  of  Wood  v.  Carpenter)  the  testator  was 
over  eighty  years  of  age  There  was  evidence  that  he 
had  epileptic  fits  after  making  his  will,  and  the  plain- 
tiff in  the  suit  to  contest  his  will  and  her  husband,  testi- 
fied that  he  had  these  fits  before  the  will  was  executed. 
This  court  said  that  a  verdict  against  the  will  was 
without  any  substantial  evidence  to  support  it  and  re- 
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manded  the  case  with  directions  to  establish  the  will. 
[Wood  V.  Carpenter,  166  Mo.  1.  c.  486.] 

The  correct  rule  is,  that  epilepsy  is  not  in  and  of 
itself  insanity,  nor  does  it  render  its  subjects  incapable 
of  normal  and  intelligent  action  except  during  the 
period  of  the  seizures  or  at  a  time  before  or  after,  when 
the  mind  of  the  sufferer  is  still  under  the  dominance 
of  the  disease.  It  may  become  insanity  when,  either 
from  the  violence  and  frequency  of  the  attacks,  or  by 
complication  with  other  ailments,  it  acquires  sufficient 
power  to  destroy  the  mind  of  its  subject.  There  is  no 
evidence  in  this  record  that  either  of  these  conditions 
existed  prior  to  the  making  of  the  will  of  the  testator. 

n. 

Now  as  to  the  lay  witnesses.  Aside  from  New 
York  and  Massachusetts,  and  a  few  other  eastern 
States,  the  American  rule,  like  the  English  doctrine, 
is  that  nonexpert  witnesses  may  give  their  opinions  as 
to  the  insanity  of  the  maker  of  a  will  or  of  the  defend- 
ant in  a  criminal  proceeding.  But  they  can  only  do  so  in 
connection  with  a  statement  of  the  grounds  of  their 
opinion,  which  must  embrace  '* facts'*  existing  within 
their  knowledge  and  observation.  They  can  express 
no  opinion  whether  a  hypothetical  state  of  facts  would 
be  evidence  of  insanity.  Neither  can  they  express  an 
opinion  ui)on  evidence  which  they  have  heard  other 
witnesses  detail.  [Farrell's  Admr.  v.  Brennan's  Admx., 
32  Mo.  1.  c.  334;  State  v.  Erb,  74  Mo.  1.  c.  205;  State  v. 
Speyer,  194  Mo.  1.  c.  468 ;  State  v.  Klinger,  46  Mo.  1.  c. 
229;  Cram  v.  Cram,  33  Vt.  15;  17  Cyc.  139,  and  cases 
cited.] 

Whether  an  inference  of  insanity  can  be  legally 
drawn  from  the  facts  stated  by  a  lay  witness  as  a 
foundation  of  his  opinion,  is  always  a  question  of  law 
which  must  be  determined  by  the  court.  This  being 
favorably  ruled,  then  the  court  is  warranted  in  per- 
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mitting  the  case  to  go  to  the  jury  upon  the  testimony 
of  such  witness,  and  it  hecomes  the  exclusive  province 
of  that  body  to  determine  whether  or  not  the  infer- 
ence of  insanity  ought  to  be  drawn.  If  any  other  rule 
could  obtain  then  it  would  logically  follow  that  a  suit 
contesting  a  will  on  the  ground  of  mental  incapacity 
would  be  referable  to  the  jury  upon  the  mere  opinion 
of  an  ordinary  witness  that  the  testator  was  insane, 
although  no  such  inference  could  legally  arise  from  the 
facts  stated  by  the  witness  as  the  basis  of  his  opinion. 
None  of  the  lay  witnesses  testified  to  a  single  act  or 
circumstance  from  which  an  inference  of  permanent 
insanity  on  the  part  of  the  testator  could  be  drawn 
under  the  tests  fixed  by  law  to  determine  that  state. 
Their  testimony  and  its  utter  inadequacy  is  set  out 
in  my  divisional  opinion  on  file  in  the  records  of  this 
court.  Neither  does  the  opinion  of  the  majority  point 
to  any  testimony  in  the  entire  record  which  tends  to 
show  in  the  remotest  way  that  the  testator  was  perma- 
nently insane  before  making  his  will.  Under  that  state 
of  facts  the  only  possible  theory  on  which  contestant 
would  have  been  entitled  to  go  to  the  jury,  is  that  his 
evidence  tended  to  prove  that  the  testator  was  tempor- 
arily insane  at  the  time  he  made  his  will.  Not  only 
is  there  no  evidence  of  this  contention  in  the  record 
but  there  was  no  pretence  in  the  argument  or  brief 
that  any  such  evidence  was  adduced  on  the  trial  of 
the  cause,  and  the  learned  opinion  of  the  majority  ad- 
mits there  was  none  in  the  following  statement  con- 
tained therein  referring  to  the  effect  of  an  epileptic 
seizure  temporarily  incapacitating  the  subject,  to- wit: 
'^In  this  case  contestant  put  in  no  proof  shomng  that 
the  will  was  made  at  such  particular  time;  contestee^s 
{proponents  of  the  unll)  proof  affirmatively  shows  to 
the  contrary/^  On  this  undenied  state  of  this  record 
and  under  the  settled  law  as  to  the  necessity  of  proof 
that  the  .subject  of  temporary  mental  incapacity  must 
be  shown  to  have  been  in  that  condition  at  the  very  time 
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of  the  making  of  the  will,  there  was  no  ease  for  the 
jury  and  the  learned  circuit  judge  ruled  correctly 
when,  of  his  own  motion,  and  until  compelled  by  this 
court  to  do  otherwise,  he  took  away  from  the  jury  the 
issue  as  to  mental  incapacity. 

The  sum  and  substance  of  all  the  testimony  for 
contestants,  as  quoted  and  summarized  in  my  divisional 
opinion,  is  that  Mr.  Anderson,  the  testator,  was    af- 
fected with  the  ordinary  symptoms  of  epilepsy ;  he  was 
sometime  forgetful  of  persons  and  absent-minded  and 
he  displayed  feeling  when  visiting  his  sister  and  niece 
and  he  did  not  have  the  full  bodily  and  mental  strength 
which  characterized  him  before  his  epileptic  seizures. 
But  there  is  not  a  particle  of  evidence  that  he  was  un- 
able, at  other  times  and  when  free  from  the  antecedent 
or  consequent  effects  of  his  illness,  to  act  rationally  in 
the  common  things  of  his  life ;  to  make  intelligent  con- 
tracts; to  collect  interest;  to  look  after  and  conserve 
his  estate;  to  travel  without  any  attendant  on  trains 
and  street  cars ;  to  take  care  of  his  personal  safety ;  to 
drive  buggies ;  to  carry  purchasers  to  his  farm  for  the 
purposes  of  selling  them  cattle  and  to  transact  his 
usual  business  at  all  times,  except    when  under  the 
sporadic  and  transient  effects  of  epilepsy.     The  evi- 
dence is  undisputed  that  these  occasional  seizures  did 
not  prevent  him  from  making  contracts  and  business 
deals  during  the  latter  years  of  his  life  and  for  nearly 
a  year  that  he  lived  after  making  his  will.    The  entire 
testimony  shows  beyond  the  shadow  of  a  doubt  that 
his  spells  were  evanescent,  infrequent,  and  not  of  the 
most  violent  type,  and  that  they  did  not  impair  his 
ability  to  bear  in  mind  with  perfect  distinctness  on  the 
29th  of  March,  1905,  when  he  made  his  will,  the  names 
of  all  his  children  and  his  grandchildren  and  all  others, 
who  were  the  natural  objects  of  his  bounty,  and  the 
full  extent  and  values  of  his  property  and  the  manner 
in  which  he  was  dividing  it  among  the  benefiQiaries  of 
his  will.    There  is  nothing  in  the  record  that  tends  to 
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show  that,  for  weeks  before  and  after  this  time,  he  had 
experienced  an  epileptic  attack  of  any  nature  whatever. 
I  have  been  unable  to  find  in  this  record  any  explana- 
tion of  the  action  of  the  jury  in  breaking  this  will 
other  than  their  possible  opinion,  that  the  testator, 
whom  the  evidence  shows  was  in  full  possession  of 
testamentary  capacity  at  the  time  he  made  it,  should 
not  have  devised  less  of  his  estate  to  his  two  grand- 
children (only  one  of  them  being  a  contestant)  than 
he  gave  to  his  oivn  living  children  and  his  surviving 
ivife.  The  statutes  of  this  State,  and  the  law  of  Eng- 
land since  the  32nd  of  Henry  VIII,  have  given  to  every 
citizen  the  right  to  make  a  will  of  his  land  and  property 
and  to  discriminate  therein  against  anyone  of  the 
natural  objects  of  his  bounty.  I  think  the  verdict  in 
this  case  is  in  palpable  contravention  of  the  Statute 
of  Wills  and  the  settled  rules  of  law  governing  the 
submission  of  cases  to  juries,  and  that  the  judgment 
should  be  reversed  and  the  will  probated.  Hence  I  am 
constrained  to  dissent  to  the  learned  opinion  of  the 
majority  of  the  court. 


THADDEUS    G.    HH^L   v.    UNION   ELECTRIC 
LIGHT  &  POWER  COMPANY,  Appellant. 

In  B^sinc,  July  2,  1914.* 

1.  CONTRACTS:  Permits  to  Use  Electric  Wire  Poles:  Construed 
In  Light  of  Facts.  The  permit  from  the  city  to  an  electric 
light  company  to  replace  old  poles  with  new  ones  along  a 
street,  upon  condition  that  "same  space  be  reserved  for  wire- 
using  companies  that  are  now  occupying  space  on  said  poles," 
are  to  be  read  and  construed  in  the  light  of  the  facts  and 
circumstances  that  existed  at  the  time  the  permit  was  granted; 
and  If  prior  thereto,  employees  of  one  of  the  other  "wire- 
using  companies"  were  accustomed  to  go  upon  said  poles  to 
untangle   "troubled"   wires   of   their   respective   companies,   it 


*Note. — Decided  May  4,  1914;  motion  for  rehearing  filed;  motion 
overruled,  and  opinion  on  rehearing  filed   July  2,  1914. 
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will  be  held  that,  after  the  erection  by  defendant  of  new 
poles,  the  said  employees  had  the  same  right  to  go  upon  one 
of  said  new  poles  for  the  purpose  of  untangling  the  wires  of 
their  companies.  Said  permit  carried  with  it  all  reasonable 
uses  necessary  to  properly  conduct  their  business  by  the  re- 
spective companies. 

2.  NEGLIGENCE:  Insulation  of  Elecrlc  Wire:  Proof:  In  Manner 
as  Charged.  Where  the  evidence  all  shows  that  the  insulation 
of  the  wire  which  caused  the  injury  was  worthless  as  a  pro- 
tection to  the  linemen  whose  duties  required  them  to  go  upon 
the  poles  for  the  purpose  of  untangling  "troubled"  .wires,  and 
that  of  defendant  went  so  far  as  to  show  that  no  insulation 
manufactured  would  afford  sufBcient  protection,  it  is  wholly 
immaterial  whether  an  allegation  that  the  insulation  had  be- 
come decayed,  worn  and  disintegrated,  was  specifically  proven 
or  not 

3.  CONTRIBUTORY  NEGLIGENCE:  Plea  Admits  Negligence. 
A  plea  of  contributory  negligence  by  necessary  implication 
admits  negligence  on  the  part  of  him  who  makes  the  plea. 


4.  :  Proper  Plea.  Held,  by  WOODSON,  J.,  that,  if  defend- 
ant was  not  guilty  of  negligence,  but  the  injury  was  caused 
by  the  sole  negligence  of  the  plaintiff,  a  plea  of  contributory 
negligence  is  improper,  but  the  plea  should  be  either  a  general 
denial  or  that  the  injury  was  the  result  of  the  plaintiff's  own 
negligence  and  not  that  of  defendant. 

5.  NEGLIGENCE:  Hazardous  Business:  Degree  of  Care.  A  com- 
pany engaged  in  a  hazardous  business  is  required  to  exercise 
the  highest  degree  of  care  to  avoid  injuring  others,  if  indeed 
it  is  not  an  insurer  against  such  injuries. 

Observed  by  BOND,  J.,  that  modern  industrialism  has  called 
into  constant  use,  for  the  benefit  of  the  public,  many  com- 
plex devices,  whose  handling  is  hazardous,  and  the  multi- 
tude of  injuries  resulting  therefrom  calls  loudly  for  a 
workingman's  compensation  law,  which  will  provide  a 
means  by  which  the  injured  employee  may  recover  for 
hie  injuries,  whether  or  not  they  were  the  result  of  de- 
fendant's negligence. 

6.   : :  Demurrer  to  Evidence:  Live  Wire  on  Hand- 

lioid.  Three  companies  (the  Bell,  Kinloch  and  Union  Light) 
had  used  the  same  city  poles  for  stringing  their  electric  wires, 
each  upon  separate  cross-arms,  the  Union  Light's  cross-arms 
being  between  those  of  the  other  two  companiee,  and  the  entire 
number  of  wires  very  large.  The  employees  of  the  three  com- 
panies had  equal  rights  to  ascend  the  poles  to  repair  the  wires 
or  adjust  entanglements.  The  defendant  (the  Union  Light 
Ck)mpany)    had  obtained  permission  to  remove  old  poles  and 
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substitute  new  ones,  upon  ccmdltlon  that  the  ''same  space" 
was  "reserved  tor  wire-using  companies/'  and  In  pursuance 
theret9  had  removed  a  pole  and  Inserted  a  new  one,  but  had 
not  Installed  the  cross-arms,  but  had  driven  Into  the  pole  Iron 
handholds,  fourteen  or  sixteen  Inches  apart  Sometime  later 
there  wa6  a  wind  and  rain  storm,  and  the  next  day,  plaintiff,  a 
"trouble"  man  in  the  employ  of  the  Klnloch  Company,  an  ex- 
perienced and  skilled  man  for  the  business,  was  directed  to 
Investigate  and  discover  the  "trouble"  with  a  Klnloch  wire.  Ex- 
amining the  cable-box  he  found  that  a  slight  current  of  electric- 
ity was  passing  from  some  other  wire  to  the  one  In  "trouble," 
and  proceeding  along  that  wire  he  came  to  the  pole  and  dis- 
covered that  the  trouble  was  caused  by  an  entanglement  of 
that  wire  with  one  of  those  of  the  Bell  Company,  eight  or  ten 
Inches  from  the  pole,  and  20  or  26  feet  from  the  ground.  He 
climbed  up  the  pole,  without  rubber  gloves,  using  the  hand- 
holds for  his  feet  and  hands.  Before  he  began  to  mount  he 
looked  among  the  wires  and  saw  nothing  that  indicated  danger. 
When  he  reached  the  neighborhood  of  the  "troubled"  wire, 
which  was  on  the  opposite  side  of  the  pole  from  his  body, 
standing  on  a  handhold  with  one  foot  and  feeling  around 
the  pole  with  the  other  and  his  knee,  he  reached  for  the  wire 
with  one  hand  and,  to  keep  his  balance,  for  a  handhold  with 
the  other,  and  as  this  hand  closed  over  the  iron  handhold  it 
also  closed  over  a  live  wire  lying  loose  thereon.  This  wire 
belonged  to  defendant,  had  been  permitted  to  sag  and  rest 
on  the  iron  handhold,  was  defectively  Insulated  and  defend- 
ant's evidence  showed  that  no  Insulation  would  withstand  wind 
and  weather,  and  It  Is  Inferable  from  the  evidence,  though  there 
Is  none  positive  and  direct  upon  the  point,  that  the  sagging 
of  the  wire  was  due  to  defendant's  failure  to  place  the  cross- 
arms  on  the  pole  and  attach  the  wires  thereto.  The  electric 
shock  rendered  plaintiff  unconscious,  and  when  foimd  his  hands 
were  badly  burned.  Held,  that  the  facts  show  negligence  on 
defendant's  part,  and  no  such  contributory  negligence  on  plain- 
tiff's part  as  would  authorize  the  court  to  declare  as  a  matter 
of  law  that  he  could  not  recover. 

Meld,  by  LAMM,  C.  J.,  concurring,  with  whom  WOODSON, 
BROWN  and  WALKER,  J  J.,  concur:  first,  that  it  cannot 
be  held  as  a  matter  of  law  that  ordinary  care  requires  a 
"trouble"  lineman  on  the  ground  to  see  the  contact  of  a 
high-voltage  wire  with  an  iron  foothold  at  the  top  of  a 
pole  forty  feet  high;  and,  second,  that  ordinary  care  does 
not,  as  a  matter  of  law,  require  such  lineman,  as  he  climbs 
a  pole,  to  see  the  contact  of  that  wire  with  a  handhold  on 
the  other  side  of  the  pole,  since  the  law  does  not  require 
a  man  in  climbing  to  look  up  and  down  and  around  the 
pole  at  every  instant  of  time,  and  hence  whether  or  not 
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plaintiff  exercised  ordinary  care  was  a  question  for  the 
Jury. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  PARIS,  J.,  con- 
curs, that  plaintiff's  own  negligence  bars  his  "recovery; 
.that  being  a  "trouble"  man  among  wires,  his  duties  re- 
quired alertness,  and  he  knew  the  line  of  poles  were 
occupied  by  the  wires  of  more  than  one  company,  that 
wires  were  likely  to  be  misplaced  by  a  wind  etorm,  that 
the  pole  had  no  cross-arms  and  that  the  wires  had  not 
been  attached  to  the  pole  that  stood  in  the  midst  of  them, 
and  knowing  these  things  and  the  steps  and  wires  being  in 
plain  view  his  duty  was  to  look,  and  if  he  had  looked  at 
each  handhold  before  touching  it  he  would  not  have  been 
injured. 

Heldf  by  BOND,  J.,  dissenting,  that  the  judgment  for  plaintiff, 
cannot  stand,  for  two  reasons:  first,  the  negligence  charged 
in  the  petition  is  defendant's  failure  to  insulate  the  wire, 
and  there  is  no  evidence  whatever  to  sustain  that  allegation; 
and,  second,  there  is- no  evidence  that  any  right  had  been 
given  to  the  Kinloch  Company,  by  which  plaintiff  was  em- 
ployed, to  use  the  pole  before  it  had  been  equipped  with 
cross-arms  to  support  the  wires,  and  therefore  none  that 
defendant  could  have  foreseen  the  accident 


:  :  :  Sagging  of  Light  Wires:  Inference 

from  Accompanying  Facts.  Common  experience  teaches  that 
the  removal  of  a  pole  upon  which  electric  wires  have  been 
strung,  leaving  them  unattached  to  a  new  pole  erected  in  place 
of  the  one  removed,  will  cause  them  to  sag  and  wave  to  and  fro 
in  a  strong  wind;  and  where  a  defectively  insulated  wire  is 
found  resting  on  the  iron  handhold  driven  Into  the  pole,  and  no 
other  reason  is  assigned  for  its  loose  and  sagging  condition, 
the  Jury  are  Justified  in  finding,  as  a  warrantable  inferRnc<^. 
that  the  absence  of  cross-arms  on  the  pole  was  the  cause  of 
the  sagging,  and  that  the  sagging  and  a  strong  wind  of  the 
night  before  were  the  cause  of  its  resting  on  the  handhold. 

CONTRIBUTORY  NEGLIGEiVfCE:  Noninsuiated  Wires:  Rub- 
ber Gloves.  It  does  not  seem  logical  or  scientific  to  contend 
that  science  has  discovered  no  Insulation  which  will  perfectly 
insulate  a  wire  of  high  voltage  strung  in  the  open  air,  and 
thereby  render  it  harmless  in  handling,  and  at  the  same  time 
contend  that  science  has  produced  a  rubber  glove  which,  when 
worn,  will  completely  protect  from  danger  any  one  handling 
the  same  wires;  and,  therefore,  it  does  not  seem  fair  or  scien- 
tific, to  hold,  as  a  matter  of  law,  that  an  electric  light  company 
should  be  excused  for  permitting  an  iminsulated  wire  to  sag 
and  remain  unattached  to  a  pole  and  to  rest  in  an  iron  hand- 
hold, and  that  a  lineman,  who  was  required  to  mount  that 
pole  for  the  purpose  of  untangling  "troubled"   wires  and  in 
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doing  so  reached  for  the  handhold  in  which  rested  the  live 
wire,  should  be  charged  with  contributory  negligence  for  not 
wearing  rubber  gloves. 


9.  :  Electric  Wire:  Duty  to  Look:  Presumption:  Obvious 

Defect.  Where  three  companies  used  the  same  poles  for  their 
electric  wires,  a  'trouble"  lineman  of  one  of  them  who,  having 
discovered  that  a  wire  of  his  company  was  entangled  with 
that  of  the  second,  mounted  a  new  pole  erected  by  the  third, 
on  which  there  were  handholds  -  but  no  cross-arms,  had  a  legal 
right  to  presume  that  the  third  had  Insulated  Its  wires  and 
had  properly  guarded  them  when  it  removed  the  old  pole  and 
erected  the  new  one;  and  the  fact  that  a  loose  live  wire  of 
said  third  company  was  lying  In  an  iron  handhold  which 
he  was  expected  to  use,  and  which  was  situated  on  the  opposite 
side  of  the  pole  from  him,  was  not  -a  defect  or  danger  so 
apparent  that  the  law  required  him,  as  a  reasonably  prudent 
person  looking  out  for  his  own  safety,  to  see  or  anticipate.  A 
negligent  act  of  omission  is  not  as  grave  as  a  negligent  act  of 
commission. 

10.  :  :  :  Matter  of  Law.    It  cannot  be  held 

as  a  matter  of  law  that  it  is  the  duty  of  a  "trouble"  lineman, 
mounting  a  pole  to  adjust  entangled  wires,  to  discover  that  a 
live  wire  of  another  company  which  erected  the  pole  for  the 
Joint  use  of  both.  Is  lying  loose  In  an  iron  handhold  on  the 
opposite  side  of  the  pole,  although  there  is  evidence  tending 
to  show  that  he  was  guilty  of  contributory  negligence  in  not 
seeing  the  defect.  His  duty  is  to  be  determined  by  the  cir- 
cumstances surrounding  him,  and  if  reasonable  men  would  reach 
different  conclusions  as  to  his  duty  to  anticipate  and  discover 
the  presence  In  the  handhold  of,  or  a  defect  in,  the  Imperfectly 
insulated  wire,  then  the  question  of  whether  or  not  he  was 
guilty  of  such  contributory  negligence  in  not  seeing  the  danger 
as  precludes  a  recovery,  is  one  for  the  Jury.  The  law  Imposes 
on  him  ordinary  care  for  his  own  safety,  and  he  is  to  be  held, 
as  a  matter  of  law,  guilty  of  negligence  resulting  in  his  injury, 
only  in  case  he  failed  to  exercise  ordinary  care  to  discover 
the  danger. 

II.  NEGLIGENCE:  Allegation  of  Decayed  Insulation  of  Electric 
Wires:  Proof  of  Insufficient  Insulation.  Although  the  peti- 
tion alleged  that  the  insulation  of  the  electric  wire  left  lying 
loose  In  the  iron  handhold  was  old  and  decayed  and  on  that 
account  was  Insufficient  to  confine  the  current  of  electricity 
to  the  wire,  and  that  by  reason  thereof  the  electricity  escaped 
therefrom  and  Injured  plaintiff  when  in  climbing  the  pole  he 
seized  the  handhold,  and  although  there  was  no  proof  that 
the  insulation  was  old  and  decayed,  yet  if  all  the  evidence 
shows  that  the   insulation   was   Insufficient,   and   that  of  the 
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defendant  goes  further  and  tends  to  show  that  there  was  no 
known  insulation  by  which  such  wires  could  be  perfectly 
insulated,  it  will  not  be  held  that  there  was  a  failure  of  proof, 
because  the  ultimate  fact,  namely,  the  insulBcient  insulation, 
was  established. 

12.  :  Instruction:  Extra- Hazardous  Buslneas  of  Defendant: 

Corresponding  IHigli  Degree  of  Care  on  Part  of  Plaintiff. 
Because  the  defendant  is  engaged  in  an  extra-hasardous  busi- 
ness and  the  law  for  that  reason  imposes  upon  it  the  duty 
to  exercise  a  very  high  degree  of  care  to  make  its  electric  wires 
reasonably  safe  for  those  who  in  the  performance  of  their  duties 
are  brought  into  contact  with  them,  it  cannot  be  held  that  the 
law  imposes  upon  a  skilled  lineman  in  the  employ  of  another 
company  the  corresponding  duty  to  exercise  the  same  high 
degree  of  care  for  his  own  safety.  His  duty  is  to  exercise 
the  ordinary  duty  of  a  reasonably  prudent  man  engaged  in 
the  same  kind  of  work. 

13.  EXCESSIVE  VERDICT:  $18,000.  Plaintiff  was  twenty-two 
years  old,  and  prior  to  his  injury  was  earning  $100  per  month, 
and  since  then  $35  or  $40.  His  life  expectancy  was  36  years. 
His  net  loss  in  wages  up  to  date  has  been  $4000.  H*e  was  a 
skilled  lineman,  and  when  his  hand  came  in  contact  with  a 
live  electric  wire  lying  loose  in  a  handhold  to  a  pole  he  was 
ascending,  2300  volts  of  electricity  poured  through  him  for 
several  minutes;  he  was  rendered  unconscious  and  was  severely 
burned;  the  bums  necessitated  the  amputation  of  most  of  his 
fingers  and  thumb,  and  all  that  remains  of  his  hands  are  with- 
ered and  gnarled  stumps;  and  the  mental  and  physical  pain 
was  beyond  description.  Held,  that  a  verdict  for  $18,000  was  not 
excessive. 

14.  NEGLIGENCE:  Maintenance  of  Nuisance:  Liability.  On  re- 
hearing it  is  held  that,  if  it  be  true,  as  contended,  that  the 
new  pole  which  defendant  was  permitted  by  the  city  to  erect, 
for  the  stringing  of  the  electric  Wires  of  three  companies,  had 
been  erected  thirty  feet  from  where  the  old  pole  had  stood,  and 
that  none  of  the  wires  of  the  three  companies  had  been  attached 
to  the  new  pole,  then  it  was  a  public  nuisance,  since  not  placed 
where  the  permit  had  authorized  it  to  be  placed;  and  plaintiff 
having  been  injured  while  ascending  it  for  the  purpose  of 
untangling  the  wires  of  his  company,  defendant  is  liable  regard- 
less of  the  question  of  negligence  on  its  part,  even  though  it 
exercised  the  highest  degree  of  care,  since  the  establishment 
and  maintenance  of  a  nuisance  Is  a  graver  breach  of  the  law 
than  any  act  of  negligence. 

Appeal  from    St.  Louis   City    Circuit  Court. — Hon. 
Eugene  McQuillin,  Judge. 
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John  H.  DrabeUe  and  Schnurmacher  &  Rassieur 
for  appellant. 

(1)  The  demurrer  to  the  evidence  should  have 
been  sustained.  The  petition  alleges  that  the  permit 
granted  on  this  application  contained  the  *' express 
condition"  that  the  Banloch  Company,  and  its  em- 
ployees, should  enjoy  the  same  rights  as  to  said  pole 
that  they  theretofore  had  in  the  line  of- old  poles,  and 
that  defendant  accepted  this  express  condition.  It  is 
on  this  averment  that  plaintiff  justified  his  presence 
on  the  pole  when  he  was  hurt.  There  is  absolutely 
no  evidence  to  support  the  averment.  The  only  condi- 
tion annexed  to  the  permit  was  ''same  space  to  be  re- 
served for  wire-using  companies,  other  than  the  city, 
that  are  now  occupying  space  on  said  poles. '*  At  the 
time  of  the  accident  the  line  had  not  yet  been  trans- 
ferred to  the  new  poles,  and  the  particular  pole  in 
question  was  barren  of  cross-arms  or  wires  of  any  de- 
scription. Plaintiff  in  his  petition  relies  on  specific  al- 
legations of  negligence.  He  charges  that  the  insula- 
tion on  defendant's  wire  had  become  decayed,  worn 
and  disintegrated,  and  that  in  this  condition  the  ''de- 
fendant carelessly  and  negligently  caused  and  suffered 
and  permitted  the  said  highly  charged  and  dangerous 
wire  and  the  said  insulation  thereon  to  be  and  remain 
in  the  condition,  situation  and  under  the  circumstances 
aforesaid,  from  the  date  of  the  erection  of  said  pole 
until  the  said  12th  day  of  June,  1907.''  There  is  not 
one  word  of  proof  to  sustain  this  allegation.  Not  a 
witness  testified  to  such  condition,  or  that  the  condi- 
tion charged  existed  for  the  length  of  a  minute  before 
plaintiff  mounted  the  pole.  The  evidence  showed  af- 
firmatively that  plaintiff's  injuries  were  the  direct  re- 
sult of  his  own  carelessness.    He  was  an  experienced 
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lineman,  engaged,  because  of  his  skill  in  this  dangerous 
work,  in  clearing  ** trouble"  among  wires;  he  knew 
that  every  wire,  whether  used  for  light  or  power,  tele- 
phone or  telegraph  purposes,  was  to  be  looked  upon 
as  dangerous;  because,  though  ordinarily  carrying  a 
low  voltage,  it  might  at  some  distant  point  be  crossed 
with  a  wire  of  high  voltage ;  he  knew  also  the  danger 
of  coming  in  contact  with  a  metal  step,  itself  in  danger 
of  contact  with  a  wire,  and  especially  dangerous  on  a 
damp,  wet  day ;  yet  with  his  experience  and  his  knowl- 
edge of  danger  he  reached  around  the  pole,  without 
looking  and  without  the  protection  of  rubber  gloves, 
when  by  looking  he  could  have  seen  the  danger  and 
altogether  avoided  it,  or  by  the  use  of  rubber  gloves 
could  have  neutralized  it.  Junior  v.  Electric  Co.,  127 
Mo.  79;  Railroad  v.  Dorsey,  119  Ga.  363;  Judge  v. 
Lighting  Co.,  21  R.  I.  128,  23  R.  I.  208;  Light  &  Power 
Co.  V.  Moore,  55  Tex.  Civ.  App.  157;  Gas  &  El.  Co. 
V.  Simpson,  109  S.  W.  (Tenn.)  1155;  Hart  v.  Lighting 
Co.,  201  Pa.  St.  234;  Railroad  v.  Simmons,  117  Tenn. 
392.  (2)  The  alleged  negligence  of  defendant  was  not 
the  proximate  cause  of  the  accident.  Defendant  was 
not  bound  to  foresee  that  an  experienced  lineman  and 
trouble  man  would  use  this  new  barren  pole,  not  for 
the  purpose  of  stringing  or  maintaining  or  repairing 
wires  upon  it,  not  for  the  use  of  any  space  reserved 
on  it  for  his  employer,  but  purely  as  a  matter  of  con- 
venience for  the  purpose  of  reaching  away  from  it  to 
untangle  some  of  his  company's  near-by  wires,  and 
that  in  connection  with  such  use  he  would  in  broad  day- 
light and  without  the  precaution  of  looking,  take  hold 
with  one  hand  of  a  metal  step  on  which  a  wire  in  plain 
sight  was  resting,  and  with  the  other  hand  take  hold  of 
another  wire,  and  thus,  with  his  body,  complete  a  cir- 
cuit for  the  electric  current  to  pass  through.  Huber 
V.  Railroad,  92  Wis.  636;  Light  &  Power  Co.  v.  Moore, 
55  Tex.  Civ.  App.  157;  Gas  &  El.  Co.  v.  Archdeacon, 
80  Ohio  St.  27;  Fuchs  v.  St.  Louis,  167  Mo.  620.     (3) 
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Plaintiff's  instruction  one  is  erroneous  in  several  par- 
ticulars.    It  bases  plaintiff's  right  to  use  the  new 
pole  for  the  purpose  of  mere  convenience,  for  which 
he  used  it,  on  the  right  of  his  company  to  use  space 
on  the  old  poles  for  other  purposes ;  that  is,  for  string- 
ing and  maintaining  its  wires.    It  omits  all  reference 
to  an  essential  issue  in  the  case.     Plaintiff  charged 
specLBc  negligence,  to-wit,  that  defendant's  wire,  in 
a  dangerous  condition,  was  allowed  to  be  and  remain 
on  the  iron  step  from  the  date  of  the  erection  of  the 
pole  to  June  12,  1907,  the  day  of  the  accident.     The 
instruction  permits  a  verdict  for  plaintiff  if  the  jury 
should  find  merely  that  the  wire  was  in  contact  with 
the  step  at  the  moment  of  the  accident.    The  instruc- 
tion authorized  a  verdict  for  plaintiff  if  the  jury  be- 
lieved that  the  insulation  oh  defendant's  wire  was  in- 
adequate and  insuflBcient  from  any  cause ;  whereas  the 
specific  charge  of  negligence  in  the  petition  is  that 
the  wire  was  dangerous,  because  it  had  been,  **by  long 
use,  neglect   and  by  the   force  of   the  wind    and  the 
weather,  permitted  to  become  decayed,  worn  and  disin- 
tegrated, so  as  to  expose  said  deadly  current  in  said 
wire  and  permit  the  same  to  escape  to  the  said  iron 
step  or  hand-hold  in  said  pole. "    (4)   The  court  erred 
in  modifying  defendant's  instruction  three  and  in  giv- 
ing it  as  modified.    As  offered  by  defendant  this  in- 
struction imposed  on  plaintiff,  engaged  in  a  highly 
dangerous  and  extra-hazardous  employment,  the  duty 
of  exercising  a  high  degree  of  care  for  his  own  safety. 
The  instruction  was  intended  as  a  complement  to  in- 
struction seven  given  for  plaintiff,  advising  the  jury 
that  defendant  was  bound  to  exercise  a  very  high. de- 
gree of  care  to  make  its  wires  reasonably  safe  to  those 
who,  in  the  performance  of    their  duties,  might  be 
brought  in  contact  with  them.     The  court,  however, 
refused  to  give  defendant's  instruction  as  asked,  and 
modified  it  by  charging  that  plaintiff  was  only  under 
the  duty  of  exercising  ordinary  care  for  his  own  safety. 
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This  was  error.  Judge  v.  Lighting  Co.,  21  R.  I.  128, 
23  R.  I.  208;  Light  &  Power  Co.  v.  Moore,  55  Tex.  Civ. 
App.  157.  (5)  The  verdict  and  judgment  are  exces- 
sive. Partello  v.  Railroad,  240  Mo.  122 ;  Chitty  v.  Rail- 
road, 166  Mo.  435, 148  Mo.  64. 

Blevins  <&  Jamison  and  W.  M.  Williams  for  re- 
spondent. 

(1)  Appellant  by  thrusting  the  pole  among  the 
overhead  wires  and  maintaining  its  defectively  insu- 
lated high  potential  slacked  wire  without  cross-arms  or 
other  support  or  fastening,  and  in  suffering  and  per- 
mitting said  wire  to  be  in  contact  with  the  iron  step  so 
that  the  deadly  current  carried  by  it  escaped  on  to  the 
step  that  plaintiff  had  a  right  to  use,  and  where  his 
business  required  him  to  be,  and  where  he  was  in  the 
discharge  of  his  duty  as  an  employee  of  the  Kinloch 
Telephone  Company,  was  clearly  guilty  of  negligence. 
Gteismann  v.  Electric  Co.,  173  Mo.  654;  Von  Trebra  v. 
Gas  Light  Co.,  209  Mo.  648;  Trout  v.  Gas  Light  Co., 
151  Mo.  App.  207;  Downs  v.  Telephone  Co.,  161  Mo. 
App.  274;  Ryan  v.  Transit  Co.,  190  Mo.  621;  Clark  v. 
Railroad,  234  Mo.  396;  Kile  v.  Light  &  Power  Co.,  149 
Mo.  App.  354;  Booker  v.  Railroad,  144  Mo.  App.  274; 
Braun  v.  Elec.  Co.,  35  L.  R.  A.  (N.  S.)  1089.  (2)  Re- 
spondent went  upon  the  pole  in  the  line,  in  the  per- 
formance of  his  duty  to  his  employer,  as  was  the  cus- 
tom and  habit  of  the  employees  of  all  the  companies 
having  wires  on  the  line,  and  appellant  was  negligent 
in  maintaining  its  dangerous,  uninsulated,  unfastened, 
sagging  wire  in  contact  with  the  step,  and  is  liable 
for  respondent's  injuries.  Downs  v.  "Telephone  Co., 
161  Mo.  App.  274;  Trout  v.  Gas  Light  Co.,  151  Mo. 
App.  207;  Clark  v.  Railroad,  234  Mo.  396.  Appellant 
should  have  apprehended  that  the  companies  having 
wires  on  the  line,  and  their  employees  would  make  use 
of  the  pole  in  the  conduct  of  their  business.    Byerly  v. 
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Light,  Power  &  Ice  Co.,  130  Mo.  App.  593;  Braun  v. 
Genl.  Elee.  Co.,  34  L.  R.  A.  (N.  S.)  1089.  (3)  The 
fact  that  appellant 'g  wire  was  on  the  step  and  that 
respondent  was  shocked  and  bnmed  as  the  result  of 
taking  hold  of  the  step  with  his  hand,  is  conclusive 
proof  that  the  insulation  of  the  wire  was  defective,  and 
of  the  negligence  of  the  appellant.  Geismann  v.  Elec. 
Co.,  173  Mo.  App.  654;  Von  Trebra  v.  Gas  Light  Co., 
209  Mo.  648 ;  Trout  v.  Gas  Light  Co.,  151  Mo.  App.  207. 
(4)  As  there  was  and  had  been  a  joint  user  of  the  line 
of  poles  by  appellant,  Kinloch  Telephone  Company,  and 
other  wire  using  companies,  appellant  was  charged  with 
the  same  duty  toward  respondent  as  toward  its  own 
employees.  Trout  v.  Gas  Light  Company,  151  Mo. 
App.  207.  (5)  Respondent  was  exercising  reasonable 
care  for  his  own  safety.  The  question  of  his  contribu- 
tory negligence  was  submitted  to  the  jury  by  proper 
instructions.  Geismann  v.  Blec.  Co.,  173  Mo.  App.  654; 
Trout  V.  Gas  Light  Co.,  151  Mo.  App.  207.  There  is 
no  substantial  evidence  that  respondent's  employer, 
Kinloch  Telephone  Company,  had  promulgated  or  en- 
•forced  or  had  any  rule  requiring  its  employees  to  wear 
rubber  gloves.  Respondent  had  no  notice  that  there 
was  a  rule  of  that  land.  If  at  any  time  it  had  a  rule 
requiring  the  use  of  rubber  gloves,  it  was  habitually 
violated  by  all  employees.  Francis  v.  Railroad,  127 
Mo.  659.  (6)  The  instruction  on  the  measure  of  dam- 
ages was  correct  both  in  form  and  substance.  If  the 
appellant  thought  the  instruction  was  too  general  and 
left  the  jury  too  much  latitude,  it  should  have  asked 
more  specific  instructions.  Having  failed  to  do  so,  it 
cannot  now  complain.  Browning  v.  Railroad,  124  Mo. 
71;  Geismann  v.  Elec.  Co.,  173  Mo.  679;  Wheeler  v. 
Bowles,  163  Mo.  398;  Waddell  v.  Railroad,  213  Mo.  18; 
Stoetler  v.  Railroad,  200  Mo.  140 ;  Norris  v.  Railroad, 
239  Mo.  717;  Robertson  v.  Railroad,  152  Mo.  393;  Wahl 
V.  Transit  Co.,  203  Mo.  276;  Bank  v.  Ragland,  171  Mo. 
186;  Duffy  V.  Transit  Co.,  104  Mo.  App.  235;  Smelting 
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Co.  V.  Parry,  166  Fed.  407;  Moore  v.  RaUroad,  226 
Mo.  689;  Railroad  v.  Maloney,  136  Fed.  171;  38  Cyc. 
1693.  (7)  The  claim  again  put  forward  by  appellant 
in  this  court  that  the  verdict  remains  excessive,  not- 
withstanding it  was  cut  down  $4500  by  the  trial  court, 
and  judgment  entered  for  $18,000,  is  without  merit. 
Rodney  v.  Railroad,  127  Mo.  676;  Dyke  v.  Railroad,  45 
N.  Y.  113;  Guffy  Co.  v.  Shelton,  69  S.  W.  (Tex.)  653; 
Smith  V.  Whittier,  95  Cal.  279;  Harold  v.  Railroad,  24 
Hun,  184;  Railroad  v.  Kelly,  80  S.  W.  (Tex.)  1073; 
Moore  v.  Railroad,  226  Mo.  689. 

WOODSON,  J.— The  plaintiff  brought  this  suit  in 
the  circuit  court  of  the  city  of  St.  Louis  against  the  de- 
fendant to  recover  the  sum  of  $35,000  damages  for  per- 
sonal injuries  sustained  by  him  through  the  alleged 
negligence  of  the  company. 

A  trial  was  had  before  the  court  and  a  jury,  which 
resulted  in  a  verdict  for  the  plaintiff  for  $22,500.  In 
proper  time  a  motion  for  a  new  trial  was  filed,  and 
among  other  reasons  assigned  therefor  was  that  the 
verdict  was  excessive.  After  due  consideration  the* 
court  announced  that  if  the  plaintiff  would  remit  $4500 
of  the  verdict  the  motion  would  be  overruled.  In  re- 
sponse to  that  announcement  counsel  for  plaintiff  en- 
tered a  remittitur  of  $4500,  and  thereupon  the  court 
overruled  the  motion  for  a  new  trial,  and  entered  judg- 
ment for  the  plaintiff  for  $18,000.  In  proper  time  and 
in  due  form  defendant  appealed  the  cause  to  this  court. 

There  being  no  question  raised  as  to  the  sufficiency 
of  the  pleadings,  they  will  be  put  aside  with  the  remark 
that  they  were  sufficient  to  present  the  questions  in- 
volved in  this  appeal. 

The  plaintiff's  evidence  tended  to  show  that  the 
city  of  St.  Louis  owned  a  line  of  poles  erected  along 
the  north  side  of  Loughborough  avenue  extending  west- 
ward from  Colorado  street.  The  primary  purpose  of 
these  poles  were  to  support  wires  serving  the  fire  de- 
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partment  and  telephone  system  of  the  city;  but  prior 
to  the  date  of  the  alleged  injury  the  city  properly  au- 
thorized the  Bell  Telephone  Company,  the  defendant, 
the  Union  Electric  Light  &  Power  Company,  and  the 
Kinloch  Telephone  Company  to  construct  and  maintain 
cross-arms  on  said  poles  and  to  string  and  maintain 
their  respective  wires  thereon.    The  wires  of  the  city 
were  the  top  ones,  then  came  those  of  the  Bell  Tele- 
phone Company,  then  those  of  the  Union,  and  lastly 
those  of  the  Kinloch.    Those  of  the  former  were  strung 
on  the  south  side  and  those  of  the  latter  were  on  the 
north  side  thereof. 

The  record  does  not  definitely  show  how  many 
wires  all  told  were  strung  upon  these  poles,  but  they 
are  referred  to  in  various  places  as  a  large  number, 
and  in  one  place  counsel  for  def enda;nt  state  facts  which 
show  that  there  were  at  least  twenty-four  of  them 
and  also  a  large  telephone  cable. 

The  Union  Company's  wires  were  used  for  light- 
ing purposes  and  carried  about  2300  volts,  and  those 
of  the  Bell  and  Kinloch  companies  were  for  telephone 
purposes  and  each  carried  about  fifty  volts.  Those  of 
the  city,  as  previously  stated,  were  strung  above  and 
are  of  no  consequence  in  this  case. 

On  and  for  years  prior  to  the  date  of  the  injury 
complained  of,  said  poles  and  wires  had  been  in  con- 
stant use  by  the  respective  parties  for  the  purposes 
mentioned. 

All  of  the  poles  had  the  ordinary  iron  step  or  hand- 
holds (iron  spikes)  driven  into  them  from  opposite 
sides,  some  two  and  a-half  feet  apart,  extending  up- 
ward; that  these  steps  or  handholds  were  to  enabel 
persons  to  ascend  and  descend  the  poles  whenever  the 
necessity  of  the  business  required. 

The  agents,  servants  and  employees  of  the  city  and 
those  of  the  three  companies  named,  had  equal  rights 
to  use  the  poles  for  the  purposes  mentioned.  On  or 
about  February  15,  1907,  the  defendant  applied  to  the 

Digitized  by  N^jOOQIC 


56         SUPREME  COURT  OF  MISSOURI, 

mil  V.  Union  B.  U  &  P.  Co. 

city  for  permission  to  remove  old  and  unsuitable  poles 
along  the  line  mentioned,  and  to  substitute  new  ones  in 
lieu  thereof. 

In  compliance  with  that  application  the  city  issued 
the  following  permits  (formal  parts  omitted) : 

No.  1. 

Gentlemen: 

In  reply  to  your  favor  of  the  15th  Inst,  permission  is 
hereby  granted  to  replace  city's  poles  with  forty-foot  poles  lo- 
cated on  the  north  side  of  Loughborough  avenue,  first  pole  west 
of  Michigan  avenue  to  the  first  yole  west  of  Virginia  avenue, 
and  the  first  pole  east  and  the  first  six  poles  west  of  Idaho 
avenue,  under  the  following  conditions: 

Space  to  be  reserved  for  use  of  city's  wires. 

Same  space  to  be  reserved  for  wire-using  companies  other 
than  the  city  that  are  now  occupying  space  on  said  poles. 

The  old  poles  to  be  taken  down  and  hauled  to  city  pole 
yards,  Kingshighway  and  Eager  road,  free  of  expense  to. the 
city. 

No.  2. 
Gentlemen: 

In  reply  to  your  favor  of  the  15th  inst,  permission  is 
hereby  granted  to  replace  city's  poles  with  forty-foot  poles 
located  on  the  north  side  of  Loughborough  avenue,  first  pole 
east  and  first  six  poles  west  of  Idaho  avenue,  under  the  follow- 
ing conditions: 

Same  space  to  be  reserved  for  use  of  city's  wires. 

Same  space  to  be  reserved  for  wire-using  companies  other 
than  the  city  that  are  now  occupying  space  on  eald  poles. 

The  old  poles  to  be  taken  down  and  hauled  to  city's  pole 
yard,  Kingshighway  and  Eager  road,  free  of  expense  to  the 
city. 

Permission  has  been  granted  to  the  Bell  Telephone  Com- 
pany to  replace  the  first  pole  west  of  Michigan  avenue  and 
the  first  pole  west  of  Virginia  avenue  on  the  north  side  of 
Loughborough  avenue. 

In  pursuance  to  the  authority  granted  by  said  per- 
mits the  defendants  had  from  time  to  time  removed 
old  and  unsuitable  poles  along  the  street  mentioned, 
and  had  erected  new  ones  in  lieu  thereof;  all  parties 
retaining  the  same  space  upon  the  new  ones  that  they 
occupied  upon  the  old,  as  well  as  the  same  rights  to 
use  them  as  they  did  the  old  ones.     During  the  re- 
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moval  of  the  old  poles  and  the  installation  of  the  new, 
the  business  or  service  of  all  of  said  parties  was  con- 
tinued, as  though  no  change  had  been  going  on,  save 
and  except  the  incidental  interferences  thereto  neces- 
sitated by  the  substitution.  The  new  poles,  as  the  old, 
were  used  by  the  agents,  servants  and  employees  of 
all  of  said  parties  in  constructing,  inspecting  and  re- 
pairing their  respective  systems  of  wires. 

A  short  time  prior  to  July  12,  1907,  the  date  when 
plaintiff  was  injured,  the  defendant  removed  one  of 
the  old  poles,  which  was  located  at  a  point  about  two 
hundred  feet  west  of  Colorado  street,  on  said  Lough- 
borough avenue,  and  had  erected  a  new  pole  in  its 
stead,  with  the  footsteps  or  handholds  driven  therein, 
but  none  of  the  wires  of  any  of  the  parties  had  at  that 
tune  been  attached  to  the  pole.  In  fact,  if  I  correctly 
understand  the  record,  the  cross-arms  upon  which  the 
wires  are  strung,  had  not  been  installed ;  at  any  rate, 
none  of  the  wires  had  been  attached  to  that  pole,  either 
directly  or  indirectly ;  yet  it  had  been  erected  with  the 
handholds  in  place,  and  extended  upward  among  the 
wires  of  the  city  and  those  of  the  various  companies 
mentioned. 

In  the  night  of  July  11, 1907,  there  was  a  wind  and 
rain  storm  in  the  city  of  St.  Louis ;  the  velocity  of  the 
wind  being  about  thirty  miles  an  hour  and  the  rainfall 
was  about  seven-tenths  of  one  inch.  Not  an  unusual 
storm.  In  fact,  the  United  States  Signal  Service  rec- 
ords introduced  in  evidence  showed  that  some  ten  or 
twelve  days  prior  thereto  the  wind  traveled  at  the  rate 
of  about  fifty  miles  an  hour,  and  that  the  rainfall  was 
about  one  and  one-tenth  of  an  inch  in  depth.  On  the 
12th  of  July,  1907,  the  plaintiff,  an  employee  of  the 
Kinloch  Company,  in  the  capacity  of  a  *' trouble"  man, 
that  is,  one  who  is  so  well  skilled  in  his  business  that 
he  is  selected  as  one  of  the  force  of  several  to  investi- 
gate and  find  any  and  all  defects  and  troubles  that 
exist  along  the  lines  of  the  company  which  interfere 
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with  or  destroy  the  service  of  the  company  and  to 
repair  the  same  when  discovered,  was  sent  out  to  find 
the  trouble  with  the  company's  service  on  Loughbor- 
ough avenue  west  of  Colorado  street.  After  resorting 
to  the  proper  tests  he  located  the  trouble  at  the  new 
pole  previously  mentioned ;  and  after  so  doing  he  ex- 
amined the  cable-box  erected  by  the  Kinloch  Company 
a  few  blocks  from  the  point  of  trouble,  by  which  he 
discovered  the  character  of  the  trouble,  that  is,  that 
it  was  a  slight,  and  not  a  heavy  or  dangerous,  cur- 
rent of  electricity  that  was  passing  from  some  other 
wire  to  the  one  he  was  directed  to  investigate.  (By 
the  way,  the  cable-box  mentioned,  or  *  terminal  junc- 
tion" as  some  of  the  witnesses  term  it,  is  so  constructed 
that  whenever  a  heavy  or  dangerous  current  passes 
over  the  wires  of  the  Kinloch  Company,  the  fuses 
thereof  are  instantly  burned  or  blown  out,  immediately 
indicating  the  presence  of  a  dangerous  current)  Hav- 
ing thus  ascertained  that  no  deadly  current  was  pass- 
ing over  the  wires  he  was  investigating,  plaintiff  pro- 
ceeded along  the  line  of  wires  in  search  of  the  trouble, 
and  upon  coming  to  the  new  pole  mentioned  he  dis- 
covered the  trouble.  It  consisted  of  an  entanglement 
of  one  of  the  wires  of  the  Kinloch  Company  with  one 
of  those  of  the  Bell  Company,  at  a  point  some  eight  or 
ten  inches  from  said  new  pole. 

In  order  to  correct  the  trouble,  the  plaintiff 
ascended  the  pole  in  the  usual  manner,  and  while  en- 
gaged in  disentangling  the  wires  he  received  the  in- 
juries complained  of. 

The  manner  of  the  injury  is  best  told  in* plain- 
tiff's own  language,  which  is  substantially  as  follows: 

*'Q.  When  you  went  down  on  that  line,  tell  the 
jury  what  you  did  first!  A.  I  went  to  the  cable-box 
first. 

**Q.  Tell  the  jury  what  you  did  and  what  this  is? 
A.  That  is  the  terminal  of  the  cable  and  the  wires 
were  distributed  from  that  terminal  out  to  the  line 
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wires — aerial  wires — and  then  they  run  to  the  tele- 
phones, and  I  go  to  that  cable  head— we  have  fuses, 
both  carbon  and  metal  fuses,  and  I  go  over  and  see  that 
the  line  is  not  grounded  or  that  the  fuses  are  not 
open — been  opened  by  heavy  current  or  a  high  voltage 
passing  through  thajt  wire.  I  went  to  that  box  and 
found  both  fuses  in  good  condition  and  no  grounding 
of  the  carbon  fuses,  and  I  started  to  trace  that  line. 
From  that  head  I  got  the  cable  path.  The  pairs  are 
numbered;  I  get  them  from  the  wire  chief  for  that 
line,  circuit  4,  and  I  trace  those  wires  over  that  lead 
until  I  come  to  Colorado  and  Loughborough,  and  then 
as  I  was  looking  up,  I  took  in  the  whole  situation  and 
saw  the  wires  there  and  everything  looked  all  right 
to  me,  except  the  wire  I  was  working  on,  which  was 
what  we  call  'crossed  up'  with  a  Bell  circuit  also,  and 
I  climbed  that  pole  and  got  in  position  on  the  pole 
standing  on  the  steps  with  one  foot  and  felt  around 
with  the  knee  and  the  other  one,  and  as  I  reached  for 
the  wire  with  my  hand  I  reached  for  the  step  on  the 
other  side  to  keep  my  balance — the  wires  were  out  to 
the  north  side  of  the  pole — and  I  reached  for  the  south 
side,  and  at  that  time  I  received  a  shock,  made  me  un- 
conscious and  I  don't  know — I  didn't  come  to  until  I 
was  in  the  patrol  wagon  being  hauled  away  from  the 
spot 

''Q.  Did  you  touch  any  other  wire  or  what  wires 
did  you  touch  when  you  were  on  that  pole!  A.  I 
touched  the  Kinloch  wires. 

**Q.  Did  you  touch  any  other  wire!  A.  No, 
sir. 

* '  Q.  When  you  first  approached  the  pole, what  did 
you  do  when  you  first  came  up  there  at  that  point! 
A.  I  was  looking  up  toward  the  wires  and  found  my 
trouble  there  and  found  that  the  Kinloch  wires  were 
crossed  with  the  wires  but  they  looked  all  right.  I 
didn't  notice  anything  wrong — anything  particularly 
wrong. 
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**Q.  Did  you  see  anything  of  any  wire  on  any 
step!  A.  No,  sir,  I  didn't  notice  anything  of  that 
kind. 

**Q.  How  high  in  the  air  were  those  wires  of  your 
company!    A.    I  should  say  twenty  or  twenty-five  feet 

**Q.  Does  that  affect  the  w^y  you  answer  as  to 
how  those  wires  were  strung  between  these  poles!  A. 
No,  the  Kinloch  was  the  bottom  and  the  light  wire  was 
the  next. 

**Q.  How  much  higher  is  one  gain  than  another! 
What  is  the  distance  between  them!  A.  Fourteen  to 
sixteen  inches. 

*'Q.  How  much  higher  were  the  light  wires  than 
the  Kinloch  wires  of  this  line  between  these  two  poles! 
A.    Fourteen  or  sixteen  inches  apart  at  the  bottom. 

*'Q.  In  answer  to  Mr.  Drabelle  you  said  the  Kin- 
loch wire  was  about  ten  inches  north  of  the  new  pole 
you  were  on.  Where  was  the  trouble  you  were  talking 
about!    A.    Right  at  the  pole  I  was  on. 

**Q.  In  running  that  line  leading  up  to  the  pole 
where  you  found  the  trouble,  did  you  notice  whether 
any  of  these  particular  wires  were  insulated  or  not! 
Could  you  tell!    A.    Yes,  sir. 

*'Q.  Did  they  look  like  they  were  insulated!  A. 
Yes,  sir. 

'*Q.  Did  you  touch  any  wire  while  you  were  on 
that  new  pole  except  the  Kinloch  wire  you  were  talk- 
ing about!    A.    No,  sir. 

**Q.  Mr.  Drabelle  was  asking  you  about  looking 
at  this  wire  on  that  new  pole,*and  you  said  something 
about  being  twenty-five  feet  away.  Tell  the  jury  what 
you  mean  by  that!  A.  When  I  was  tracing  out  the 
circuits  before  I  got  to  the  seat  of  trouble,  I  was  look- 
ing up  all  the  time,  and  when  I  got  there  I  was  looking 
up,  when  I  saw  my  wires  in  trouble  and  I  saw  the 
whole  general — all  the  wires  in  general,  above  my  head 
from  the  ground,  and  I  immediately  climbed  the  pole 


Digitized  by 


Google 


VOL.  260,  APRIL  TERM,  1914.  61 

mil  V.  Union  E.  L.  &  P.  Co. 

and  got  in  position  to  clear  my  trouble  and  took  hold 
of  this  step  and  received  my  shock. 

**Q.  In  looking  at  that  to  see  what  was  np  there, 
did  yon  notice  whether  any  of  the  wires  were  touching 
these  spikes?  A.  No,  sir,  they  didn't  appear  to  be. 
They  looked  all  righf 

The  first  person  who  appeared  at  the  scene  of  the 
accident  after  its  occurrence  was  Wilkerson  Sneed, 
who  testified  in  behalf  of  plaintiff,  that  he  went  up- 
on the  pole  in  question  and  took  respondent  down  to 
the  ground  after  his  injuries.  There  was  a  large  ca- 
ble in  the  line  which  was  strung  a  short  distance  be- 
low all  iiie  other  wires  and  ran  along  on  the  south  side 
of  the  new  pole.  When  respondent  was  injured  the 
upper  part  of  his  body  fell  over  and  upon  this  cable. 
His  feet  and  spurs  clung. to  the  pole,  and  left  him 
suspended  in  the  air.  Mr.  Sneed  said  he  did  not  see, 
at  the  time,  the  contact  of  the  appellant's  light  wire 
with  the  step  on  the  pole,  but  that  shortly  afterwards 
he  noticed  the  contact  of  the  wire  with  the  step.  He 
testified  as  follows : 

'*Q.  State  whether  or  not  you  noticed  anything 
about  any  wire  being  hooked  up  on  that  pole  or  not! 
A.  Not  right  at  that  time,  no,  sir. 

*'Q.  Did  you  that  afternoon  at  any  time!  A. 
Yes.'' 

There  were  three  or  four  other  witnesses  intro- 
duced who  appeared  upon  the  scene  shortly  after  the 
accident;  two  of  whom  testified  that  they  never  no- 
ticed that  the  defendant's  wire  was  hooked  on  to  the 
foot  or  handhold  of  the  pole,  and  the  others  testified 
that  they  did  observe  that  fact.  One  or  two  of  them 
also  testified  that  they  noticed  a  black  or  charred  spot 
on  the  pole  where  the  defendant's  wire  came  in  con- 
tact with  it,  at  or  near  the  handhold. 

Some  of  these  witnesses  also  testified  that  they 
noticed  that  there  was  a  sag  in  the  defendant's  wires 
near  said  pole. 
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The  plaintiff  charged  in  the  petition,  and  his  tes- 
timony tended  to  prove,  that  it  was  the  universal  cus- 
tom among  the  employees  of  all  of  the  companies  using 
the  polos  to  go  upon,  ascend  and  descend  any  and  all 
of  them  for  the  purpose  of  adjusting  any  trouble  that 
might  be  reached  therefrom,  whether  such  pole  was  a 
new  one  or  an  old  one,  or  whether  it  had  cross-arms 
on  it  or  not. 

S.  W.  Way,  the  electrician  and  general  superin- 
tendent of  the  defendant,  and  John  G.  Regan,  the  in- 
spector of  the  city  lighting  department  of  the  city  of 
St  Louis,  and  T.  J.  Keller,  an  employee  of  the  Kin- 
loch  company,  testified  regarding  said  custom  Substan- 
tially the  same  as  did  the  plaintiff. 

At  the  time  the  plaintiff  was  injured  he  Was  wear- 
ing a  pair  of  leather  gloves,  for  the  purpose  of  pro- 
tecting his  hands  from  the  ordinary  injuries  when  com- 
ing in  contact  with  wires  or  other  physical  substances 
in  the  performance  of  his  duties,  and  not  from  electri- 
cal currents.  There  was  no  rule  of  the  Kinloch  Com- 
pany or  any  custom  among  the  employees  thereof  re- 
quiring them  to  wear  rubber  gloves  while  performing 
the  duties  in  which  the  plaintiff  was  engaged.  While 
defendant  introduced  some  evidence  to  the  contrary, 
yet  practically  all  of  it  was  confirmatory  of  that  of  the 
plaintiff. 

The  plaintiff  sustained  severe  and  permanent  in- 
juries and  suffered  intense  physical  pain  and  mental  an- 
guish; practically  both  hands  were  burned  off,  neces- 
sitating the  amputation  of  nearly  all  of  his  fingers 
and  thumbs,  and  all  that  remains  thereof  are  but  with- 
ered, gnarled  and  useless  stumps;  he  received  many 
other  severe  burns  about  hia  person ;  and  was  perma- 
nently disabled  from  performing  the  duties  of  his  call- 
ing, and  has  been  almost  incapacitated  from  doing  any 
kind  of  manual  labor,  not  capable  of  earning  more 
than  one-third  of  what  he  was  earning  prior  to  his  in- 
jury, which  was  about  three  dollars  a  day.     At  the 
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time  of  the  injury  the  plaintiff  was  thirty  years  of  age, 
and  according  to  mortuary  tables  introduced  in  evi- 
dence his  expectancy  of  life  was  some  thirty-five  years. 

At  the  close  of  the  plaintiff's  evidence  the  de- 
fendant asked  an  instruction  in  the  nature  of  a  de- 
murrer thereto,  which  was  by  the  court  overruled,  and 
the  latter  duly  excepted. 

Thereupon  the  defendant  introduced  its  evidence ; 
but  after  a  careful  consideration  of  the  same  we  find 
that  there  is  but  little  conflict  between  it  and  that  in- 
troduced for  the  plaintiff,  aside  from  that  regarding 
the  custom  of  the  employees  of  the  various  companies 
using  the  old  and  new  poles  in  making  repairs  and  cor- 
recting troubles  along  the  line  of  poles  and  wires,  such 
as  are  mentioned  in  the  evidence  and  regarding  the 
rule  and  custom  among  the  employees  of  the-  Kinloch 
Company  to  use  rubber  gloves  while  performing  such 
services  as  those  in  which  the  plaintiff  was  engaged  at 
the  time  he  was  injured. 

So  slight  was  the  conflict,  counsel  for  defendant 
have  not  deemed  it  necessary  to  call  attention  to  it  in 
their  statement  of  the  case,  but  have  relied  almost 
solely  upon  the  testimony  of  the  witnesses  for  the  plain- 
tiff, as  the  basis  of  their  statement 

Whatever  additional  evidence  it  may  be  necessary 
to  consider  in  the  discussion  of  the  legal  propositions 
involved  will  be  noticed  in  connection  therewith. 

At  the  close  of  the  introduction  of  all  of  the  evi- 
dence, the  defendant  asked  the  court  to  give  a  per- 
emptory instruction  requiring  the  jury  to  find  for  it, 
which  request  was  by  the  court  refused,  and  defendant 
duly  excepted. 

Thereupon  the  plaintiff  requested,  and  the  court 
over  the  objections  and  exceptions  of  defendant,  gave 
him  the  following  instructions : 

**1.  If  you  find  from  the  evidence  that  the  city  of 
St.  Louis  was,  on  the  12th  day  of  June,  1907,  and  for 
several  years  prior  thereto  had  been,  the  owner  of 
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the  line  of  poles  mentioned  in  the  evidence,  and  that 
during  said  years  the  said  city  of  St.  Louis,  the  defend- 
ant company  and  the  Kinloch  Company,  and  other  wire- 
using  companies,  had  strung  and  were  maintaining 
wires  in  said  lines  of  poles  by  and  with  the  consent  of 
the  said  city  of  St.  Louis,  and  had,  during  said  period, 
the  use  of  said  line  of  poles,  and  that  during  said  time 
it  had  been  and  still  was  on  the  12th  day  of  June,  1907, 
the  habit  and  custom  of  the  employees  of  all  said  com- 
panies so  having  wires  on  said  line  and  so  using  same, 
to  go  upon  any  and  all  the  poles  in  the  said  line  at 
any  and  all  times,  whenever  necessary  for  the  purpose 
of  untangling  and  keeping  their  said  wires  in  repair 
and  in  proper  and  safe  condition ;  and, 

**If  you  further  find  from  the  evidence  that  the 
defendant  at  all  said  times  knew  of  such  use  being 
made  of  said  wire  and  poles  by  the  said  companies 
and  their  said  employees ;  and, 

'*If  you  further  find  from  the  evidence  that  said 
city  of  St.  Louis  issued  the  several  permits  read  in 
evidence,  and  that  the  defendant  company,  acting  un- 
der permits  issued  to  it  by  the  said  city  of  St  Louis,  set 
up  in  said  line,  and  as  a  part  thereof,  some  new  poles 
to  take  the  place  of  some  of  the  'old  poles  in  said  line, 
and  that  one  of  the  said  new  poles  so  erected  by  the 
said  defendant  company,  was  set  at  a  point  in  said 
line  on  the  north  side  of  Loughborough  avenue,  at  a 
point  about  two  hundred  feet  west  of  Colorado  avenue 
in  said  city  of  St.  Louis,  and  that  said  new  pole  was 
equipped  with  two  rows  of  iron  steps  or  spikes  for  use 
as  handholds  and  steps  by  its  own  employees,  and  the 
employees  of  the  other  companies  having  wires  on  said 
line,  in  climbing  said  poles,  and  that  in  erecting  said 
pole,  defendant  put  the  top  of  the  same  among  and 
between  the  wires  in  said  line;  and, 

*'If  you  further  find  from  the  evidence,  that  the 
wires  of  the  defendant  company  in  said  line  carried  and 
were  charged  with  a  powerful  current  of  electricity  of 
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high  voltage,  and  by  reason  of  being  so  charged  said 
wires  were  at  all  said  times  and  continued  to  be  on  the 
said  12th  day  of  June,  1907,  dangerous  to  life  and 
limb,  and  were  so  known  to  be  by  the  defendant  at  all 
said  times ;  and, 

'*If  you  further  find  from  the  evidence  that  the 
defendant  carelessly  and  negligently  failed  to  put  cross- 
arms  on  said  new  pole  to  support  its  said  wires,  or  to 
otherwise  fasten  or  secure  said  wires,  and  that  de- 
fendant carelessly  and  negligently  suffered  and  per- 
mitted its  said  wires  or  one  of  them  to  become  slack 
and  loose  and  to  sag,  and  to  come,  and  to  be,  and  to 
remain  in  contact  with  one  of  the  said  iron  steps  or 
haadholds  in  said  pole ;  and 

*^If  you  further  find  from  the  evidence  that  the 
said  wire  so  in  contact  with  the  said  iron  step  was  at 
all  said  times  charged  with  and  carried  a  powerful 
electric  current  of  high  voltage ;  and 

**If  you  further  find  from  the  evidence  that  the 
insulation  on  said  wire  was  inadequate  and  insuflBcient 
to  prevent  the  said  electric  current  of  high  voltage 
from  escaping  from  defendant's  said  wire  to  the  said 
iron  step  or  handhold,  and  that  said  current  was  by 
reason  of  such  inadequate  and  insuflScient  insulation 
escaping  and  being  communicated  from  said  wire  to 
said  iron  step,  and  causing  said  iron  step  to  be  charged 
with  electricity  from  defendant's  wire;  and, 

**If  you  further  find  from  the  evidence  that  by 
reason  of  the  aforesaid  conditions  of  the  said  pole, 
iron  step  and  wire,  the  same  were  on  the  said  12th 
day  of  June,  1907,  not  reasonably  safe  but  were  dan- 
gerous for  the  employees  of  said  wire-using  compa- 
nies, who  might  have  occasion  to  gp  upon  the  said  new 
pole  in  the  discharge  of  their  duties  as  such  employees, 
and  that  the  said  defendant  company  at  said  time  knew, 
or  by  the  exercise  of  reasonable  care  would  have  known 
of  such  unsafe  and  dangerous  conditions ;  and 
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*^If  you  further  find  from  the  evidence  that  on  the 
said  12th  day  of  June,  1907,  the  plaintiff  was  in  the 
employ  of  the  said  Kinloch  Telephone  Company,  and 
was  required  by  said  company  on  said  date  to  go  along 
the  said  line  of  poles  to  repair,  straighten  out,  and 
untangle  the  wires  of  the  said  Kinloch  Telephone  Com- 
pany in  said  line,  and  that  the  plaintiflf  in  the  discharge 
of  his  duties  as  such  employee  did  go  along  such  line 
of  poles,  and  upon  the  said  new  pole  for  the  purpose 
of  untangling  the  wires  of  the  said  Kinloch  Telephone 
Company  in  said  line ;  and, 

^^If  you  further  find  from  the  evidence  that  the 
plaintiff,  while  upon  said  new  pole,  attempted  to 
straighten  out  and  disentangle  the  wires  of  the  said 
Kinloch  Company  in  said  line  and  was  in  the  act  of 
disentangling  the  said  wires,  and  that  while  so  doing 
plaintiff  took  hold  of  the  said  iron  step,  with  which 
defendant's  wire  was  in  contact,  for  the  purpose  of  bal- 
ancing himself  on  said  pole,  and  was  then  and  thereby 
burned  and  shocked  by  the  electric  current  from  de- 
fendant's said  wire  communicated  to  the  said  iron  step 
in  said  pole ;  and, 

^*If  your  further  find  from  the  evidence  that  the 
plaintiff  was  at  all  said  times  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  then  you  will  return  a 
verdict  for  the  plaintiff. 

*^2.  It  was  the  duty  of  the  defendant  company 
to  protect  its  wires  carrying  a  powerful  and  dangerous 
current  of  electricity  by  insulation  or  otherwise  and  to 
use  a  very  high  degree  of  care  to  keep  such  insula- 
tion or  protection  of  such  wires  in  such  condition  and 
repair  so  as  to  make  them  reasonably  safe  to  those, 
who  in  the  performance  of  their  duties,  might  Ije 
brought  in  contact  with  them.  A  failure  to  exercise 
such  care  would  constitute  negligence. 

*^By  the  term  'very  high  degree  of  care'  as  used 
in  this  instruction  is  meant  that  degree  of  care  which 
would  ordinarily  be  exercised  under  the  same  or  simi- 
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lar  circumstances  by  cautious  and  prudent  persons  en- 
gaged in  the  same  line  of  business. 

**3.  'Ordinary'  care,  as  used  in  these  instructions 
with  reference  to  the  plaintiff,  is  meant  that  degree 
of  care  which  careful  and  prudent  persons  engaged  in 
the  same  business  and  calling  as  that  of  the  plain ti If 
would  ordinarily  exercise  under  the  same  or  similar 
circun^  stances. 

"4.  If  under  the  evidence  and  instructions  of  the 
court,  you  find  in  favor  of  the  plaintiff,  you  should 
assess  his  damages  at  such  an  amount  as  you  believe, 
from  the  evidence,  will  be  a  fair  compensation  to  him 
for  the  pain  of  body  and  mind,  if  any,  which  he  has 
suffered  as  a  direct  result  of  the  injuries  in  question, 
and  for  such  permanent  injury,  if  any,  to  plaintiff's 
hands  as  you  may  find  was  directly  caused  by  the  said 
injuries,  and  for  such  loss  of  earnings,  if  any,  as  you 
may  believe  from  the  evidence  he  has  sustained  in  con- 
sequence of  his  s.aid  injuries  and  for  such  loss  or  im- 
pairment of  his  earning  power  or  capacity,  if  any,  as 
you  may  find  from  the  evidence  he  will,  in  all  reasonable 
probability,  sustain  in  the  future  in  consequence  of  his 
said  injuries,  but  the  total  damage  which  you  may  allow 
plaintiff  must  not  in  any  case  exceed  the  sum  of  thirty- 
five  thousand  dollars. '' 

The  defendant  then  asked  certain  instructions, 
which  the  court  refused,  but  modified  them  and  gave 
them  in  the  following  form: 

*'l.  Even  though  you  may  find  and  believe  from 
the  evidence  that  the  defendant  from  the  date  of  the 
erection  by  defendant  of  the  new  pole  mentioned  in 
the  evidence,  and  being  the  first  pole  west  of  Colorado 
street  on  the  north  side  of  Loughborough  avenue,  city 
of  St.  Louis,  to  the  time  of  the  injury  to  plaintiff, 
caused,  suffered  and  permitted  one  of  its  highly 
charged  wires  to  come  and  be  and  remain  in  contact 
.with  one  of  the  iron  steps  or  handholds  on  the  south 
side  of  said  pole,  yet  unless  you  find  and  believe  from 
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the  evidence  that  said  iron  step  or  handhold  was  caused 
to  be  charged  with  electricity  because  insulation  on 
said  wire  in  contact  with  it  had  been  by  long  use,  neg- 
lect and  by  force  of  the  wind  and  the  weather,  per- 
mitted by  the  defendant  to  become  decayed,  worn  and 
disintegrated,  your  verdict  must  be  for  the  defendant. 

**2.  It  was  the  duty  of  the  plaintiflF  to  himself 
exercise  ordinary  care  for  his  own  safety,  and  if  you 
believe  and  find  from  the  evidence  adduced  before  you 
in  this  cause,  that  he  was  an  experienced  telephone 
lineman  and  that  because  of  his  age,  experience,  and 
employment  he  knew  or  should  have  known  of  the  dan- 
ger of  placing  his  hand  on  the  iron  step  or  handhold 
of  the  new  pole  mentioned  in  the  evidence  on  which 
was  lying,  or  in  contact  with  which  was,  one  of  defend- 
ant's highly  charged  wires,  if  you  find  and  believe  from 
the  evidence  that  one  of  the  defendant's  said  wires 
was  so  lying  on  or  in  contact  with  said  step  or  hand- 
hold from  the  date  of  the  erection  of  said  pole  to  the 
time  of  the  injury  to  plaintiff,  and  that  said  step  was 
charged  with  electricity  because  the  insulation  on  said 
wire  had  been  by  long  use,  neglect  and  by  force  of 
the  wind  and  the  weather  permitted  by  defendant  to 
become  decayed,  worn  and  disintegrated,  and  at  the 
same  time  take  hold  with  his  other  hand  of  a  wire  or 
wires  of  the  Kinloch  Telephone  Company,  and  if  you 
further  believe  and  find  from  the  evidence  that  the 
plaintiff  saw,  or  could  by  the  exercise  of  ordinary  care 
have  seen  the  said  wire  in  contact  with  said  step,  then 
your  verdict  must  be  for  the  defendant 

'*3.  If  you  believe  from  the  evidence  that  the 
plaintiff  and  the  defendant  were  both  guilty  of  negli- 
gence, which  directly  contributed  to  plaintiff's  injury, 
then  your  verdict  must  be  for  the  defendant. 

**4.  The  defendant  at  the  time  of  the  accident  to 
plaintiff  had  the  right  to  string  and  maintain  in  the 
city  of  St.  Louis  and  at  the  place  of  said  accident  wires 
carrying  high  tension  current  of  electricity,  and  the 
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mere  maintenance  of  such  wires  carrying  such  current 
was  not  negligence. 

**5.  If  you  believe  under  the  evidence  that  the 
electric  current  on  defendant's  wire  escaped  to  the  iron 
step  mentioned  in  the  testimony,  not  because  the  insu- 
lation or  covering  on  said  wire  had  been  permitted  by 
defendant  to  become  decayed,  worn  and  disintegrated, 
but  because  the  same  was  wet  or  damp,  then  your  ver- 
dict must  be  for  the  defendant.''  ' 

To  which  action  of  the  court  in  so  modifying  the 
instructions  requested  to  be  given  by  the  defendant 
and  in  giving  said  instructions  as  so  modified,  the  de- 
fendant, by  counsel,  then  and  there  duly  excepted. 

The  court,  of  its  own  motion,  also  gave  to  the  jury 
the  following  instructions  on  behalf  of  the  defendant. 

**6.  The  burden  of  proof  is  on  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  the  facts 
necessary  to  a  verdict  in  his  favor  under  these  instruc- 
tions, except  upon  the  issue  concerning  the  exercise  of 
ordinary  care  by  the  plaintiff.  As  to  that  issue  the 
burden  of  proof  is  on  defendant  to  show  the  want  of 
such  ordinary  care  on  the  plaintiff's  part. 

**7.  By  the  terms  *  burden  of  proof  and  'prepond- 
erance of  the  evidence,'  the  court  intends  no  reference 
to  the  number  of  witnesses  testifying  concerning  any 
fact,  or  upon  any  issue  in  the  case,  but  simply  uses 
those  terms  by  way  of  briefly  expressing  the  rule  of 
law,  which  is,  that  unless  the  evidence  (as  to  such 
issue)  appears  in  your  judgment  to  preponderate,  in 
respect  to  its  credibility,  in  favor  of  the  party  to  this 
action  on  whom  the  burden  of  proof  (as  to  such  issue) 
rests,  then  you  should  find  against  such  party  on  said 
issue. 

**8.    Nine  of  your  number  have  the  power  to  find 
and  return  a  verdict,  and  if  less  than  the  whole  of  your 
number,  but  as  many  as  nine,  agree  upon  a  verdict,  the 
same  should  be  returned  as  the  verdict  of  the  jury,  in. 
which  event,  all  the  jurors  who  concurred  in  such  ver- 
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diet  shall  sign  the  same ;  if,  however,  all  of  the  jurors 
concur  in  a  verdict,  your  foreman  alone  may  sign  if 

To  which  action  of  the  court  in  giving  the  afore- 
said instructions  of  its  own  motion,  tiie  defendant,  by 
counsel,  then  and  there  duly  excepted. 

Such  of  defendant's  refused  instructions  as  may 
be  necessary  to  consider,  in  order  to  reach  a  proper 
conclusion  in  the  case,  will  be  noted  later. 

I.  It  is  first  insisted  by  counsel  for  the  appellant 
that  the  trial  court  erred  in  not  sustaining  the  de- 
murrer to  the  respondent's  evidence,  asked  by  it;  also 
that  it  erred  in  not  giving,  at  the  close  of  the  introduc- 
tion of  all  the  evidence  in  the  case,  the  appellant's  per- 
emptory instruction  telling  the  jury  to  find  for  it. 

The  grounds  of  that  insistence  are  thus  stated  by 
counsel  for  appellant : 

''(a)  The  new  pole  on  which  plaintiff  met  with 
his  accident  was  erected  pursuant  to  an  application  to 
the  Board  of  Public  Improvements  under  date  of  Feb- 
ruary 15,  1907.  The  petition  alleges  that  the  permit 
granted  on  this  application  contained  the  *  express  con- 
dition' that  the  Eanloch  Company,  and  its  employees, 
should  enjoy  the  same  rights  as  to  said  pole  that  they 
theretofore  had  in  the  line  of  old  poles,  and  that  defend- 
ant accepted  this  express  condition.  It  is  on  this  aver- 
ment that  plaintiff  justified  his  presence  on  the  pole 
when  he  was  hurt. 

'^  There  is  absolutely  no  evidence  to  support  the 
averment.  The  only  condition  annexed  to  the  permit 
was  *same  space  to  be  reserved  for  wire-using  compa- 
nies, other  than  the  city,  that  are  now  occupying  space 
on  said  poles.'  At  the  time  of  the  accident  the  line  had 
not  yet  been  transferred  to  the  new  poles,  and  the  par- 
ticular pole  in  question  was  barren  of  cross-arms  or 
wires  of  any  description. 

*^(b)  Plaintiff  in  his  petition  relies  on  specific 
allegations  of  negli^i  nee.    He  charges  that  the  insula- 
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tion  on  defendant's  wire  had  become  decayed,  worn . 
and  disintegrated,  and  that  in  this  condition  the  'de- 
fendant carelessly  and  negligently  caused  and  suffered 
and  permitted  the  said  highly  charged  and  dangerous 
wire  and  the  said  insulation  thereon  to  be  and  remain 
in  the  condition,  situation  and  under  the  circumstances 
aforesaid,  from  the  date  of  the  erection  of  said  pole 
until  the  said  12th  day  of  June,  1907,'  etc.  There  is 
not  one  word  of  proof  to  sustain  this  allegation.  Not 
a  witness  testified  to  such  condition,  or  that  the  condi- 
tion charged  existed  for  the  length  of  a  minute  before 
plaintiff  mounted  the  pole. 

**(c)  The  evidence  showed  aflBrmatively  that 
plaintiff's  injuries  were  the  direct  result  of  his  own 
carelessness.  He  was  an  experienced  lineman,  en- 
gaged, because  of  his  skill  in  this  dangerous  work,  in 
clearing  'trouble'  among  wires;  he  knew  that  every 
wire,  whether  used  for  light  or  power,  telephone  or 
telegraph  purposes,  was  to  be  looked  upon  as  danger- 
ous ;  because,  though  ordinarily  carrying  a  low  voltage, 
it  might  at  some  distant  point  be  crossed  with  a  wire 
of  high  voltage ;  he  knew  also  the  danger  of  coming  in 
contact  with  a  metal  step,  itself  in  danger  of  contact 
with  a  wire,  and  especially  dangerous  on  a  damp,  wet 
day ;  yet  with  his  experience  and  his  knowledge  of  dan- 
ger he  reached  around  the  pole,  without  looking  and 
without  the  protection  of  rubber  gloves,  when  by  look- 
ing he  could  have  seen  the  danger  and  altogether 
avoided  it,  or  by  the  use  of  rubber  gloves  could  have 
neutralized  it." 

We  will  consider  those  grounds  in  the  order  stated. 

Regarding  (a) :  It  is  perfectly  apparent  that  coun- 
sel for  appellant  misconceive  the  scope  and  effect  of 
the  permits  issued  by  the  city  of  St.  Louis 
Permit  to         to  their  client,  the  Union  Electric  Com- 

Use  Electric  .v       •   •         -x  x  u        i 

Wire  Poles.      pany,  authorizmg  it  to  remove  old  poles 
and  substitute  new  ones  in  lieu  thereof. 
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These  permits,  like  all  other  permits,  must  be  read 
and  construed  in  the  light  of  the  facts  and  circum- 
stances that  existed  and  surrounded  the  parties  at  the 
time  of  their  issuance. 

At  that  time  the  city  of  St.  Louis  owned  a  line  of 
poles  extending  along  Loughborough  avenue,  upon 
which,  and  prior  thereto,  it  had  strung  wires  for  the 
use  of  its  fire  department  and  telephone  system;  and 
upon  application  made  by  the  various  companies  men- 
tioned for  permits  to  erect  poles  thereon  for  their  re- 
spective lines,  it  became  obvious  that,  if  granted,  the 
street  would  be  so  completely  filled  and  obstructed  by 
poles  and  wires  that  it  would,  for  the  purposes  for 
which  it  was  acquired,  be  practically  destroyed,  and 
at  the  same  time  would  greatly  interfere  with  the  in- 
gress and  egress  to  private  property  abutting  thereon, 
to  say  nothing  of  the  obstruction  of  light  and  air,  and 
the  interference  with  protection  against  fire,  etc.  In 
order  to  avoid  this  undesirable  condition  of  things  the 
city  conceived  the  idea  that  the  situation  might  be  in 
a  large  degree  relieved  by  permitting  all  three  of  said 
companies  to  place  cross-arms  upon  its  poles  and  string 
their  respective  wires  thereon,  and  while  thereby  in- 
creasing the  number  of  wires  upon  its  poles,  yet  at  the 
same  time  preventing  the  obstruction  of  the  street  with 
three  additional  lines  of  poles.  After  proper  negotia- 
tions and  understandings  reached,  that  method  was 
adopted,  and  the  wires  of  the  three  companies  were 
from  time  to  time  added  to  the  poles  of  the  city,  which 
at  all  times  had  footsteps  or  handholds  driven  therein, 
for  the  purpose  of  assisting  the  employees  of  the  city  in 
ascending  and  descending  the  poles  in  looking  after, 
caring  for  and  repairing  the  wires,  cross-arms  or  other 
parts  of  the  plant  above  ground. 

When  the  respective  companies  added  their  lines 
of  wire,  either  by  tacit  consent  or  express  agreement, 
their  respective  employees,  as  did  those  of  the  city,  be- 
gan to  use  said  poles  for  said  purposes;  and  whether 
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there  was  an  express  agreement  to  that  eflFect  or  not 
is  wholly  immaterial,  for  the  simple  reason  that  the 
granting  of  the  right  by  the  city  to  the  companies  to 
use  the  poles  for  the  purposes  mentioned,  would  carry 
with  it  all  reasonable  uses  thereof  which  were  neces- 
sary to  property  conduct  their  business,  which  of  course 
would  and  did  include  the  right  to  use  the  poles  in 
making  repairs  and  removing  obstructions  to  their 
wires,  etc.,  and  other  property  attached  thereto.    And 
when  the  city  granted  to  the  appellant  the  permits  pre- 
viously mentioned  to  remove  old  poles  and  substitute 
in  their  stead  new  ones  the  same  rights  and  privileges 
of  the  Kinloch  and  the  other  companies  had  to  the  old 
ones  attached  to  the  new  poles.    This  being  unquestion- 
ably true,  then  it  must  necessarily  follow  therefrom 
that  the  respondent,  an  employee  of  the  Kinloch  Com- 
pany, in  the  performance  of  his  duties  to  it,  when  he 
discovered  the  trouble  he  was  sent  out  to  locate  and 
remedy,  which  was  within  eight  or  ten  inches  of  the 
pole  mentioned,  had  the  legal  right,  independent  of  cus- 
tom, to  ascend  the  pole  and  remove  the  obstruction. 
This  is  based  upon  the  familiar  principle  of  law  which 
provides  that  when  an  express  power  or  authority  to 
do  a  particular  thing  is  granted  by  the  State  to  a  mu- 
nicipality or  by  the  latter  to  an  individual  or  corpora- 
tion, then  such  additional  power  as  is  necessary  to 
enable  the  city,  the  individual  or  corporation  to  carry 
into  effect  the  express  grant,  is  also  conferred  by  nec- 
essary implication.     [City  of  St.  Louis  v.  Bell  Tele- 
phone Co.,  96  Mo.  623.] 

We  are,  therefore,  clearly  of  the  opinion  that  this 
ground  of  the  insistence  is  not  solid,  and  should  be 
brushed  aside. 

Attending  (b) :    Under  this  paragraph  it  is  con- 
tended that  there  was  no  evidence  introduced  tending 
to  prove  the  specific  allegations  of  the 
Insulation  of        petition  regarding  the  decayed,  worn 

Electric  Wires.  ,    ,.   .    .  x  j  j-x-        %  li>      • 
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sulation  of  the  appellant's  wires,  at  the  point  in  ques- 
tion, which  were  thereby  rendered  unsafe  and  danger- 
ous to  respondent  and  all  others  who  were  rightfully 
using  the  poles. 

Without  stopping  here  to  decide  that  proposition, 
but  conceding  for  the  sake  of  the  argument  that  it  is 
true,  yet  that  would  not  avail  appellant  anything  in 
this  case,  for  the  simple  reason  that  all  the  evidence 
in  the  case,  both  that  of  appellant  and  respondent, 
shows  that  the  insulation  was  wholly  worthless  as  a 
protection  to  the  employees  of  the  various  companies ; 
and  that  of  the  former  went  so  far  as  to  show,  without 
pleading  it  as  a  defense,  that  no  insulation  manufac- 
tured was  sufficient  for  that  purpose.  The  appellant's 
superintendent  repeatedly  so  testified  without  quali- 
fication or  equivocation.  So  under  this  view  of  the 
evidence  what  cares  the  law  whether  the  insufficiency 
arose  from  decay,  wear  or  disintegration  of  the  insu- 
lation or  from  any  other  cause  for  that  matter!  The 
question  involved  in  this  case  is,  was  the  insulation 
reasonably  safe  for  the  purposes  for  which  it  was  being 
used,  and  if  not,  did  the  appellant  know  that  fact! 
As  previously  stated,  all  the  evidence  for  both  parties 
showed  its  insufficiency  and  that  the  appellant  knew 
that  fact,  because  it  contended  that  it  was  not  only 
impossible  to  so  manufacture  it  as  to  make  it  reason- 
ably safe,  but  for  that  reason  it  insisted  that  the  re- 
spondent was  guilty  of  contributory  negligence  for  not 
wearing  rubber  gloves  upon  the  occasion  when  he  was 
injured. 

Had  the  contention  of  the  appellant,  namely,  that 
it  was  possible  to  insulate  wires  of  the  character  of 
those  in  question  so  as  to  make  them  reasonably  safe 
for  those  whose  duties  required  them  to  work  about  and 
among  them,  been  pleaded  as  a  dtefense  and  thereby 
an  opportunity  been  given  the  respondent  to  have  met 
the  issue,  and  the  appellant's  evidence  had  been  the 
same  as  disclosed  by  this  record,  then  quite  a  different 
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question  would  have  been  presented  here  for  determi- 
nation; but  under  the  present  status  of  the  record 
that  question  is  purely  speculative  and  foreign  to  the 
merits  of  this  case. 

Entertaining  these  views  of  this  ground  of  appel- 
lant's insistence,  we  are  clearly  of  the  opinion  that  it 
is  wholly  without  merit,  and  should  be  disallowed. 

The  last  ground  (c)  assigned  by  counsel  for  appel- 
lant as  error  in  the  action  of  the  court  in  refusing  to 
give  the  demurrer  to  respondent's  evi- 
Demurrer  to         dence  and  in  declining  to  peremptorily 
Exper?cnced  instruct  the  jury  to  find  for  appellant  at 

Lineman.  the  close  of  all  the  evidence  in  the  case, 

embraces  a  much  wider  range  and  re- 
quires a  much  fuller  consideration  of  the  evidence  in- 
troduced, for  the  reason  that  it  involves  the  main  de- 
fense interposed  by  appellant  to  respondent's  right  to 
a  recovery,  namely,  contributory  negligence. 

The  substance  of  this  contention  is,  that  the  rec^ 
ord  discloses  that  the  respondent  was  an  experienced 
lineman,  and  was  engaged  by  the  Kinloch  Company  as. 
a  '* trouble"  man  because  of  his  knowledge  of  such  mat- 
ters and  his  skill  in  the  discovery  and  repair  of  all 
breakdowns  and  other  obstructions  which  might  inter- 
fere with  its  service  due  to  the  public;  and  that  as  a 
necessary  incident  thereto  he  must  have  known  and  did 
know  that  all  the  wires  strung  upon  the  line  of  poles 
mentioned  in  the  evidence,  whether  light  or  telephone 
wires,  were  liable  to  be  charged  with  deadly  currents 
of  electricity,  by  reason  of  the  fact  that,  for  various 
reasons  not  necessary  to  be  here  mentioned,  the  phone 
wires,  the  ones  the  respondent  was  repairing,  were  lia- 
ble at  any  time  to  come  in  contact  with  the  light  or 
other  wires  carrying  a  deadly  voltage,  which  would 
render  them  as  dangerous  to  life  and  limb  as  the  light 
wires  themselves  would  be;  that  knowing  those  facts 
the  law  imposed  upon  the  respondent  the  duty  to  exer- 
cise the  highest  degree  of  care  known  and  exercised 
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by  a  very  prudent  person  engaged  in  the  same  or  sim- 
ilar service;  and  that  in  the  case  at  bar,  counsel  for 
appellant  contend,  the  evidence  shows  that  respondent 
exercised  no  such  degree  of  care,  and  for  that  reason 
he  was  guilty  of  contributory  negligence  and  was  not 
therefore  entitled  to  a  recovery. 

Technically  speaking  and  legally  also  in  my  opin- 
ion, yet  controverted  by  others,  the  plea  of  contribu- 
tory negligence  by  necessary  implication  admits  neg- 
ligence on  the  part  of  him  who  makes  the  plea;  but 
in  this  case,  as  in  many  others,  counsel  for  appellant  in- 
sist that  respondent  was  guilty  of  contributory  negli- 
gence, and  at  the  same  time  maintain  appellant  was 
guilty  of  no  negligence  in  the  case  whatever. 

Without  stopping  to  discuss  the  abstruse  rule  men- 
tioned, I  will  in  passing  state  (for  myself  only),  that  if 
the  defendant  in  a  cause  was  not  guilty  of  negligence, 
but  the  injury  was  caused  by  the  sole  negligence  of 
the  plaintiff,  then  the  plea  of  contributory  negligence 
is  improper,  and  the  plea  should  have  been  a  general 
denial,  or  a  plea  that  the  injury  was  the  result  of  the 
plaintiff's  own  negligence  and  not  that  of  the  defend- 
ant. 

In  fact,  the  answer  of  appellant  filed  in  this  cause 
is  of  the  character  last  suggested,  but  in  the  course 
of  the  trial  counsel  seem  to  have  confused  the  differ- 
ence between  the  two  pleas  and  proceeded  largely  up- 
on the  theory  of  contributory  negligence  on  the  part 
of  respondent;  but  desiring  to  decide  the  case  upon 
the  merits  rather  than  on  technical  pleadings,  we  will 
no  further  press  that  question.  Since,  however,  the 
questions  of  negligence  and  contributory  negligence,  as 
presented  by  this  record  are  so  clearly  connected  and 
interwoven  with  one  another,  we  will  consider  them  to- 
gether at  this  place,  for  what  is  said  of  the  one  may 
admit  or  exclude  the  other  and  vice  versa  according 
to  the  position  taken  by  counsel  for  the  respective  pax- 
ties. 
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In  the  first  place,  was  the  appellant  guilty  of  any 
negligence  which  caused  the  respondent's  injury!  In 
my  opinion,  clearly  it  was ;  and  my  reasons  for  so  stat- 
ing will  follow. 

It  is  conceded  that  the  appellant  was  engaged  in 
a  hazardous  business,  which  required  of  it  the  exercise 
of  the  highest  degree  of  care,  if  it  was  not  an  insurer 
against  injury  to  others.  [Von  Trebra  v.  Gaslight  Co., 
209  Mo.  648,  and  numerous  cases  reviewed  therein.] 

It  is  also  practically  conceded  that  at  the  point 
of  the  injury  the  appellant,  for  its  own  benefit,  removed 
the  old  pole  upon  which  all  of  the  wires  of  all  the 
companies  mentioned  were  strung  and  had  inserted  in 
Ueu  thereof  a  new  pole;  but  at  the  time  of  the  injury 
it  bad  not  put  in  place  the  cross-arms  or  attached  there- 
to the  wire  of  the  various  companies,  as  it  was  bound 
to  do  under  the  permits  previously  issued  to  it  by  the 
city.  . 

While  there  is  no  direct  and  positive  evidence  up- 
on the  question,  yet  it  is  clearly  inferable  from  the 
facts  and  circumstances  in  the  case  that  the  sagging 
of  appellant's  wires  and  the  resting  of  the  one  which 
caused  the  injury  to  respondent  upon  one  of  the  iron 
steps  or  handholds  on  the  new  pole,  was  caused  by  the 
appellant's  removal  of  the  old  pole  and  the  insertion 
of  the  new  one,  and  its  neglect  or  failure  to  place  the 
cross-arms  in  .place  and  to  attach  the  wires  thereto  as 
they  had  been  on  the  old  pole.  The  very  purpose  of 
the  poles  and  cross-arms  are  to  support  the  wires  and 
hold  them  as  near  taut  as  practicable,  in  order  to  pre- 
vent them  from  sagging  and  waving  to  and  fro,  and 
thereby  interfering  with  or  injuring  those  on  the 
streets  or  those  who  might  lawfully  be  upon  the  poles 
or  in  the  vicinity  of  the  wires. 

There  is  no  other  reason  assigned  for  the  loose 
and  sagging  condition  of  appellant's  wire,  and  as 
known  from  common  observation  the  removal  of  a  pole 
upon  which  wires  are  strung  will  cause  them  to  sag 
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and  wave  to  and  fro  in  a  strong  wind;  and  in  our 
opinion  the  jury  were  perfectly  justified  in  finding  as 
it  evidently  did,  that  that  was  the  cause  of  the  sagging 
of  appellant's  wires  and  the  strong  wind  of  the  night 
before  the  injury  was  the  cause  of  the  wire  resting  up- 
on the  iron  footstep  or  handhold,  which,  when  re- 
spondent took  hold  of  it  conducted  the  current  of  elec- 
tricity to  his  body  with  the  frightful  results  disclosed 
by  this  record. 

To  hold  that  this  evidence  did  not  tend  to  prove 
negligence  on  the  part  of  appellant  would  do  violence 
to  every  principle  of  law  bearing  upon  that  subject- 
[Clark  V.  St  Louis  &  Suburban  Ry.  Co.,  234  Mo.  396; 
Von  Trebra  v.  Gaslight  Co.,  209  Mo.  648,  and  cases 
cited;  Clark  v.  Union  Iron  &  Foundry  Co.,  234  Mo. 
436.] 

We  therefore  rule  that  appellant  was  guilty  of  the 
grossest  kind  of  negligence  and  that  respondent  was 
entitled  to  a  recovery,  providing  he  was  not  guilty  of 
negligence  which  contributed  directly  tp  his  injury. 

We  will  now  consider  the  question  of  respondent's 
contributory  negligence. 

Counsel  for  appellant  strenously  insist  that  the 
respondent  was  guilty  of  the  grossest  kind  of  contrib- 
utory negligence,  and  that  under  no  principle  of  law 
applicable  to  the  facts  of  this  case  was  he  entitled  to  a 
recovery,  and  for  that  reason,  if  for  no  other,  it  con- 
tends the  trial  court  should  have  peremptorily  in- 
structed the  jury  to  find  for  it;  while  upon  the  other 
hand  counsel  for  respondent  with  equal  zeal  and  ear- 
nestness contend :  First,  that  there  is  no  evidence  con- 
tained in  this  record  which  tends  to  prove  contribu- 
tory negligence  on  his  part;  and,  second,  that  even 
though  they  be  mistaken  in  that  contention,  still  they 
insist  that  the  defense  of  negligence  and  of  contribu- 
tory negligence  on  the  part  of  the  respondent  must 
have  been  charged  and  proved  by  appellant  to  the  rea- 
sonable satisfaction  of  the  jury  in  order  to  bar  his 
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right'of  recovery,  on  account  of  appellant's  negligence, 
as  previously  stated. 

These  respective  contentions  sharply  present  the 
question  of  contributory  negligence  on  the  part  of  the 
respondent,  and  having  anticipated  the  importance  of 
the  same,  I  deemed  it  necessary  to  deal  somewhat  ex- 
tensively with  the  evidence  bearing  thereon  when  mak- 
ing the  statement  of  the  case. 

We  have  already  considered  the  evidence  of  neg- 
ligence on  the  part  of  the  appellant,  and  the  legal  effect 
of  the  same,  which  eliminates  the  necessity  for  further 
comment  thereon;  so  consequently  we  will  briefly  con- 
sider the  evidence  bearing  upon  the  question  of  con- 
tributory negligence,  which  is  fully  set  out  in  the  state- 
ment of  the  case,  and  the  legal  effect  thereof. 

The  substance  of  the  evidence  relied  upon  by  coun- 
sel for  appellant  showing  contributory  negligence  is  as 
follows:  That  the  respondent  was  what  is  known  in 
the  electrical  business  as  a  ** trouble''  man;  that  is, 
one  who  is  an  iatellectual  and  practical  master  of  the 
operation  of  the  field  portion  of  such  a  business,  as 
well  as  the  necessary  connections  and  relations  there- 
of with  the  plant  and  machinery  that  generates  the 
electricity  and  distributes  it  throughout  the  various 
ramifications  of  those  parts  of  the  city  and  country 
served  by  the  company;  and  consequently,  as  an  inci- 
dent thereto,  he  should  have  known  and  did  know  the 
attending  dangers  incident  thereto,  and  should  have 
exercised  on  his  part  the  same  high  degree  of  care  for 
his  personal  safety  in  making  all  repairs  to  the  field 
work  that  the  appellant  was  required  to  exercise  for 
the  safety  of  others  in  all  branches  of  its  business; 
that  it  was  at  all  times  dangerous  to  both  life  and 
limb  for  any  one  to  take  hold  of  or  come  in  contact 
with  any  electrical  wire,  whatever  the  voltage  thereof 
may  be,  while  any  portion  of  his  person  is  in  contact 
witii  any  other  wire  or  electrical  conductor,  and  vice 
versa,  without  first  insulating  himself  by  wearing  rub- 
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ber  gloves,  boots  or  some  similar  well  known  noncon- 
ductor of  electricity,  for  the  well-known  reason,  so 
forcefully  assigned  in  briefs  by  counsel  for  appellant, 
namely,  that  any  and  all  wires,  whatever  their  voltage 
may  be,  high  or  low,  may  for  many  reasons  too  numer- 
ous to  be  here  mentioned,  at  any  time,  become  broken  or 
detached  from  their  moorings  and. through  falling  or 
otherwise  coming  in  contact  with  other  wires  or  objects 
near  to  or  far  removed  from  any  given  points  and  may 
thereby  conduct  a  high-voltage  wire  to  a  telegraph 
or  telephone  wire,  which  respectively  carry  a  very 
small  and  noninjurious  voltage,  and  thereby  convert 
the  noninjurious  wire  into  one  of  the  same  dangerous 
character  as  the  one  which  carries  a  high  voltage ;  and 
that  knowing  all  of  those  facts  and  the  danger  attend- 
ing the  same,  especially  so  soon  after  the  storm  of  the 
night  before,  the  respondent  should  have  insulated  him- 
self and  having  failed  to  so  do,  he  was  guilty  of  such 
contributory  negligence  that  he  is  not,  as  a  matter  of 
law,  entitled  to  a  recovery  in  this  case. 

Counsel  for  appellant  go  so  far  as  to  contend  that 
even  though  the  high-voltage  wire  was  insulated  with 
the  best  insulation  known  to  science  and  used  in  the 
commercial  world,  still  the  respondent  in  this  case  was 
not  entitled  to  a  recovery  for  the  simple  reason  that  he 
did  not  use  rubber  boots  or  rubber  gloves,  etc.,  in  mak- 
ing the  repairs  on  the  Kinloch  wires  mentioned  in  the 
evidence;  and  for  that  reason  alone  the  court  should 
have  declared  as  a  matter  of  law  that  the  respondent 
was  not  entitled  to  a  recovery. 

A  complete  answer  to  that  contention  is,  the  rec- 
ord nowhere  shows  that  respondent  was  injured  by 
reason  of  a  high-and  low-voltage  wire  coming  in  con- 
tact with  the  iron  handhold  of  the  pole  upon  which  the 
respondent  was  ascending.  However,  we  will  not  let 
the  case  turn  upon  this  narrow,  though  solid,  point, 
but  will  meet  the  proposition  as  presented  by  counsel 
for  appellant. 
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That  insistence  is  more  plausible  than  sound,  for 
the  reason  that  if  it  be  true,  as  counsel  for  appellant 
contend  and  as  some  of  its  evidence  tended  to  prove, 
that  there  was  no  insulation  known  to  science  which 
would  render  wires  of  high  voltage  free  from  danger 
to  those  who  came  in  contact  with  or  handled  them, 
counsel  in  the  same  breath  insist  with  greater  zeal  that 
if  respondent  had  only  used  rubber  gloves  or  rubber 
boots  in  making  the  repairs  mentioned,  then  all  dan- 
ger to  him  would  have  been  completely  removed  and 
that  he  not  only  would  not,  but  could  not,  have  sus- 
tained the  injuries  complained  of. 

The  plain  fallacy  of  counsels  position  consists  in 
the  contention  that  science  has  discovered  no  insula- 
tion which  can  perfectly  insulate  a  wire  of  high  volt- 
age and  thereby  render  the  handling  of  the  same  non- 
injurious,  yet  in  the  same  breath  insist  that  science  has 
by  a  compartively  inexpensive  device  produced  a  rub- 
ber glove  which,  when  worn,  will  completely  remove 
all  danger  to  those  who  handle  such  wires  with  such 
rubber  gloves. 

It  does  not  arise  to  the  height  of  respectable  non- 
sense to  contend  that  science  can  and  has  so  insulated 
the  hand  as  to  make  it  safe  for  one  to  handle  a  wire 
of  high  votlage  and  then  in  the  next  breath  insist  that 
science  has  not  and  cannot  insulate  a  similar  wire  with 
.  a  similar  substance  with  like  results. 

Moreover,  that  contention  is  in  direct  conflict  with 
common  observation  and  is  disproved  by  common 
knowledge.  If  it  was  not  for  the  perfect  insulation  of 
wires  carrying  high  voltage  or  for  some  other  equally 
protective  system  such  as  are  thrown  about  trolley 
wires,  how  long  would  any  or  all  of  the  great  cities 
of  this  and  other  countries  exist!  I  dare  say  that 
should  all  insulation  be  removed  from  all  such  wires 
but  few  of  such  cities  would  survive  the  night.  But 
independent  of  all  that,  the  great  weight  of  the  evi- 
260  Mo.— 6 
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dence  in  this  case  as  previously  set  forth  in  the  state- 
ment of  the  case,  shows  that  this  contention  of  appel- 
lant is  not  only  not  true,  but  also  that  there  was  no 
rule  promulgated  by  the  Kinloch  Company  requiring 
the  respondent  or  any  of  its  employees  to  wear  rubber 
gloves  while  performing  the  services  for  which  he  was 
engaged. 

That  is  true  not  only  of  the  Kinloch  Company,  but 
is  true  of  all  other  companies  engaged  in  similar  busi- 
ness. Not  only  that,  the  great  weight  of  the  evidence 
introduced  by  both  the  appellant  and  respondent  al- 
most conclusively  shows  that  none  of  the  employees  of 
the  Kinloch  or  of  any  of  the  other  companies  men- 
tioned ever  wore  rubber  gloves  in  the  performance  of 
the  duties  the  respondent  was  engaged  in  when  injured. 

I  am,  therefore,  clearly  of  the  opinion  that  there 
is  absolutely  no  merit  in  this  element  of  appellant's 
contention  of  contributory  negligence. 

It  is  next  insisted,  along  this  line,  by  counsel  for 
appellant,  that  the  respondent  is  not  entitled  to  a  re- 
covery in  this  case  for  the  reason  that  he  was  guilty 
of  contributory  negligence  in  that  he  should  have  seen, 
and  would  by  the  exercise  of  ordinary  care  have  seen, 
the  sagged  condition  of  its  wire  and  its  contact  with 
the  handhold  on  the  pole,  had  he  exercised  ordinary 
care  in  looking  out  for  his  own  safety.  That  is,  since 
he  was  looking  for  ''trouble''  along  the  wires  of  the 
Kinloch  Company,  which  he  was  required  to  adjust,  he 
should  also  have  looked  for  any  and  all  defects  that 
existed  along  the  lines  of  the  appellant,  and  of  course, 
by  parity  of  reasoning,  those  of  the  city  of  St.  Louis 
and  Western  Union  Telegraph  Company,  all  of  whose 
wires  (at  least  twenty-five  in  number)  were  strung  up- 
on this  same  line  of  poles ;  and  that  having  failed  ^to 
perform  this  slight  duty  (which  it  seems  from  the  rec- 
ord the  appellant  never  did,  but  depended  wholly  up- 
on the  police  and  the  good  citizens  of  the  city  of  St. 
Louis  to  perform  that  duty  for  it)  he  was  not  entitled 
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to  a  recovery,  and  that  it  was  the  duty  of  the  trial  court 
to  have  so  instructed  the  jury;  and  that  having  failed 
to  so  do  it  now  becomes  the  duty  of  this  court  to  do 
that  which  the  trial  court  erroneously  refused  to  do. 

With  all  due  deference  to  the  opinions  and  learn- 
ing of  my  associates  who  entertain  different  views  I 
am  firmly  and  unalterably  of  the  opinion  that  the  evi- 
dence in  iJiis  case  does  not  show  that  the  respondent 
was  guilty  of  such  contributory  negligence  as  required 
the  court  to  declare  as  a  matter  of  law  that  he  was  not 
entitled  to  a  recovery. 

The  importance  of  this  case  does  not  stop  with  the 
poor  unfortunate  who  was  so  frightfully  injured  by 
the  gross  negligence  of  the  appellant,  but  it  cuts  deep 
and  to  the  very  quick  of  the  duty  of  those  who  handle 
this  insidious  and  deadly  fiend.  And  in  passing,  the 
fact  should  not  be  overlooked  that  the  public  has  no 
access  to  the  generating  or  distributing  agencies  of  this 
highly  useful  servant,  yet  deadly  when  unharnessed; 
and  for  this  reason  no  one  is  in  a  position  to  protect 
himself  or  herself  against  its  lurking  and  deadly 
stroke,  but  must  depend  for  their  safety  upon  the  intel- 
ligence and  the  high  degree  of  care  the  law  has  so 
wisely  imposed  upon  those  who  are  granted  the  privi- 
lege of  handling  the  same  and  furnishing  it  to  the 
public.  For  this  reason  all  of  the  authorties  agree  that 
the  degree  of  care  required  of  such  companies  must 
never  be  reduced,  lessened  or  lowered. 

Returning  to  the  question  of  contributory  negli- 
gence: Can  it  be  declared  as  a  matter  of  law  that 
because  the  respondent  failed  to  see  that  the  light  wire 
was  in  contact  with  the  iron  handhold,  he  was  guilty 
of  such  contributory  negligence  that  he  was  not  en- 
titled to  a  recovery!    I  think  not 

It  should  be  borne  in  mind  that  the  negligent  act 
complained  of  on  the  part  of  respondent  was  one  of 
omission  and  not  of  commission,  which  is  never  treated 
with  the  same  gravity  as  the  latter.    He  simply  failed 
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to  see  a  defective  and  dangerous  condition  in  appel- 
lant's wires,  which  was  the  result  of  the  negligent  a€ts 
of  commission  on  the  part  of  appellant,  the  exist- 
ence of  which  he  was  not  required  to  anticipate  or 
look  for,  except  of  course,  in  so  far  as  it  was  his  duty 
to  look  out  for  his  own  safety.  And  that  brings  us  to 
the  legal  proposition;  was  that  defect  so  apparent  or 
obvious  that  the  law  will  declare  that  a  reasonably  pru- 
dent person  looking  out  for  his  own  safety  would  have 
seen  that  dangerous  condition.  In  this  connection  it 
should  also  be  remembered  that  respondent  had  the 
legal  right  to  presume  and  to  act  upon  the  presump- 
tion that  the  appellant  had  properly  guarded  its  wires 
when  it  removed  the  old  pole  and  inserted  the  new; 
also  that  it  had  properly  insulated  its  wires,  both  of 
which  thQ  uncontradicted  evidence  shows  it  had  not 
done. 

The  law  should  and  always  does,  in  considering 
the  acts  of  men,  give  due  weight  to  the  facts  and  cir- 
cumstances surrounding  them  and  which  naturally  in- 
fluence their  conduct  at  the  time ;  and  under  this  rule 
the  failure  of  respondent  to  discover  the  contact  be- 
tween the  appellant's  wire  and  the  iron  handhold  on 
the  pole,  after  thus  having  doubly  assured  him  of  his 
safety,  should  not  be  declared  negligence  as  a  matter 
of  law.  He  had  the  right  to  rely  upon  the  presumption 
that  appellant  had  performed  its  duty  in  the  regard 
mentioned,  especially  after  having  examined  the  cable- 
bo^  he  had  ascertained  therein  that  the  Kinloch  wires, 
the  ones  he  was  inspecting,  were  free  from  contact 
with  all  light  and  power  wires.  This  again  diverted 
respondent's  attention  from  the  light  wires  and  lulled 
him  into  a  sense  of  security  from  all  danger  from  that 
source. 

It  is  true  two  witnesses  after  the  accident  had  oc- 
curred, while  standing  on  the  ground  near  the  pole, 
saw  the  light  wire  was  in  contact  with  the  iron  hand- 
hold ;  but  can  it  be  said  as  a  matter  of  law  that  because 
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they  saw  it,  all  other  prudent  persons  walking  by  or 
climbing  the  pole  would  also  have  noticed  the  position 
of  the  wire !    It  should  be  added  that  one  of  these  had 
his  attention  previously  called  to  the  fact  that  the  light 
wire  or  some  power  wire  was  out  of  condition,  and 
that  he  was  on  the  lookout  for  it  when  he  discovered 
its  contact  with  the  iron  handhold,  while  the  respond- 
ent had  no  such  warning  of  danger.    The  conduct  of 
this  witness,  with  such  notice,  should  not  constitute  the 
rule  by  which  the  conduct  of  respondent  should  be 
judged  when  he  had  no  notice  whatever. 

Again,  this  record  does  not  disclose  the  position 
of  these  two  witnesses  when  they  observed  the  condi- 
tion of  the  light  wire  and  the  iron  handhold  which 
was  only  a  few  inches  from  the  pole.  It  cannot  be  said 
as  a  matter  of  law  that  the  respondent  occupied  the 
same  favorable  position  for  observation  that  they  did. 
A  person  standing  on  the  south  side  of  the  pole  look- 
ing for  danger  from  the  light  wire,  as  one  of  these 
witnesses  was,  would  be  more  likely  to  observe  what 
they  saw  than  another  would,  though  equally  prudent, 
standing  on  the  other  side  of  the  pole,  anticipating  no 
danger,  especially  when  there  were  so  many  wires 
strung  thereon,  distracting  attention  from  the  partic- 
ular one  in  question. 

This  record  also  discloses  that  two  other  witnesses 
apparently  as  intelligent,  prudent  and  as  disinterested 
as  the  two  previously  mentioned,  the  first  to  reach  the 
pole  after  the  respondent  received  the  shock,  did  not 
see  or  notice  the  contact  between  the  light  wire  and 
the  handhold  which  caused  respondent's  injury.  One 
of  them  saw  the  burnt  place  on  the  pole  just  above 
the  handhold,  but  did  riot  notice  the  contact  between  the 
two.  Can- it  also  be  seriously  contended  that  these  two 
gentlemen  were  guilty  of  negligence  as  a  matter  of  law 
for  their  failure  to  see  the  contact  between  the  Kght 
wire  and  the  iron  handhold!  I  think  not;  for  the  sim- 
ple reason  that  one  person  viewing  an  object  from  one 
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viewpoint  will  naturally  see  small  parts  thereof,  which 
another  from  a  different  viewpoint  never  saw  and 
could  not  have  seen. 

As  previously  stated,  the  respondent  was  under 
no  legal  or  moral  obligation  to  investigate  the  condi- 
tion of  appellant's  wires;  he  had  the  right  to  assume 
that  the  appellant  had  performed  its  full  duty  in  pro- 
tecting him  and  the  public  from  all  danger  incident  to 
this  valuable  servant,  when  properly  bridled,  but  a 
most  powerful  agency  of  destruction  to  life  and  prop- 
erty when  not  properly  harnessed ;  that  its  wires  and 
new  poles  placed  in  position  by  it  were  in  a  safe  and 
proper  po.sition  and  condition;  and  that  he  would  be 
in  a  state  of  safety  in  performing  his  duties  as  an  em- 
ployee to  the  Kinloch  Company.  Under  these  condi- 
tions I  again  ask  the  question,  can  it  be  declared  as  a 
matter  of  law  that  the  respondent  could  not  approach 
the  pole  mentioned,  as  a  reasonably  prudent  person 
and  ascend  the  same  in  the  usual  manner  by  usual 
means  for  the  purpose  of  repairing  the  trouble  he  was 
sent  out  to  find,  which  was  on  the  north  side  of  the 
pole  without  seeing  or  observing  the  contact  of  the 
light  wire  with  the  handhold  on  the  south  side  of  the 
pole!  The  answer  must  be,  yes.  Out  of  the  five  wit- 
nesses including  the  respondent,  who  examined  the  sit- 
uation just  after  the  injury  occurred,  but  one  of  them 
without  warning  noticed  the  contact  between  the  wire 
and  handhold.  That  being  true  why  should  the  law 
declare  that  he  was  the  only  reasonable,  prudent  per- 
son among  the  five? 

Laws  are  made  for  the  government  of  the  people 
as  they  actually  exist  and  not  solely  for  the  paragon 
of  perfection  in  any  line  of  conduct.  That  may  be  an 
ideal  state  to  work  to,  but  all  such  laws  would  afford 
but  little  protection  to  the  ordinary  man  or  woman  now 
living  and  would  be  of  no  use  to  the  paragon,  for  the 
simple  reason  his  conduct  would  need  no  legal  control. 
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It  goes  without  saying  that  the  respondent  did  not 
know  that  the  light  wire  was  resting  upon  the  hand- 
hold. He  so  testified  and  he  is  uncontradicted.  Fur- 
thermore, common  sense  proclaims  in  no  uncertain 
terms  that  he  would  not  have  taken  hold  of  the  hand- 
hold had  he  known  of  the  contact  between  it  and  the 
wire.  The  instinct  of  self-preservation  would  not  have 
permitted  him  to  have  subjected  himself  to  the  horri- 
ble danger  he  encountered  had  he  known  of  the  contact. 

I  know  of  no  law  that  required  respondent  to  walk 
around  the  pole  and  examine  it  and  the  connections  of 
the  various  wires  therewith  before  ascending  it,  es- 
pecially when  he  had  no  intimation  of  the  negligence 
previously  mentioned.  The  law  only  charges  him  with 
what  he  saw  or  by  the  exercise  of  ordinary  care  could 
have  seen,  at  the  time  and  under  the  circumstances. 

The  evidence  is  uncontradicted  that  the  Adre  which 
injured  respondent  was  insulated  and  that  he  had  ob- 
served that  fact  before  climbing  the  pole,  and  having 
had  no  ground  to  suspect  that  the  insulation  was  in- 
suflScient  for  the  purpose  for  which  it  was  being  used 
(namely,  to  protect  the  employees  of  the  city  and  those 
of  the  various  companies  using  the  poles  and  making 
repairs  just  as  respondent  was  doing  when  hurt)  or 
that  the  wire  was  in  contact  with  the  handhold,  it  seems 
to  me  that  it  would  be  a  rather  harsh  rule  which  would 
declare  his  conduct  in  ascending  the  pole  looking  for 
trouble  on  the  Kinloch  wires  was  negligence  per  se, 
simply  because  he  did  not  observe  the  contact  of  the 
light  wire  with  the  handhold,  which  was  on  the  op- 
posite side  of  the  pole  from  him,  and  within  eight  or 
ten  inches  of  it. 

That  the  evidence  made  out  a  case  of  contributory 
negligence  for  the  jury  I  have  no  doubt,  but  to  say 
that  his  conduct  was  negligence  as  a  matter  of  law, 
I  deny;  and  no  authority  has  been  cited  nor  can  be 
found  so  holding. 
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In  treating  of  this  very  question,  29  Cyc.  630-631 
states  the  law  in  this  language:  ''Whenever  it  is  nec- 
essary to  determine  what  a  man  of  ordinary  care  and 
prudence  would  be  likely  to  do  in  the  emergency 
proven,  involving  as  it  generally  does  more  or  less  of 
conjecture,  it  can  only  be  settled  by  a  jury.'* 

Frantz  v.  Citizens  Electric  Company,  231  Pa.  St. 
589,  decided  by  the  Supreme  Court  of  Pennsylvania 
May  11,  1911,  is  in  point.    The  court  said: 

*'We  are  asked  to  say  that  the  learned  court  below 
committed  error  in  not  declaring  as  a  matter  of  law 
that  the  deceased  husband  was  guilty  of  contributory 
negligence.  At  the  trial  the  questions  of  negligence 
and  of  contributory  negligence  were  submitted  to  the 
jury  in  a  charge  fair  to  both  parties  and  free  from 
just  criticism  by  either.  No  complaint  is  made  as  to 
the  manner  in  which  the  questions  were  submitted,  but 
it  is  argued  with  force  and  ability  that  the  decedent 
was  so  clearly  guilty  of  contributory  negligence  that 
the  duty  rested  on  the  trial  judge  to  so  declare  as  a 
matter  of  law." 

The  court  then  proceeds  to  state  the  ground  upon 
which  that  contention  was  based,  saying: 

**This  position  is  predicated  upon  the  theory  that 
it  was  the  duty  of  the  lineman  to  look  up  as  he  as- 
cended the  i)ole,  and,  if  he  had  done  so,  he  would  have 
seen  the  dangerous  wire  at  the  point  where  the  insula- 
tion had  worn  off,  and  if  he  had  seen  the  uninsulated 
wire,  or  could  have  seen  it  by  the  exercise  of  reasonable 
care,  it  was  his  duty  to  avoid  such  an  obvious  danger. 
The  difficulty  with  this  position  is  that  there  is  no  im- 
perative rule  requiring  a  person  climbing  a  telephone 
pole  to  constantly  look  up,  and  the  testimony  of  all  the 
witnesses  in  the  case  at  bar,  familiar  with  pole  climb- 
ing, is  that  the  decedent  climbed  the  pole  in  the  usual 
and  proper  manner.  Under  these  circumstances  it 
would  be  most  arbitrary  for  the  court  to  say  as  a  mat- 
ter of  law  that  the  lineman,  who  met  his  death  in  the 
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perfonnaiice  of  his  duties,  did  not  climb  the  pole  in  a 
proper  manner,  when  all  the  witnesses  with  experience 
in  this  kind  of  work  testified  he  did.  We  agree  it  is  the 
duty  of  an  employee  to  use  due  care,  so  as  to  avoid 
open  and  obvious  dangers.  A  servant  cannot  take  his 
chances  by  recklessly  and  heedlessly  running  into  dan- 
ger, and  then  hold  the  master  anwerable  in  damages 
for  injuries  resulting  from  his  own  folly.  But  that  is 
not  this  case-  After  a  careful  examination  of  this 
record,  we  cannot  say  that  the  decedent  recklessly  and 
heedlessly  came  in  contact  with  the  defective  wire  which 
caused  his  death.  We  start  with  the  presumption  that 
the  decedent  did  his  duty,  but  it  is  argued  that  this 
presumption  is  overcome  by  the  witness  who  saw  him 
climb  the  pole.  This  only  means  that  he  did  not  look 
up  after  he  started  to  climb,  and  the  expert  poleclimb- 
ers  testified  that  it  was  necessary  for  him  to  watch  his 
feet  as  he  ascended  because  of  the  condition  of  the  pole. 
He  was  an  employee  of  the  telephone  company,  and 
not  of  the  appellant  company.  There  is  nothing  in  the 
evidence  to  show  that  he  had  any  knowledge  of  the 
fact  that  the  electric  high-tension  wires  were  attached 
to  the  telephone  pole.*' 

To  the  same  effect  is  the  case  decided  by  the 
Springfield  Court  of  Appeals,  Trout  v.  Gaslight  Co., 
151  Mo.  App.  227,  229  and  231.  It  was  argued  in  that 
case,  as  here,  that  the  danger  was  obvious  and  that  as 
plaintiff  had  climbed  the  pole  before,  he  could  have 
seen  the  dangerous  condition  if  he  had  looked,  but  the 
court  refused  to  hold  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence. 

The  Supreme  Court  of  Minnesota  in  Musolf  v.  Du- 
luth  Edison  Electric  Co.,  108  Minn.  369,  1.  c.  374,  said: 
'*The  jury  found  that  the  death  of  the  deceased  was 
not  caused  by  his  own  negligence.  No  considerations 
have  appeared  in  the  record  which  would  justify  us 
in  holding  that  as  a  matter  of  law  deceased  knew  of 
the  defective  insulation  of  the  wires.    He  had  the  right 
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to  rely  upon  the  performance  of  its  duty  by  defendant. 
He  was  not  bound  to  anticipate  defendant's  negli- 
gence/' 

This  Court  in  Von  Trebra  v.  Gaslight  Co.,  209  Mo. 
1.  c.  662,  used  this  language:  ** While  it  is  true  there 
is  evidence  in  this  record  which  might  have  warranted 
the  jury  in  finding  he  was  guilty  of  contributory  neg- 
ligence, yet  they  did  not  do  so.  That  was  an  issue 
which  could  be  only  determined  by  the  jury.  It  was 
properly  submitted  to  them,  and  they  found  against 
appellant,  which  is  conclusive  upon  this  court." 

The  same  principle  was  involved  in  Buesching  v. 
St.  Louis  Gaslight  Co.,  73  Mo.  1.  c.  230.  The  court 
said:  ** Taking  it  for  granted  then  that  Buesching 
fell  into  the  opening,  or  what  is  tantamount  thereto, 
that  there  is  testimony  from  which  that  fact  could  be 
found,  the  next  question  is,  is  there  evidence  on  which 
a  jury  should  be  permitted  to  find  that  at  the  time  of 
his  fall  the  deceased  was  in  the  exercise  of  ordinary 
care?  The  argument  of  defendants'  counsel  is,  that 
if  the  deceased  saw  this  entrance,  he  was  negligent 
in  not  avoiding  it.  If  he  did  not  see  it,  he  was  negli- 
gent in  not  looking,  as  it  was  in  plain  view  and  well 
known  to  him,  and  had  been  for  years  before.'* 

The  court  further  along  in  the  opinion,  1.  c.  232, 
said: 

^^The  argument  for  the  defendants,  then,  with  the 
element  of  previous  knowledge  eliminated,  stands 
thus :  As  the  opening  was  not  concealed,  but  was  ob- 
vious to  the  sight,  the  deceased  was  guilty  of  negli- 
gence if  he  did  not  see  it,  and  if  he  did  see  it,  he  was 
guilty  of  negligence  in  not  avoiding  it.  These  proposi- 
tions are  stated  as  abstract  propositions,  which  must,  if 
true,  obtain  in  all  cases,  and  not  in  this  case  only,  for 
the  circumstances  under  which  Buesching  failed  to  see 
the  cellar  way,  or  seeing  it,  failed  to  avoid  it,  are  not 
shown  by  the  testimony.  These  propositions,  then,  if 
they  are  true,  and  mean  anything  as  applied  to  this 
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case,  mean  that  Buesching  should,  no  matter  what  the 
circmnstances  surrounding  him  at  the  time,  have  seen 
the  hole  into  which  he  fell,  and  seeing  it,  should,  no 
matter  how  great  the  diflSculty  of  so  doing,  have  avoided 
it.  If  such  be  the  law,  it  is  quite  plain  that  there  never 
could  be  a  recovery  for  an  injury  occasioned  by  an 
obvious  defect  in  a  highway.  But  such  is  not  the  law. 
The  law  is  that  the  deceased  was  guilty  of  negligence 
if  he  did  not  see  it,  provided  he  would  have  seen  it  by 
exercising  ordinary  care.** 

Crawford  v.  Stockyards  Co.,  215  Mo.  394,  was  a 
suit  for  personal  injuries  suffered  by  the  plaintiff 
while  on  some  cattle  cars  that  came  in  contact  with 
open  gates  extending  out  over  the  platform  at  the 
stockyards.  It  was  urged  that  a  recovery  could  not  b6 
had  because  of  plaintiff's  contributory  negligence, 
which  consisted  in  the  charge  that  he  either  saw  the 
open  gate  before  it  struck  him,  or  could  have  seen  it 
by  the  exercise  of  ordinary  care.  This  court  refused 
to  declare  that  as  a  matter  of  law  there  could  be  no 
recovery,  but  held  that  the  question  of  contributory 
negligence  was  for  the  jury.  The  court  said  (1.  c. 
413): 

**The  evidence  shows  that  if  the  gates  had  been 
open  when  he  was  coming  down  the  stairway  he  would 
have  seen  them  if  he  had  looked,  and  it  also  shows  that 
he  did  not  look,  but  that  on  the  contrary  he  came  down 
the  stairway  with  his  mind  on  the  cattle,  leaning  over 
the  railing  with  his  face  turned  south.  If  the  plaintiff 
saw  the  gates  open  he  was  guilty  of  negligence  in  not 
taking  care  to  avoid  coming  into  collision  with  them; 
but  the  testimony  is  that  he  did  not  see  them.  Was  he 
negligent  because  he  did  not  look  in  that  direction  as 
he  came  down  the  stairway!  As  a  general  rule  a  man 
is  not  required  to  look  for  danger  when  he  has  no  cause 
to  anticipate  danger  or  when  danger  does  not  exist 
except  it  be  caused  by  the  negligence  of  another.  [Cit- 
ing authorities.]    That  is  the  general  rule,  and  whilst 
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there  may  be  some  exceptions,  yet  there  is  nothing 
in  this  case  to  take  it  out  of  the  general  rule.  There 
is  nothing  in  the  evidence  to  indicate  that  plaintiff  had 
any  reason  to  anticipate  that  these  gates  might  be 
open.'' 

Tliis  rule  was  also  applied  in  Russell  v.  City  of 
Columbia,  74  Mo.  480.  See  also  Langan  v.  Railroad, 
72  Mo.  392. 

The  record  in  this  case  presents  a  much  stronger 
case  for  the  respondent  than  do  any  of  the  cases  cited. 
Here  the  respondent  was  where  he  had  the  right  to  be ; 
he  examined  the  cable-box  and  found  the  Kinloch  wires, 
the  ones  he  was  inspecting,  were  free  from  contaict  with 
any  high  voltage  wires;  he  observed  the  poles  and 
Vires  of  all  the  companies  in  a  general  way,  but  noticed 
no  defect  of  any  kind ;  he  did  not  know  of  the  contact 
between  the  appellant's  wire  and  the  handhold;  he  had 
no  notice  of  appellant's  negligence  in  failing  to  secure 
its  wires  to  the  cross-arms  on  the  new  pole ;  he  had  no 
intimation  of  danger  lurking  about  him  and  had  no 
special  occasion  for  being  on  the  lookout  for  same ;  and 
that  appellant's  wires  were  not  properly  insulated  for 
the  purpose  they  were  being  used,  was  known  by  it  but 
unknown  to  the  respondent. 

These  facts  are  practically  undisputed,  but  whether 
they  are  or  not  is  wholly  immaterial,  because  the  jury 
found  them  to  be  true  upon  an  abundance  of  evidence 
which  for  the  purpose  of  the  demurrer  in  this  case  is 
the  same  as  though  they  were  undisputed. 

So  under  the  authorities  previously  cited,  as  well 
as  those  to  be  presently  mentioned,  I  am  fully  satisfied 
that  the  evidence  made  a  prima-f acie  case  for  the  jury, 
and  that  the  trial  court  properly  refused  the  demurrer 
to  the  evidence  and  the  peremptory  instruction  asked 
by  counsel  for  appellant.  [See  Geismann  v.  Missouri- 
Edison  Electric  Co.,  173  Mo.  654;  Ryan  v.  Transit  Co., 
190  Mo.  621;  Young  v.  Waters-Pierce  Oil  Co.,  185  Mo. 
634;  Downs  v.  Telephone  Co.,  161  Mo.  App.  274;  Camp- 
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beU  V.  United  Railways,  243  Mo.  141;  Kile  v.  Light  & 
Power  Co.,  149  Mo.  App.  354;  Braun  v.  Buffalo  Gen- 
eral Electric  Co.,  34  L.  R.  A.  (N.  S.)  1089.] 

n.  The  next  assignment  presented  for  a  reversal 
of  the  judgment  of  the  circuit  court  is  stated  by  coun- 
sel for  appellant  in  the  following  language : 

**  Defendant  was  not  bound  to  foresee  that  an  ex- 
perienced lineman  and  'trouble'  man  would  use  this 
new  barren  pole,  not  for  the  purpose  of  stringing  or 
maintaining  or  repairing  wires  upon  it,  not  for  the  use 
of  any  space  reserved  on  it  for  his  employer,  but  purely 
a  matter  of  convenience  for  the  purpose  of  reaching 
away  from  it  to  untangle  some  of  his  company's  near- 
by wires."  I  have  not  quoted  the  last  clause  of  this 
assignment  for  the  reason  that  it  goes  to  the  ques- 
tion of  contributory  negligence,  which  was  fully  con- 
sidered in  paragraph  one  of  this  opinion,  and  no  good 
purpose  would  or  could  flow  from  a  re-statement  of 
the  proposition  or  a  re-discussion  of  the  same. 

This  contention  of  counsel  for  appellant  shows  how 
completely  they  misapprehend  the  purposes  for  which 
the  original  poles  were  erected  by  the  city ;  the  rights 
regarding  them  by  the  respective  companies  using 
them,  as  well  as  their  rights  to  the  new  or  substituted 
poles  in  consequence  of  those  rights,  and  the  relative 
duties  they  owed  each  other  and  their  employees  on 
that  account. 

As  previously  ruled  each  and  all  of  the  parties 
using  the  poles  had  equal  rights  to  the  use  thereof  for 
al^  of  the  purposes  mentioned  in  their  respective  li- 
ce uses,  which  of  course  included  the  right  to  place  in 
position  cross-arms  and  to  string  wires  thereon; 
and  to  use  the  poles  for  the  purpose  of  repairing 
the  cross-arms  and  wires  and  for  all  other  purposes 
that  were  or  might  become  necessary  to  keep  them  in 
proper  operation.  These  same  rights  and  duties  at- 
tached to  the  new  poles ;  and  when  the  appellant  under 
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its  license  removed  an  old  pole  and  inserted  a  new  one, 
the  same  rights  and  duties  of  the  respective  parties 
attached  to  them  that  related  to  the  old  ones. 

With  these  observations  in  mind  it  should  be  re- 
membered that  not  only  was  appellant's  wire  detached 
from  the  old  pole,  and  left  dangling  in  the  air  in  the 
vicinity  of  the  new  pole,  but  those  of  the  Kinloch  and 
the  Western  Union  were  likewise  detached  and  left  un- 
supported ;  and  while  there  is  no  direct  evidence  bear- 
ing upon  the  question,  yet  it  is  clearly  inferable  from 
all  the  facts  and  circumstances  detailed  in  evidence 
that  the  '* trouble"  with  the  Kinloch  wires,  the  ones 
respondent  was  sent  out  to  locate  and  remedy,  was 
caused  by  the  same  carelessness  and  negligence  that 
caused  the  appellant's  wires  to  swing  to  and  fro  in 
the  strong  wind  the  night  before  and  become  entangled 
with  the  iron  handhold.  In  other  words,  I  am  fully 
satisfied  that  the  same  carelessness  of  the  appellant 
that  caused  its  wire  to  sag  and  rest  upon  the  iron  hand- 
hold of  the  new  pole,  also  caused  the  *' trouble"  with 
the  Kinloch  wires  that  respondent  was  sent  out  to  lo- 
cate and  repair,  namely,  the  removal  of  the  old  pole 
and  the  appellant's  negligence  in  not  connecting  its 
and  the  wires  of  the  city  and  the  other  companies  men- 
tioned, to  the  new  pole  inserted  by  it.  Is  it  any  wonder 
that  those  twenty-five  or  more  wires  left  swinging  and 
dangling  on  a  stormy  night  should  become  entangled 
with  one  another  and  come  in  contact  with  the  pole 
erected  in  their  midst  without  cross-arms,  stays  or 
barriers  of  any  kind  to  hold  wires  in  place?  I  think 
not;  and  to  hold  that  under  the  evidence  preserved  in 
this  record  the  jury  was  not  warranted  in  so  finding, 
which  evidently  they  did,  would  be  to  accuse  them  of 
being  deficient  in  that  intellectual  quality  which  enables 
men  to  draw  correct  conclusions  from  known  causes. 
They  found  and  correctly  so,  that  this  whole  trouble 
to  both  the  wires  of  the  appellant  and  those  of  the  Kin- 
loch, as  well  as  the  injury  of  the  respondent,  was  caused 
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by  the  inexcusable  and  gross  negligence  of  the  appel- 
lant. This  contention  of  appellant  is  untenable,  and 
should  be  and  is  overruled. 

rn.  The  third  error  assigned  for  a  reversal  is 
thus  stated  by  counsel  for  appellant: 

**  (a)  It  bases  plaintiff's  right  to  use  the  new  pole 
for  the  purpose  of  mere  convenience,  for  which  he  used 
it,  on  the  right  of  his  company  to  use  space  on  the 
old  poles  for  other  purposes ;  that  is,  for  stringing  and 
maintaining  its  wires. 

**(b)  It  omits  all  reference  to  an  essential  issue 
in  the  case.  Plaintiff  charged  specific  negligence,  to- 
wit,  that  defendant's  wire,  in  a  dangerous  condition, 
was  allowed  to  be  and  remain  on  the  iron  step  from  the 
date  of  the  erection  of  the  pole  to  July  12,  1907,  the 
day  of  the  accident.  The  instruction  permits  a  verdict 
for  the  plaintiff  if  the  jury  should  find  merely  that  the 
wire  was  in  contact  with  the  step  at  the  moment  of  the 
accident. 

**(c)  The  instruction  authorized  a  verdict  for 
plaintiff  if  the  jury  believed  that  the  insulation  on 
defendant's  wire  was  inadequate  and  insufficient  for 
any  cause ;  whereas  the  specific  charge  of  negligence  in 
the  petition  is  that  the  wire  was  dangerous  because  it 
had  been  by  long  use,  neglect  and  by  the  force  of  the 
wind  and  weather,  permitted  to  become  decayed,  worn 
and  disintegrated,  so  as  to  expose  said  deadly  current 
in  said  wire  and  permit  the  same  to  escape  to  the  said 
iron  step  or  handhold  in  said  pole,  etc." 

There  is  not  an  element  of  this  objection  which 
has  not  been  fully  considered  and  determined  by  us  in 
paragraphs  one  and  two  of  this  opinion  when  passing 
upon  the  demurrer  to  the  respondent's  evidence  and 
the  peremptory  instruction  asked  by  counsel  for  appel- 
lant telling  the  jury  to  find  for  the  latter. 

If  the  conclusions  there  announced  were  correctly 
drawn,  then  the  objections  here  made  to  this  instruc- 
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tion  are  without  merit.  But  in  passing  I  wish  to  reit- 
erate in  this  connection  that  while  the  petition  charged 
that  the  insulation  of  the  light  wires  was  old  and  de- 
cayed and  on  that  account  was  insufficient  to  confine  the 
current  of  electricity  to  the  wires,  and  that  by  reason 
thereof  the  same  escaped  therefrom  and  injured  the 
respondent,  and  that  while  there  was  practically  no 
evidence  introduced  tending  to  show  that  the  insula- 
tion was  old  or  decayed,  yet  all  the  evidence  intro- 
duced by  both  parties  shows  conclusively  that  the  in- 
sulation was  wholly  insufficient  for  the  purposes  for 
which  it  was  being  used,  which  was  the  ultimate  fact  in 
issue,  regardless  of  the  cause.  The  appellant  not  only 
conceded  its  insufficiency,  but  its  superintendent  tes- 
tified that  there  was  no  insulation  known  by  which 
such  wires  could  be  perfectly  insulated.  So  as  pre- 
viously stated,  it  is  wholly  immaterial  from  what  source 
the  insufficiency  arose,  under  the  state  of  the  pleading, 
provided  appellant  was  not  misled  thereby.  *  The  ques- 
tion presented  by  the  pleadings  was,  was  the  insula- 
tion sufficient  to  protect  the  respondent  from  injury? 
The  respondent  charged  that  it  was  not  and  the  appel- 
lant answered  that  it  was.  The  cause  of  the  insuffi- 
ciency was  wholly  immaterial  since  the  evidence  for 
both  parties  conclusively  shows  that  fact  was  true,  and 
that  of  appellant  went  one  step  further  and  tended  to 
show  ^lat  no  such  insulation  was  known  or  could  be 
manufactured. 

There  is  no  merit  in  any  of  these  objections  and 
they  are  disallowed. 

IV.  It  is  next  insisted  by  counsel  for  appellant 
that  the  trial  court  erred  in  refusing  instruction  num- 
bered three  asked  by  it,  and  in  giving  it  in  a  modified 
form.  The  instruction  as  asked  declared  the  law  to  be 
that  the  appellant  was  engaged  in  a  highly  dangerous 
and  extra-hazardous  business,  and  that  on  that  account 
the  law  imposed  upon  it  the  duty  to  exercise  a  very 
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high  degree  of  care  to  make  its  wires,  etc.,  reasonably 
safe  to  those  who,  in  the  performance  of  their  duties, 
might  be  brought  in  contact  with  them. 

The  theory  of  counsel  is,  that  because  the  law  im- 
posed this  high  degree  of  care  upon  the  appellant  it 
should  also  impose  a  correspondingly  high  degree  of 
care  upk)n  the  respondent  to  look  out  for  his  own  safety 
when  working  about  or  being  in  the  vicinity  of  its 
wires. 

There  is  absolutely  no  merit  in  this  insistence.  It 
was  the  appellant  that  was  engaged  in  the  extra-haz- 
ardous business,  and  not  the  respondent.  The  latter 
had  nothing  more  to  do  with  the  former's  business  than 
a  member  of  this  court  has ;  he  was  not  even  an  em- 
ployee of  the  appellant 

It  might  just  as  well  be  said  that  because  a  com- 
mon carrier  of  passengers  is  required  to  exercise  this 
high  degree  of  care  therefore  the  passenger  must  also 
exercise  the  same  high  degree  of  care.  There  is  no 
reason  or  sound  policy  involved  in  such  a  contention. 
The  theory  of  the  law  is  that  when  a  person  engages 
in  any  hazardous  business  and  especially  one  for  pri- 
vate gain,  he  must  use  that  degree  of  care  which  is  com- 
mensurate with  the  high  degree  of  duty  the  law  imposes 
upon  him  to  protect  the  public  from  the  great  dangers 
incident  to  that  business ;  and  not  that  the  public  should 
exercise  that  care  for  the  benefit  of  the  person  so  en- 
gaged. The  public  has  no  knowledge  or  control  of  a 
business  of  that  character  and  but  few  individuals  have 
any  knowledge  of  the  dangers  incident  thereto ;  and  no 
individual  has  any  power  or  authority  to  control  the 
business  or  to  regulate  or  lessen  the  de^ee  of  danger 
incident  to  its  operation.  Under  those  :\v?ts  it  would 
be  highly  unjust  and  oppressive  to  all,  sLould  the  law 
impose  that  high  degree  of  care  upon  the  public  and 
by  that  indirect  method  relieve  or  lessen  the  duty  of 
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the  appellant  and  all  other  persons  and  companies  sim- 
ilarly situated  which  they  owe  to  the  public. 

Every  person  in  every  walk  of  life  must  exercise 
ordinary  care  for  his  own  safety  and  every  person  and 
corporation  engaged  in  an  extra-hazardous  and  dan- 
gerous business  must  exercise  a  correspondingly  high 
degree  of  care  to  protect  the  public  from  all  dangers 
incident  thereto.  This  is  elementary  and  is  the  recog- 
nized law  the  world  over. 

The  trial  court  modified  said  instruction  numbered 
three  and  told  the  jury  that  respondent  was  required 
to  exercise  ordinary  care  for  his  own  safety  while  per- 
forming his  duties  for  the  Kinloch  Company  at  the 
time  he  was  injured. 

We  are,  therefore,  clearly  of  the  opinion  that  the 
instruction  as  asked  was  erroneous  and  that  the  court 
properly  modified  and  gave  the  same  in  the  modified 
form. 

There  is  no  merit  iix  this  insistence. 

V.  The  correctness  of  the  instruction  on  the  meas- 
ure of  damages  is  challenged  for  the  reason  thus 
stated : 

**The  court  erred  in  giving  plaintiff's  instruction 
number  11  on  the  measure  of  damage. 

**The  petition  alleged  plaintiff's  earning  capacity 
at  one  hundred  dollars  ($100)  per  month,  and  averred 
that  he  had  lost  and  would  continue  to  lose  this  amount 
monthly.  The  instruction  in  nowise  limited  the  jury  in 
any  award  they  might  choose  to  make  plaintiff  on  this 
account  for  such  loss.-' 

There  is  no  merit  in  this  contention.  The  petition 
somewhat  minutely  stated  the  various  elements  of  dam- 
ages sustained,  but  did  not  undertake  to  state  the 
amount  of  each,  but  after  this  enumeration  the  petition 
stated  generally  that  respondent  was  damaged  in  the 
sum  of  $35,000,  and  prayed  judgment  therefor. 
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Good  pleading  requires  the  injured  party  to  state 
his  earning  capacity,  etc.,  but  the  law  does  not  require 
the  pleader  to  ask  a  separate  finding  on  each  element 
of  the  damage;  and  there  is  no  more  reason  for  re- 
quiring a  separate  assessment  on  the  loss  of  earnings 
than  there  is  for  a  separate  assessment  upon  each  and 
all  of  the  other  elements  stated. 

This  contention  is  wholly  without  merit. 

VI.  It  is  lastly  insisted  that  the  verdict  is  exces- 
sive. 

The  verdict  was  for  $22,500,  but  the  court  required 
the  appellant  to  enter  a  remittittir  of  $4500,  reducing 
the  verdict  to  $18,000,  and  then  rendered  judgment 
thereon. 

There  is  no  question  but  what  this  is  a  large  judg- 
ment, much  above  the  average ;  but  it  should  be  borne 
in  mind  the  injuries  sustained  in  this  case  are  also  far 
above  the  a. erage  injuries  involved  in  the  ordinary 
lawsuit. 

This  is  not  a  case  where  the  proverbial  invisible 
weak  back,  stiff  joints,  loss  of  manhood,  injury  to  some 
vital  organ,  etc.,  was  presented  to  a  jury  for  determi- 
nation; but  it  ii  a  case  where  the  terrific  force  of  2300 
volts  of  electricity  poured  through  the  body  of  respond- 
ent fpr  several  minutes  and  left  its  visible  and  indu- 
bitable evidence  of  the  frightful  effect  upon  respond- 
ent. Both  hands  were  practically  burned  off,  besides 
he  received  other  severe  injuries  and  the  physical  pain 
and  mental  anguish  suffered  by  him  is  beyond  descrip- 
tion; and  the  suffering  he  will  have  to  endure  in  the 
fnture  is  equally  apparent. 

Respondent  was  twenty-odd  years  of  age,  earn- 
ing about  $100  per  month  prior  to  his  injury  and  since 
then  about  $35  to  $40;  and  his  life  expectancy  was 
thirty-five  and  one-third  years.  The  net  loss  in  his 
wages  up  to  this  date  has  been  about  $4000,  and  should 
he  live  his  allotted  time,  thirty-five  years,  his  loss  in 
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that  regard  will  have  amounted  to  more  than  $20,000, 
a  fimn  in  excess  of  the  amount  of  the  judgment.  Should 
^e  add  to  this  his  disfigurement,  physical  pain  and 
mental  anguish  suffered  and  to  be  suffered  by  him  it 
would  be  much  larger.  Since,  however,  he  has  ex- 
pressed a  willingness  to  accept  $18,000,  it  seems  to  me 
that  the  appellant  has  no  substantial  reason  to  com- 
plain along  that  line. 

I  know  of  but  two  cases  where  the  injuries  received 
were  more  frightful  than  were  those  sustained  by  the 
respondent  in  this  case.  Those  cases  are  Clark  v. 
Railroad,  234  Mo.  396,  and  Corby  v.  Telephone  Co.,  231 
Mo.  417.  While  the  injuries  in  those  cases  were  greater 
than  those  received  by  respondent,  yet  the  judgments 
therein  were  proportionately  larger. 

For  these  reasons  I  believe  that  the  judgment  of 
the  circuit  should  be  affirmed.  Lamm,  C,  J.,  Walker,  J., 
and  Brown,  J.,  concur;  Brown,  J.,  in  result,  and  Lamm, 
C.  J.,  in  a  separate  opinion  filed,  in  which  Woodson, 
Brown  and  Walker,  J  J.,  concur;  Graves,  J.,  dissents, 
in  a  separate  opinion  in  which  Paris,  J.,  concurs ;  Bond, 
J.,  dissents  in  separate  opinion. 

CONCURRING  OPINION. 

LAMM,  C.  J. — My  vote  is  to  concur,  because :  .  The 
following  propositions  gather  head  and  must  be  ad- 
mitted on  this  record :  First,  defendant  was  negligent; 
second,  plaintiff  had  the  right,  nay,  was  invited  to 
climb  the  pole;  third,  (stripped  of  speculative  em- 
broidery) on  last  analysis  the  turning  question  is:  Was 
plaintiff  guilty  of  contributory  negligence  as  a  matter 
of  law? 

The  rule  is :  If  there  can  be  no  two  ways  about 
it  among  reasonable  persons  of  average  intelligence 
but  that  he  was,  then  the  question  was  for  the  court; 
but  if  there  can  be  different  views  entertained  by  rea- 
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sonable  persons  of  average  intelligence,  then  the  ques- 
tion was  for  the  jury. 

Now,  plaintiff  had  two  points  of  view — two  places 
to  look  and  see — one  on  the  ground^  before  starting  to 
climb — one  on  the  pole  while  climbing.  The  question, 
then,  splits  in  twain  and  becomes  two,  to-wit: 

First,  was  plaintiff  while  on  the  ground  guilty  of 
contributory  negligence  as  a  matter  of  law,  in  not  using 
ordinary  care  to  see  (or  in  not  seeing)  the  contact  of 
the  sagging  high-voltage  wire  with  the  iron  spike  he 
must  use  as  a  handhold  or  step  toward  the  top  of  a 
pole,  say,  forty  feet  high? 

Second,  Or  was  he  so  guilty  in  not  seeing  such  con- 
tact while  climbing  the  pole! 

As  to  the  first,  to  say  that  ordinary  care  (as  a  mat- 
ter of  law)  requires  a  man  on  the  ground  to  see  the 
contact  of  a  high-voltage  wire  with  an  iron  spike  at 
the  top  of  a  pole  forty  feet  high,  will  not  do.  That 
would  be  extraordinary,  not  ordinary,  care.  Many 
men  might  have  many  minds  on  whether  he  could  or 
should.  Hence,  the  question  was  for  the  jury  on  that 
phase  of  it.  Especially  so,  as  he  had  no  warning  of 
trouble  in  general  or  of  trouble  of  that  kind,  but  was 
warned  and  had  found  the  trouble  he  was  looking  for, 
to-wit,  two  harmless  wires  entangled  or  crossed. 

As  to  the  second,  the  situation  is  even  more  favor- 
able to  plaintiff.  No  court  should  say,  I  think,  that  a 
man  climbing  a  pole  and  using  ordinary  care  is  bound 
(as  a  matter  of  law)  to  see  the  contact  of  that  wire 
with  a  spike  on  the  other  side  of  the  pole.  To  say  so 
means  that  a  climbing  man  must  look  np  the  pole,  down 
the  pole  and  around  the  pole  at  every  instant  of  time. 
Now  a  man,  being  a  sitter  or  walker,  is  not  a  natural 
pole-climber  and  at  ease  in  climbing,  like  a  squirrel 
or  monkey.  Contra,  a  man  climbing  a  pole  has  troubles 
incident  to  the  fact  that  he  belongs  to  the  genus  homo 
sapiens  and  his  native  home  is  on  the  ground,  i.  e., 
he  has  troubles  of  his  own  to  look  out  for.    Anyone  who 
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ever  climbed  a  tree  knows  that  his  feet,  legs,  arms, 
hands,  body,  all  demand  and  divide  his  attention.  So, 
the  danger  of  falling  not  only  makes  some  fear  natural, 
but  makes  a  call  on  his  mind.  To  say  plaintijBf  must 
look  around  the  pole  every  time  he  reaches  round  it  to 
grasp  a  spike  on  the  other  side  (to  see  if  lightning 
won't  strike  him  when  he  touches  it)  is  to  demand 
an  unusual  thing-^an  extraordinary  care,  it  seems  to 
me.  Naturally,  then,  my  conclusion  is,  it  was  for  the 
jury  to  speak  the  final  word.  The  jury  did,  and  I  rest 
content.  Woodson,  Brown  and  Walker,  J  J.,  concur  in 
these  views. 

DISSENTING  OPINION. 

GRAVES,  J. — I  cannot  concur  with  my  learned 
brother  in  the  affirmance  of  this  judgment.  I  think 
the  plaintiff's  own  negligence  bars  his  action.  His 
very  duties  (those  of  a  'Hrouble"  man  among  wires) 
required  of  him  alertness.  He  was  advised  of  the  sit- 
uation. He  knew  that  there  had  been  a  windstorm  and 
wires  were  apt  to  be  misplaced.  In  fact  this  was  one 
of  the  '* troubles"  in  the  line  of  his  work.  He  knew 
that  the  line  of  poles  was  occupied  by  more  than  one 
company.  He  knew  that  wires  of  the  defendant  carried 
a  deadly  current.  He  knew  that  by  wind  or  otherwise 
such  wires  might  become  displaced.  When  he  reached 
this  pole  in  question  he  knew  or  might  have  known  by 
the  exercise  of  reasonable  care  that  the  wires  had  not 
been  strung  thereon,  although  the  pole  stood  up  in  the 
midst  of  them.  He  knew  that  there  were  iron  handholds 
or  steps  thereon,  because  he  was  using  them.  He  knew 
that  the  deadly  ladened  wire  of  the  defendant  ran 
by  that  pole  and  that  it  had  not  been  fixed  to  a  cross- 
arm  so  as  to  keep  it  in  place.  His  experience  taught 
him  that  if  a  wire  of  high  voltage  was  in  contact  with 
the  iron  steps,  and  his  hand  was  placed  upon  the  iron 
step,  he  might  be  burned.  The  steps  and  the  wires  were 
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there  in  plain  open  view.  To  look  was  to  see  them. 
The  plain  physical  facts  cannot  be  wiped  out  by  evasive 
testimony.  [Kelsay  v.  Mo.  Pac.  Ry.  Co.,  129  Mo.  1  c 
376.] 

Had  plaintiff  looked  as  he  proceeded  up  this  pole 
this  case  would  not  be  here,  he  would  not  have  been 
injured.  When  the  evidence  froni  all  sides,  as  here, 
discloses  a  situation  of  physical  facts,  we  must  meas- 
ure care  or  want  of  care  by  those  facts.  We  cannot 
blind  our  eyes  to  them  and  admeasure  rights.  The  con- 
dition of  this  pole  was  in  plain  view.  As  plaintiff  went 
up  the  pole  Jiad  he  looked  at  each  step  before  touch- 
ing it,  the  trouble  would  have  been  averted.  The  pole 
stood  among  these  wires  and  this  he  knew.  The  steps 
were  there  and  the  slightest  care  upon  his  part  as  he 
approached  the  wires  in  his  ascent  would  have  discov- 
ered the  contact  of  the  wire  and  the  iron  step.  Under 
the  admitted  and  undisputed  facts  the  negligence  of 
the  plaintiff  bars  his  action,  and  the  trial  court  should 
have  so  said.  The  judgment  should  be  simply  reversed. 
Faris,  J.,  concurs  in  these  views. 

DISSENTING  OPINION. 

BOND,  J. — The  negligence  alleged  in  the  petition 
was,  that  the  injury  occasioned  to  plaintiff  by  climbing 
a  bare  pole  containing  only  spikes  for  footholds,  which 
had  been  erected  by  defendant  preparatory  to  its  fu- 
ture use  for  supporting  its  own  wires  and  those  of 
other  companies  when  cross  arms  should  have  been 
attached  thereto,  was  caused  by  the  fact  that  defend- 
ant negligently  permitted  its  defective  insulated  wire 
to  remain  in  that  condition  from  the  time  the  pole  was 
erected  until  the  twelfth  day  of  July,  whereby  plain- 
tiff, who  was  an  employee  of  another  company  and 
was  ascending  the  pole  in  order  to  reach  and  release 
some  of  the  wires  which  had  been  crossed  by  other 
wires,  and  in  so  doing,  and  while  reaching  for  the 
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crossed  wire  with  one  hand  and  feeling  around  the  pole 
with  his  knee  to  keep  his  balance,  he  placed  his  foot  on 
one  of  the  spikes  on  which  the  defendant's  said  wire 
was  then  resting,  and  received  the  shock  which  cansed 
the  injuries  sued  for. 

There  was  not  a  particle  of  proof  to  sustain  the 
allegation  of  defective  insulation  of  the  wires  of  the 
defendant  prior  to  the  accident.  The  pole  had  been 
erected  for  about  a  month  and  was  not,  as  yet,  sup- 
plied with  crossarms  for  the  support  of  the  wires  which 
were  to  be  placed  thereon  when  the  old  pole,  some  dis- 
tance off,  should  be  removed. 

There  is  no  evidence  whatever  of  any  right  given 
to  the  other  company,  of  which  plaintiff  was  the  em- 
ployee, to  use  the  pole  in  question  until  it  should  be 
equipped  with  cross-arms  in  order  to  support  the  wires 
it  was  intended  to  bear,  nor  that  defendant  could  rea- 
sonably foresee  the  incidents  culminating  in  the  injury 
to  plaintiff,  who  at  the  time  of  the  accident  was  a 
*  trouble"  man  sent  out  to  discover  and  remedy  some 
mishap  to  the  lines  of  the  Kinloch  Company,  which 
was  his  employer.  This  utter  dearth  of  evidence  to 
show  any  negligence  on  the  part  of  defendant  is  the 
only  reason  why  I  am  constrained  in  the  present  state 
of  the  law  to  dissent  to  the  opinion  adopted  by  the 
majority  of  the  court  aflSrming  a  judgment  obtained  by 
plaintiff.  But  I  am  not  willing  to  concede  that  the 
right  to  recover  for  an  injury  suffered  in  hazardous 
industry,  should  any  longer  be  predicable  only  upon 
proof  of  negligence  on  the  part  of  the  owner.  I  think 
that  stage  in  the  evolution  of  the  law  has  now  been 
passed,  and  that  the  administration  of  justice  should 
no  longer  be  obstructed  by  the  outworn  legal  concept, 
which  refuses  all  compensation  for  injuries  caused  by 
work  necessary  to  social  betterment  except  upon  proof 
of  causative  negligence  on  the  part  of  the  employer. 

The  multitude  and  mischief  of  cases  like  the  pres- 
ent demonstrate,  in  my  opinion,  the  imperative  need 
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in  our  positive  law  of  an  enactment  embodying  tlie 
principle  of  workingmen's  compensation.  [3  Bailey, 
Per.  Lij.  (2  Ed.),  sees.  858-9.]  The  economic  and  so- 
cial reasons  demanding  such  a  law  are  universal  among 
the  dvilized  nations  of  the  world  where  industrialism 
has  reached  a  development  and  expansion  undreamed 
of  in  the  past.  The  moral  life,  comfort  and  well-being 
of  humanity  today,  not  to  mention  its  luxuries,  require 
the  employment  ifor  utilitarian  purposes  of  the  great 
bulk  of  the  human  race.  Society  demands  the  product 
of  the  labor  of  the  men  so  employed.  This  imposes 
a  correlative  duty  upon  it,  to  provide  compensation  for 
injuries  caused  by  the  perilous  employment  it  exacts 
of  them  as  the  wage  of  life  and  sustenance,  and  fur- 
nishes the  moral  and  economic  reason  for  charging 
such  employments  with  the  payment  of  indemnity  for 
injuries  sustained  by  the  men  engaged  in  them. 

The  duty  to  see  this  done  rests  upon  the  law-mak- 
ing bodies  of  the  State  and  Nation.  The  failure  to  ex- 
ert that  power  is  dereliction  of  sovereign  duty  on  the 
part  of  the  State  which,  in  its  capacity  as  the  repre- 
sentative of  organized  society,  is  entrusted  with  gov- 
ernmental power  of  regulation  commensurate  with  the 
purpose  for  which  it  exists.  It  is  the  absolute  duty 
of  the  State,  in  virtue  of  its  inherent  power  of  police 
and  of  internal  regulation  of  the  affairs  of  the  people, 
to  cause  its  statutory  or  positive  law  to  walk  hand  in 
hand  with  the  principles  of  social  justice  as  they  are 
evolved  by  the  growth  and  progress  of  civilized  life. 
Such  enactments  can  be  made  so  as  not  to  violate  any 
restriction  imposed  upon  the  law-making  power  by  the 
State  or  Federal  Constitution.  Twenty-two  States  of 
the  Union,  and  many  of  the  most  enlightened  nations  of 
the  world,  have  incorporated  the  feature  of  Working- 
men's  Compensation  as  part  and  parcel  of  their  mu- 
nicipal law.  This  should  be  universally  done  in  the 
States  of  this  Union,  whose  vast  industrialism,  so  far 
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out-stepping  that  of  any  other  Nation,  creates  a  cor- 
respondingly greater  reason  for  such  legislation. 

There  need  be  no  apprehension  of  failure  on  the 
part  of  the  courts  to  enforce  these  salutary  laws  if  they 
are  framed  with  justice,  fairness  and  wisdom,  and  are 
properly  guarded  against  greater  injuries  to  others 
than  the  mischief  they  design  to  remedy.  While  the 
decisions  of  the  courts  represent  the  fixed  forms  of 
concentrated  public  opinion,  yet  they  must  adapt  them- 
selves to  any  essential  change  of  the  conditions  upon 
which  they  rest,  and  they  do  meet,  and  must  reflect  the 
stable  forms  of  economic  and  social  science,  acquired 
in  the  progress  of  public  thought.  [Borgnis  v.  Falk 
Co.,  147  Wis.  327;  In  re  Opinion  of  Judges,  209  Mass. 
607;  Employers'  liability  Cases,  223  U.  S.  1.] 

While  the  Workingmen's  Compensation  Act  was 
declared  unconstitutional  by  the  Courts  of  Appeals  of 
New  York,  that  conclusion  was  reached  under  the  rigid 
rules  applicable  to  the  state  of  the  law  as  then  ex- 
pounded in  the  rulings  of  the  courts.  But  social  pur- 
pose then  moving,  and  never  resting,  has  passed  be- 
yond the  stage  of  public  opinion  upon  which  the  ruling 
of  that  court  was  based,  and  another  Legislature  has 
enacted  a  new  law  for  the  relief  of  workingmen.  It 
does  not  follow  that  the  courts  would  now  feel  them- 
selves bound  to  apply  to  this  new  act,  which  crystalizes 
modern  thought,  the  rulings  which  were  applicable  to 
the  simpler  and  earlier  social  conditions  from  which 
they  were  deduced. 

In  the  State  of  Washington,  the  Legislature  has 
enacted  a  just  and  wise  scheme  of  providing  for  its 
people  whose  living  depends  upon  the  development  of 
its  industrialism.  In  a  general  way  that  scheme  is  a 
great  advance  beyond  the  crude  provisions  contained 
in  the  English  Act  of  1897.  The  Washington  statute 
has  ramifications  covering  every  branch  of  industry. 
Its  practical  enforcement  is  lodged  in  the  hands  of  an 
administrative  board,  its  workings  have  been  fair  and 
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just  to  the  employer  as  well  as  the  employee,  and  have 
been  sanctioned  hy  the  Supreme  Court  of  that  State. 
[State  ex  rel.  v.  Clausen,  65  Wash.  156.]  Its  general 
features  have  been  enacted  in  ten  other  States  of  the 
Middle  West,  including  Illinois,  Wisconsin,  Michigan 
and  others. 

The  State  of  Missouri  should  make  similar  provi- 
sions for  compensation  for  workingmen  engaged  in 
dangerous  employments  within  its  borders.  It  can 
safely  do  so  under  the  power  entrusted  to  it  by  the  Con- 
stitution and  for  the  object  and  purpose  proclaimed  in 
its  Bill  of  Rights.  [Constitution,  art.  2,  sec.  4.]  By 
taking  this  step  it  would  accomplish  a  great  act  of  duty 
and  social  justice,  of  which  it  has  been  said  by  the 
President  of  the  United  States  in  his  recent  message  to 
Congress,  **  Social  justice  comes  first.  Law  is  the  ma- 
chinery for  its  realization  and  is  vital  only  as  it  ex- 
presses and  embodies  if  [Message  to  Congress,  Dec. 
2,  1913.]  No  publicist  has  stated  more  clearly,  com- 
pletely and  concretely,  nor  with  more  pifh  and  power, 
the  basic  principles  and  true  end  of  all  laws  devised 
for  the  well-being  of  organized  society.  When  that 
ideal  is  realized  society  will  pay  the  toll  of  injuries 
necessarily  inflicted  to  accomplish  its  needs,  for  each 
industry  will  add  the  expense  of  its  liability  to  the  rea- 
sonable profit  earned  in  its  workings  and  thus  the  bur- 
den will  be  shifted  upon  the  community  where  it  should 
rightfully  rest.  The  particular  employer  cannot  then 
complain  that  he  has  been  mulcted  for  damages  which 
were  not  caused  by  his  negligence,  for  not  he,  but  the 
public,  will  pay  the  price  of  the  comforts  and  well  be- 
ing accruing  to  it  from  the  conduct  of  the  needed  in- 
dustry. 

While  I  dissent  to  the  opinion,  in  this  case  because, 
in  the  absence  of  any  proof  of  negligence  on  its  part, 
no  liability  could  be  incurred  by  defendant  under  the 
law  of  the  land,  I  have  felt  it  my  duty  in  so  doing  to 
point  out  to  the  people  of  this  State  and  their  Legis- 
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lature,  the  duty  resting  upon  them  to  amend  that  law 
so  that  the  dangerous  occupation  demanded  by  society 
shall  be  charged  with  compensation  for  injuries  caused 
by  them  totally  irrespective  of  their  negligent  opera- 
tion. 

ON  MOTION  FOR  A  REHEARING. 

WOODSON,  J. — The  principal  reason  assigned  by 
counsel  for  a  rehearing  is,  that  the  judge  who  wrote 
the  majority  opinion  in  the  case  misconceived  the  evi- 
dence regarding  the  removal  of  an  old  pole  and  the 
substitution  of  the  new  one  mentioned  in  the  evidence, 
as  authorized  by  the  permits,  set  out  in  the  statement 
of  the  case. 

It  is  contended  in  this  motion  that  the  record  does 
not  show  that  an  old  pole  was  removed  or  that  a  new 
one  was  inserted  instead  thereof,  but 'that  the  new  pole 
was  erected  at  a  different  place,  some  thirty  feet  from 
where  any  of  the  old  poles  had  then  or  formerly  stood, 
and  that  none  of  the  wires  of  the  various  parties  men- 
tioned had  been  attached  to  the  new  pole. 

Conceding  for  the  sake  of  the  argument  only,  that 
said  contention  is  true,  Xv^hich  as  a  matter  of  fact  I  do 
not  believe  from  this  record  to  be  true,  yet,  the  result 
must  be  the  same  as  announced  in  the  opinion  hereto- 
fore handed  down,  for  the  reasons ;  first,  that  if  the  new 
pole  erected  was  riot  placed  in  the  place  of  the  old  one 
authorized  to  be  removed  by  the  permits  mentioned, 
then  the  new  pole  which  caused  the  injury  was  a  public 
nuisance  (Cartwright  v.  Liberty  Telephone  Co.,  205 
Mo.  126),  which  as  a  matter  of  law  would  render  the 
defendant  liable  for  all  injuries  which  would  naturally 
flow  therefrom,  regardless  of  the  question  of  negli- 
gence on  its  part.  The  law  will  not  permit  a  party  to 
say  that  it  is  true  he  constructed  and  maintained  a 
public  nuisance  which  injured  another  and  he  is  not 
liable  in  damages  therefor,  because  the  nuisance  was 
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constructed  and  maintained  even  with  the  highest  de- 
gree of  care  and  caution. 

In  such  cases  the  question  of  negligence  does  not 
enter  into  the  merits  of  the  case,  for  the  simple  reason 
that  the  establishment  and  maintenance  of  a  public 
nuisance  is  a  greater  breach  of  the  law  than  any  act  of 
negligence.  If  that  was  not  true  then  any  person  could 
create  or  maintain  as  many  public  nuisances  as  he 
deemed  proper,  and  thereby  injure  others  every  day, 
yet  escape  all  liability  by  saying  that  he  used  the  high- 
est degree,  or  even  due  care  in  constructing  and  main- 
taining them.  In  other  words,  the  construction  and 
maintenance  of  public  nuisances  are  within  and  of 
themselves  acts  of  the  most  grievous  violation  of  the 
law,  much  more  so  than  any  ordinary  act  of  negligence. 
The  author  of  the  former  is  not  only  liable  for  all  dam- 
ages that  naturally  flow  therefrom,  but  he  is  also  sub- 
ject in  many  cases  to  a  fine  and  imprisonment  there- 
for; while  in  but  few  cases  of  negligence  is  one  liable 
criipinally  therefor. 

This  seems  to  be  conceded  by  all  of  the  authori- 
ties without  exception,  in  so  far  as  I  can  find.  Coun- 
sel for  relator  in  the  case  of  State  ex  rel.  Excelsior 
Powder  Manufacturing  Co.  v.  Ellison,  post,  p.  585,  the 
Opinion  in  which  was  handed  down  by  Court  in  Banc 
on  July  14,  1914,  seems  to  concede  thi&  to  be  the  law 
and  cites  no  authority  to  the  contrary,  but  attempts 
to  escape  liability  upon  the  ground  that  a  railway  is 
not  a  public  highway  within  the  meaning  of  the  ordi- 
nary public  road  or  highway  of  the  counties  and  State. 

I  have  made  quite  an  extensive  examination  of  this 
question,  and  I  have  been  unable  to  find  a  single  au- 
thority to  the  contrary ;  and  upon  the  contrary,  I  have 
been  unable  to  find  a  single  case  of  this  character  where 
the  law  requires  the  plaintiff  to  go  further  than  to 
plead  and  prove  that  the  injury  was  caused  by  a  public 
nuisance.  I  do  not  mean  by  this  statement  to  be  un- 
derstood to  say  that  there  are  not  many  cases  wherein 
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both  negligence  and  the  nuisance  were  charged  and 
proven,  but  what  I  do  mean  to  say  is,  that  I  know  of 
no  case  where  tTie  question  has  been  raised  which  holds 
that  negligence  must  be  charged  and  proven  in  addi- 
tion to  the  fact  that  a  public  nuisance  caused  the  in- 
jury, and  I  dare  say  none  such  exists. 

And  upon  principle  and  justice  no  person  should 
be  permitted  to  maintain  a  public  nuisance  and  then 
say  that  he  is  not  liable  for  the  injuries  which  naturally 
flow  therefrom.  This  principle  of  law  is  so  well  and 
universally  recognized  it  would  be  a  useless  waste  of 
time  and  labor  to  cite  authorities  in  support  thereof. 

The  second  reason  why  the  motion  for  a  rehearing 
should  be  denied  is:  That  if  the  new  pole  was  not 
erected  in  lieu  of  an  old  pne  in  pursuance  to  the  permits 
issued  by  the  city  to  the  defendants,  how  could  the 
plaintiff  know  that  fact?  There  is  no  direct  evidence 
bearing  upon  that  point;  but  suppose  there  was,  still 
the  new  pole  was  intended  to  serve  the  purposes  of  the 
old  one,  and  was  subjected  to  the  same  uses  and  burdens 
that  it  was ;  and  the  plaintiff  had  the  same  right  to  use 
the  new  that  he  had  to  use  the  old.  This  is  self-evident. 

A  third  ground  assigned  for  a  rehearing,  which  I 
take  to  be  more  facetious  than  serious,  is  couched  in 
two  questions  which  will  be  presently  quoted,  regard- 
ing what  we  stated  in  relation  to  the  insulation  of 
wires. 

The  questions. referred  to  are  as  follows: 

**Did  the  court  stop  to  think  that  defendant  could 
not  put  rubber  gloves  on  its  wires!  That  there  is  no 
such  insulation  for  wires,  because  in  the  wind  and 
weather  rubber  would  not  last  at  all  and  therefore  no 
such  insulated  wire  can  be  bought! 

Answering  those  questions — not  in  the  spirit  in 
which  they  were  asked,  but  in  a  judicial  spirit — ^I  will 
for  myself  state,  that  I  did  not  think  of  the  former 
question,  nor  do  I  agree  to  the  result  indicated  by  the 
two  questions  propounded. 
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We  proceeded  upon  the  thegry  that  if  a  hand  could 
be  perfectly  insulated  hy  rubber  gloves;  which  require 
great  skill  and  considerable  cost  to  manufacture,  then 
by  parity  of  reasoning  a  single  wire  could  be  insulated 
much  easier — as  much  so  as  one  finger  of  a  man  could 
be  insulated  by  one  rubber  finger  of  the  glove,  and 
with  no  more  than  a  tithe  of  the  cost  proportionately. 

And  as  to  the  wear  suggested  by  the  second  ques- 
tion I  naturally  supposed  a  wire  insulated  and  hanging 
upon  the  cross-arms  of  the  poles,  though  exposed  to 
the  wind  and  weather,  would  certainly  last  as  long  as 
a  rubber  glove  which  is  equally  exposed  to  wind  and 
weather  and  also  constantly  coming  in  violent  contact 
with  the  wires,  poles,  cross-arms,  tools  and  various 
other  instrumentalities  used  by  the  ** trouble"  man  in 
adjusting  and  making  the  thousand  and  one  repairs 
that  are  necessary  to  be  made  upon  these  great  elec- 
trical systems  of  wire  overhanging  our  cities.  This 
is  upon  the  same  principle  that  a  pavement  will  out- 
last a  boot  or  a  shoe,  and  be  not  as  costly  in  propor- 
tion. 

If  this  is  not  sound  reasoning  then  my  common 
knowledge,  experience  and  general  observation  are  not 
worth  the  paper  these  words  are  written  upon. 

But  be  this  true  or  false,  I  am  still  of  the  opinion 
that  the  grievous  injuries  sustained  by  the  plaintiff 
were  caused  by  the  grossest  character  of  negligence 
on  the  part  of  the  defendant ;  and  that  the  defendant 
had  a  fair  and  impartial  trial ;  and  for  that  reason  the 
motion  for  a  rehearing  should  be  overruled ;  and  it  is 
80  ordered.  All  concur  except  Graves,  Bond  and  Far- 
is,  J  J,,  who  dissent 
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THE  STATE  ex  rel.  MERCHANTS  RESERVE  LIFE 
INSURANCE  COMPANY  v.  CHARLES  G. 
REVBLLE,  Superintendent  of  Insurance. 

In   Banc,  July  2,   1914. 

1.  INSURANCE:  Deceptive  Pollclea.  An  Insurance  policy  wlilch 
In  Its  main  contractual  part  calls  for  a  fixed  and  unchangeable 
premium,  and  which  In  other  parts,  hid  away  In  small  type, 
says  that  "If  the  premiums  be  Insufficient  to  meet  the  require- 
ments of  the  policy  the  company  reserves  the  right  to  call  for 
the  difference  necessary  to  meet  the  requirements  and  to  fix 
the  time  for  the  payment  thereof,"  Is  calculated  to  mislead 
and  to  deceive  persons  who  may  purchase  such  policies;  and 
such  a  policy  does  not  "show  that  the  UablUtles  of  members 
are  not  limited  to  fixed  or  artificial  premiums,"  as  required  by 
Sec.  6955,  R.  S.  1909. 

Held,  by  WOODSON,  X,  concurring,  that  the  separation  of  a 
clause  In  bold  tyi>e  on  the  front  page  of  a  policy  calling 
for  a  fixed  premium,  from  another  clause  in  obscured  type 
on  the  back  thereof  authorizing  a  variation  In  the  amount 
of  premium.  If  not  Intended  to  deceive  the  average  man 
who  desires  assessment  Insurance,  would  have  that  effect, 
and  would  In  effect  perpetrate  a  fraud  upon  the  appUcant, 
either  Intentional  or  In  law. 


2.   :  :  Foreign  Company:  License  to  Do  Business. 

The  Superintendent  of  Insurance  cannot  be  compelled  to  Issue 
to  a  foreign  Insurance  company  a  license  to  do  business  in 
this  State  on  the  assessment  plan,  whose  policies  are  calculated 
to  deceive,  In  that  In  their  main  part  they  call  for  a  fixed 
premium,  and  in  another  they  authorize  the  company  to  vary 
the  assessment  according  to  the  needs  of  the  company.' 

Mandamus. 

Wbit  denied. 

A.  T.  Dumm  for  relator. 

(1)  Mandamus  is  the  proper  remedy  in  this  case. 
State  ex  rel.  v.  Cook,  171  Mo.  348 ;  State  ex  rel.  v.  Van- 
diver,  213  Mo.  187;  State  ex  rel.  v.  Vandiver,  222  Mo. 
206.  (2)  The  demurrer  to  the  petition  for  the  writ 
(standing  as  and  for  the  writ  itself)  admits  all  the 
material  facts  alleged  therein.  Dodson  v.  Lomax,  113 
Mo.  555;  Goodson  v.  Goodson,  140  Mo.  206;  Rodgers 
V.  Ins.  Co.,  186  Mo.  248;  State  ex  rel.  v.  Reynolds,  121. 
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Mo.  App.  705.  (3)  Relator  is  an  assessment  insur- 
ance company,  and  the  policy  which  it  proposes  to  write 
in  Missouri  is  a  contract  of  insurance  on  the  assess- 
ment plan,  as  such  contract  is  defined  by  the  laws  of 
this  State.  Sees.  6950,  6955,  R.  S.  1909;  Elliott  v. 
Life  Ins.  Co.,  163  Mo.  132;  Hanford  v.  Ben.  Assn.,  122 
Mo.  50;  Westerman  v.  Supreme  Lodge,  196  Mo.  715; 
Haydel  v.  Life  Assn.,  98  Fed.  200;  Haydel  v.  Life 
Assn.,  104  Fed.  718,  44  C.  C.  A.  169;  Hayden  v.  Life 
Ins.  Co.,  136  Fed.  285;  Crosby  v.  Mut.  Reserve,  78  N. 
Y.  Supp.  237;  Smoot  v.  Life  Assn.,  138  Mo.  App.  438; 
McCoy  V.  Life  Assn.,  134  Mo.  App.  35. 

John  T.  Barker,  Attorney-General,  and  W.  T. 
Rutherford,  Assistant  Attorney-General,  for  respond- 
ent 

(1)  The  character  of  an  insurance  company  is  de- 
termined by  the  policy  it  issues.  Toomey  v.  Knights 
of  Pythias,  147  Mo.  129;  Jacobs  v.  Life  Assn.,  146  Mo. 
523;  Falkens  v.  Ins.  Co.,  98  Mo.  App.  480.  (2)  Re- 
lator is  not  an  assessment  company,  and  the  certificate 
filed  with  respondent  is  not  a  contract  of  insurance  on 
the  assessment  plan,  as  defined  by  the  laws  of  Missouri. 
Williams  v.  Insurance  Co.,  189  Mo.  80 ;  Aloe  v.  Insur- 
ance Co.,  164  Mo.  687. 

BROWN,  J. — Mandamus  to  compel  the  State  Su- 
perintendent of  Insurance  to  issue  a  license  to  relator 
to  write  life  insurance  in  this  State  upon  the  assess- 
ment plan. 

Relator,  in  appropriate  averments,  states  that  it 
is  an  insurance  company  incorporated  in  the  State  of 
Illinois,  and  authorized  under  the  laws  of  that  State 
to  write  life  insurance  upon  the  assessment  plan.  After 
alleging  that  it  has  complied  with  the  requirements  of 
section  6955,  Revised  Statutes  1909  (which  section  des- 

260  Mo.— 8 

Digitized  by  VjOOQIC 


114        SUPREME  COURT  OF  MISSOURI, 

state  ex  rel.  v.  Revelle. 


ignates  what  a  foreign  life  insurance  company  must  do 
to  entitle  it  to  a  license  to  transact  business  in  this 
State  on  the  assessment  plan),  relator  avers  that  the 
respondent  has  refused  to  issue  to  it  a  license  to  do 
business  in  this  State. 

In  his  return  respondent  admits  that  the  appli- 
cation of  relator  for  license  was  made  to  him  in  due 
form.  He,  however,  asserts  that  the  relator  is  not 
entitled  to  the  license  demanded,  for  the  reason  that 
the  policies  or  contracts  of  insurance  which  relator  pro- 
poses to  write  and  sell  in  Missouri  are  not  in  con- 
formity with  the  provisions  of  said  section  6955,  in 
this:  That  said  policies  or  contracts  fail  to  *'show 
that  the  liabilities  of  the  members  (policy  holders)  are 
not  limited  to  fixed  or  artificial  premiums,''  as  required 
by  said  section. 

The  alleged  failure  to  recite  in  the  policies  which 
relator  proposes  to  write  the  fact  that  the  liabilities 
of  the  holders  thereof  ^'are  not  limited  to  fixed  or  arti- 
ficial premiums''  constitutes,  under  the  law  and  plead- 
ings, the  sole  issue  for  our  consideration. 

All  that  part  of  the  proposed  policies  which  ap- 
pears above  the  signatures  of  the  oflScers  is  on  the 
first  page  thereof  and  in  large  plain  letters  about  one- 
fourth  of  an  inch  in  size,  and  reads  as  follows : 

MERCHANTS   RESERVE   LIFE   INSURANCE   COMPANY 

Incorporated  Under  the  Laws  of  the  State  of  lUinoie 

No.  $2000. 

Hereby  Insures  the  Life  of of State  of and 

agrees  to  pay  Two  Thousand  DoUars  Immediately  to  if 

living,  otherwise  to  the  insured's  executors,  administrators  or 
assigns  in  the  manner  herein  provided,  at  the'  Home  Office  of 
this  Company,  in  the  City  of  Chicago,  Illinois,  upon  the  pres- 
entation of  this  policy  and  the  receipt  and  acceptance  of 
satisfactory  proofs  of  death  of  the  insured.  This  contract  for 
Insurance  is  made  in  consideration  of  the  application  therefor 
which  is  hereby  made  a  part  of  this  contract.    And  in  further 

consideration  of  the  sum  of  Dollars  premium  as  agreed 

between  the  parties  hereto  and  according  to  the  rates  specified 
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herein,  betng  the  premium  for  Insurance  for  the  period  terminat- 
ing on  the  —  day  of  19 — ,  and  in  further  consideration 

of  the  Payment  on  said  last-named  date  to  this  Company  at 
its  designated  depository  as  the  premium  for  Whole  Life  In- 
surance of  the  sum  of Dollars  and  a  like  sum  quarterly 

thereafter,  which  shall  be  due  on  the  first  days  of  January, 
April,  July  and  October  of  each  year  during  the  continuance  of 
this  policy. 

This  policy  is  issued  and  accepted  subject  to  the  benefits, 
stipulations  and  conditions,  as  set  forth  on  the  following  pages 
which  form  a  part  of  this  contract  as  fully  as  if  they  were 
recited  at  length  over  the  signatures  hereto  affixed. 

In  Witness  Whereof  (the  usual  attesting  clause). 

Relator  attaches  to  its  application  seven  copies  of 
the  policies  which  it  proposes  to  write  and  sell  in  Mis- 
souri, and  seems  to  concede  that  there  is  nothing  on 
the  front  page  of  its  proposed  policies  which  would  in- 
dicate that  the  premiums  to  be  paid  thereunder  are  not 
fixed  and  unchangeable,  and  for  that  reason  in  contra- 
vention of  the  provisions  of  section  6955,  Revised  Stat- 
utes 1909,  hereinbefore  noted. 

Relator,  however,  insists  that  while  the  front  page 
of  its  policies  may  indicate  that  the  premiums  to  be- 
come due  thereunder  are  fixed  and  agreed  upon,  yet 
the  application  of  the  insured  and  the  stipulations  and 
conditions  printed  on  the  back  or  outside  of  said  pro- 
posed policies  clearly  show  that  the  relator  reserves 
the  right  to  call  for  additional  payments  in  case  the 
premiums  specified  on  the  front  page  of  such  policies 
are  insuflBcient  to  meet  the  requirements  of  said  poli- 
cies. 

In  relator's  brief  it  is  asserted  that  in  the  seventh 
paragraph,  under  the  caption,  **  Benefits,  Stipulations 
and  Conditions,''  on  the  back  of  relator's  proposed 
policies,  the  following  condition  is  found : 

'*  Should  the  premium  be  insuflScient  to  meet  the 
requirements  of  this  policy,  the  company  reserves  the 
right,  in  compliance  with  the  law  of  its  incorporation, 
to  call  for  the  difference  necessary  to  meet  the  re- 
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quirements  and  to  fix  the  time  for  the  payment  there- 
of." 

We  have  carefully  examined  all  that  is  printed  or 
written  on  the  proposed  policies  under  the  caption, 
'* Benefits,  Stipulations  and  Conditions,''  and  find  that 
the  above-quoted  condition  only  appears  on  one  of  said 
proposed  policies  under  that  caption.  However,  in 
six  of  said  proposed  policies,  in  the  eleventh  para- 
graph, printed  under  said  caption,  the  following  is 
found : 

'*  Stipulated  Premium.  Each  policy  holder  shall 
pay  quarterly  fixed  sums,  graduated  according  to  his 
age  at  entrance." 

The  above  paragraph,  instead  of  showing  that  the 
premiums  are  not  fixed  and  definite,  tends  to  show 
exactly  the  opposite,  i.  e.,  that  the  premiums  are  fixed 
** according  to  the  age  at  entrance"  which  recital,  of 
course,  announces  the  same  rule  under  which  contracts 
of  insurance  are  written  in  the  old  line  companies. 

We  have,  however,  found  that  the  quoted  condi- 
tion which  relator  cites,  is  inserted  in  the  printed  ap- 
plications to  six  of  said  proposed  policies.  In  said  six 
policies  this  condition  is  printed  near  the  middle  of  a 
paragraph  of  the  applications,  just  preceding  the  line 
on  which  the  insured  is  supposed  to  sign  his  name. 

This  condition  upon  which  relator  relies  as  tend- 
ing to  prove  that  it  is  doing  business  on  the  assess- 
ment plan  is  literally  buried  in  a  paragraph  printed  in 
type  so  small  that  380  words  are  inserted  in  a  space 
seven-eighths  of  an  inch  wide  and  nine  and  three-quar- 
ters inches  long.  If  the  purpose  of  the  relator  was  to 
place  this  condition  so  that  it  would  be  overlooked  by 
persons  signing  the  applications  and  purchasing  the 
policies,  then  its  efforts  in  that  behalf  would  undoubt- 
edly be  a  success.  On  one  of  the  blank  policies  at- 
tached to  relator's  application  for  license,  the  before- 
mentioned  condition  as  to  the  contingent  premiums  is 
-'ot  inserted  in  the  application,  but  is  found  under  the 
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caption,  ** Benefits,  Stipulations  and  Conditions**  (on 
the  back  of  said  proposed  policy).  The  face  of  said 
last-mentioned  policy,  however,  is  the  same  as  the  one 
hereinbefore  set  out  in  full. 

OPINION. 

I.  Relator  relies  chiefly  upon  the  case  of  Wester- 
man  V.  Supreme  Lodge,  196  Mo.  670, 1.  c.  670, 1.  c.  715, 
and  the  numerous  authorities  referred  to  in  that  opin- 
ion, where  the  rule  is  announced  that  a  stipulation  for 
premiums  to  become  due  upon  the  hap- 
inturance:  pening  of  certain  contingencies  that  may 
Ponc?e«T*  arise  in  the  future  will  serve  to  define 
the  status  of  the  company  as  one  doing 
business  under  the  assessment  plan,  notmthstanding 
that  in  such  policy  is  also  found  a  provision  which  calls 
for  fixed  premiums. 

Respondent  relies,  in  a  large  measure,  upon  the 
rule  announced  by  Division  One  of  this  court  in  the 
case  of  Williams  v.  Insurance  Co.,  189  Mo.  70. 

We  have  not  overlooked  the  case  of  Westerman 
v.  Supreme  Lodge,  supra,  but  the  facts  in  that  case 
are  not  the  same  as  in  the  case  at  bar.  After  care- 
fully considering  the  forms  of  policies  which  relator 
proposes  to  issue  and  sell,  if  licensed  to  transact  busi- 
ness in  Missouri,  we  are  convinced  that  the  face  of 
such  proposed  policies,  particularly  that  part  thereof 
printed  above  the  signatures  of  the  oflScers  of  the  com- 
pany, is  so  framed  as  to  mislead  and  deceive  persons 
who  might  purchase  such  policies. 

The  proposed  policies  all  recite  that  the  stipu- 
lated premiums  noted  on  the  first  page  thereof  in  large 
letters  have  been  agreed  upon  by  the  parties  according 
to  the  rates  specified  therein  as  the  consideration  for 
the  insurance  designated.  By  this  language  the  fact 
that  other  premiums  may  be  demanded  is  so  obscured 
as  to  lead  most  anyone  to  believe  that  no  other  pre- 
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mium  can  be  demanded,  and  that  the  payment  of  the 
amount  named  on  the  front  page  of  said  policies  is 
all  the  obligation  which  the  purchaser  assumes.  We 
do  not  think  that  such  language  in  a  policy  is  a  com- 
pliance with  section  6955,  supra. 

The  law  does  not  contemplate  that  obligations  to 
pay  several  premiums,,  some  of  them  fixed  and  others 
contingent,  may  be  scattered  promiscuously  and  dis- 
connectedly over  all  parts  of  a  policy,  so  that,  per- 
chance, the  purchaser  may  overlook  some  of  them  and 
thereby  obligate  himself  to  pay  more  than  he  intends 
to  pay. 

In  order  that  a  policyholder  may  not  be  deceived, 
if  there  is  (as  in  these  proposed  policies)  a  definite 
premium  named  on  the  front  page,  the  very  para- 
graph or  proviso  which  designates  such  stated  pre- 
mium should,  in  plain  words,  refer  to  the  fact  that  un- 
der other  provisions  of  the  policy  additional  premiiuns 
may  be  called  for  and  collected.  When  this  is  not 
done  the  policy  fails  to  show  that  the  premiums  are  not 
limited  as  required  by  section  6955,  supra. 

Instead  of  being  so  framed  as  to  promote  hon- 
esty and  open  fair  dealing  between  the  insured  and 
the  insurer,  all  the  proposed  policies  attached  to  re- 
lator's petition  are  so  framed  as  to  deceive  the  in- 
sured. We,  therefore,  hold  that  the  respondent  was 
fully  justified  in,  and,  in  fact,  should  be  commended 
for,  refusing  to  grant  the  license  which  relator  seeks 
to  obtain.  The  alternative  writ  of  mandamus  hereto- 
fore .issued  will  therefore  be  quashed,  and  the  abso- 
lute writ  demanded  will  be  denied.  It  is  so  ordered. 
All  concur,  Woodson,  J.,  in  separate  opinion. 

CONCURRING  OPINION. 

WOODSON,  J. — I  fully  concur  in  the  opinion  of 
my  learned  associate  for  the  reasons  stated  by  him; 
but  also  for  the  reason,  that  in  my  opinion  the  sepa- 
ration of  the  fixed  premiums  stated  in  the  face  of  the 
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policy  from  the  conditional  or  additional  premium 
mentioned  on  tiie  back  thereof  if  not  intended  to  de- 
ceive, would  have  that  effect  upon  the  average  policy- 
holder in  this  class  of  insurance.  As  a  rule  such  hold- 
ers are  not  financially  able  to  take  an  old-line  insur- 
ance policy,  nor  are  they  able  to  employ  counsel  to 
examine  and  construe  the  various  disconnected  provi- 
sions referred  to,  and  to  so  harmonize  them  as  to  in- 
telligently inform  the  holder  what  his  contract  re- 
quires him  to  pay. 

Why  this  separation  of  the  two  premiums  relating 
to  the  same  duty  and  obligation!  If  they  are  ger- 
mane and  relate  to  the  same  identical  subject-matter, 
they  should  be  stated  together  and  not  separated  as 
this  policy  shows  will  be  done  if  the  company  should 
be  authorized  to  do  business  in  this  State.  Of  course, 
if  the  insured  had  suflBcient  legal  and  business  capacity 
to  read  and  understand  this  entire  policy  then  no  harm 
would  be  done ;  but  as  a  rule  they  are  deficient  in  those 
matters  or  never  have  the  time  or  opportunity  to  in- 
vestigate the  policy  in  full,  consequently,  all  such  who 
only  read  the  large  type  in  the  front  of  the  policy, 
which  is  easily  read  and  understood,  never  see  or  un- 
derstand the  small  print  on  the  back  thereof.  This 
is  clearly  a  perpetration  of  a  fraud  upon  the  applicant, 
either  intentional  or  in  law,  no  difference  which  in 
effect,  and  neither  should  be  tolerated  by  a  great  State 
organized  and  existing  to  protect  the  life  of  her  citi- 
zens and  to  secure  unto  them  the  rights  of  liberty  and 
property,  which  includes  the  right  to  contract  upon 
equal  footings. 
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THE  STATE  ex  rel.  MORRIS  KELLY  v.  GUY  D. 
KIRBY,  Judge  of  Juvenile  Court  of  Greene 
County. 

In   Banc,  July  2,  1914. 

1.  PROHIBITION:  No  Jolndar  of  iMuea:  Juvenile  Court.  If  no 
demurrer  to  the  return  of  respondent  to  a  writ  of  prohibition 
or  other  adversary  pleading  is  filed  by  relator,  there  is  no 
Joinder  of  issues;  and  in  such  condition  of  the  pleadings,  the 
court  will  not  rule  on  grave  questions  raised  by  relator's  brief, 
such  as  the  constitutionality  of  a  statute  creating  a  Juvenile 
court  and  prescribing  procedure  therein.  And  that  should 
especially  be  the  course  pursued  where  kindred  acts  of  the 
Legislature  have  been  upheld  and  respondent  circuit  judge 
in  his  return  states  that  his  purpose  is  to  try  the  Juvenile 
relator  Just  as  if  he  were  prosecuted  on  the  same  charge  in 
the  criminal  court,  and  it  is  manifest  relator  is  not  Ukely  to 
be  deprived  of  the  rights  and  privileges  granted  to  him  under 
the  Constitution  and  statutes. 

2.  JUVENILE  COURTS:  Only  One  Existent  Statute.  At  the 
present  time  there  is  only  one  valid  existing  statute  concerning 
Juvenile  courts  and  the  trial,  punishment  and  care  of  negli- 
gent and  delinquent  children,  and  that  is  the  Act  of  April  11, 
1911,  Laws  1911,  p.  177;  and  an  information  against  such  a 
child  should  be  based  upon  said  statute,  and  the  procedure 
should  be  in  accordance  therewith,  which  means  that  the  trial 
is  to  be  in  accordance  with  "the  practice  and  procedure  pre- 
scribed by  law  for  the  conducting  of  criminal  cases." 

Prohibition. 
Wbit  denied. 

T.  J.  Delaney  and  Talma  8.  Heffernan  for  relator. 

Relator  questions  generally  the  constitutionality 
of  the  act  establishing  the  said  juvenile  court;  and 
even  if  said  court  has  a  valid  existence,  relator  ques- 
tions the  right  of  said  court  to  proceed  against  this 
relator  in  the  manner  in  which  it  is  attempting  to 
do.  Said  Act  creating  said  court,  and  the  provisions 
thereof  generally  and  the  provisions  thereof  as  affect- 
ing relator  are  violative  of  the  following  provisions  of 
the  (Constitution  of  Missouri:  Sees.  5,  12,  22,  24,  30, 
Art.  2;  Sees.  28,  53,  54,  art  4,  subdiv.  2;  Sees.  1,  38, 
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art.  6.  (1)  The  Act  of  April  11,  1911,  Laws  1911,  p. 
177,  contains  more  than  one  subject  and  the  subject 
of  prosecution  for  alleged  crimes  is  not  expressed  in 
the  title  as  required  by  section  28,  article  4,  Consti- 
tution. (2)  The  legislation  is  special  in  nature  and 
in  the  manner  of  its  passage  (without  notice,  etc.),  vio- 
lates section  53,  article  4,  subdivision  2,  and  section  54, 
article  4.  (3)  Treating  it  as  the  creation  of  a  judicial 
tribunal,  it  is  unauthorized.  The  courts  authorized  by 
the  Constitution  do  not  include  courts  of  this  character, 
as  is  seen  from  enumeration  in  section  1  of  article  6. 

(4)  It  attempts  to  prescribe  procedure  and  authorizes 
procedure  without  indictment;  without  requiring  full 
disclosure  of  the  nature  and  character  of  the  offense 
charged ;  without  providing  for  hearing  or  bail,  as  re-   * 
quired  by  Sees.  12,  22,  24,  30,  art.  2;  sec.  38,  art.  6. 

(5)  It  makes  no  certain  provision  for  punishment,  but 
lodges  arbitrary  power  with  the  judge  and  even  per- 
mits a  dabbling  with  matters  of  religion  under  the 
guise  of  punishment  or  regulation,  violative  of  section 
5,  article  2.  (6)  Under  the  guise  of  defining  a  '* neg- 
lected child,**  and  a  ''delinquent  child,''  it  attempts  to 
arbitrarily,  unnecessarily  and  oppressively  interfere 
with  the  family  relations,  to  interfere  with  the  personal 
liberty  of  citizens  under  the  age  of  seventeen,  to  pun- 
ish children  and  deprive  them  of  liberty  for  the  short- 
coming or  crimes  of  the  parents,  or  because  of  or- 
phanage, to  authorize  restraint  of  liberty  for  indeter- 
minate periods  for  acts  not  essentially  criminal,  to 
confer  on  the  judge  and  probation  officer  powers  and 
authority  not  regulated  by  law.  In  the  general  scope 
it  is  un-American  and  undemocratic.  And  while  a  duty 
exists  to  care  for  helpless  and  abandoned  children,  that 
system  which  treats  them  as  quasi-criminal,  and  which 
fills  the  land  with  men  grown  from  institutional  chil- 
dren must  be  contrary  to  a  wise  public  policy.  (7) 
From  any  viewpoint,  it  permits  the  trial  and  convic- 
tion for  crime  without  due  process  of  law  and  does  not 
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permit  one  proceeded  against  thereunder  the  equal  pro- 
tection of  the  law,  as  provided  by  section  30  of  aiticle 
2. 

STATEMENT. 

On  the  11th  day  of  February,  1914,  the  relator 
filed  an  application  in  this  court  for  a  writ  of  prohi- 
bition against  Guy  D.  Kirby,  judge  of  the  juvenile 
court  of  Greene  county,  Missouri,  alleging  in  substance 
that  he  was  bom  in  1897,  and  under  the  age  of  seven- 
teen years,  and  that  on  the day  of 1913,  he 

was  arrested  upon  a  charge  of  murder  in  the  first  de- 
gree committed  upon  the  body  of  one  Roy  Johnson 
upon  the  18th  day  of  November,  1913. 

Relator  states  that  a  preliminary  hearing  of  said 
charge  was  had  before  a  justice  of  the  peace  of  the 
city  of  Springfield,  Missouri,  and  relator  was  held  to 
answer  said  charge  and  such  indictment  or  informa- 
tion as  might  be  presented  or  filed  against  him  in  the 
criminal  court  of  Greene  county,  Missouri,  and  entered 
into  recognizance  for  his  appearance  in  said  criminal 
court;  that  said  respondent,  who  is  judge  of  the  cir- 
cuit court  of  Greene  county,  Missouri,  was,  under  ar- 
ticles 6  and  7  of  chapter  35,  Revised  Statutes  1909, 
judge  also  of  the  juvenile  court  of  Greene  county, 
Missouri.  Relator  further  states  that  on  the  21st 
of  January,  1914,  there  was  served  upon  him  a 
summons  of  which  the  following  copy  was*  appended 
to  his  application  to  this  court  for  writ  of  prohibition : 

WRIT  OP  SUMMONS. 
STATE  OP  MISSOURI, 

SB 

County  of  Greene.  f 

IN  THE  JUVENILE  COURT  OP  GREENE  COUNTY,  MO. 

THE  STATE  OP  MISSOURI,  To  MorHs  Kelly  and  parents: 

You  are  hereby  commanded  that  setting  aside  all  manner 

of  excuse  and  delay,  you  be  and  appear  in  proper  person  before 
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the  Judge  of  the  Juvenile  Court  In  the  City  of  Springfield  on 
Monday  at  9:00,  the  2nd  day  of  February,  1914,  then  and  there 
to  answer  an  Information  preferred  by  the  State  of  Missouri  at 
the  relation  of  Sam  M.  Wear,  against  the  said  Morris  Kelly, 
and  wherein  It  Is  prayed  that  the  said  Morris  Kelly  be  dealt 
with  according  to  law  as  a  delinquent  child,  a  tertlfied  copy 
of  which  said  Information  Is  hereto  attached. 

And  the  person  or  officer  serving  this  writ  is  hereby  com- 
manded to  have  the  same  at  the  time  and  place  aforesaid  certify- 
ing thereon  his  return. 

Witness,  S.  A.  Reed,  Clerk  of  the 
Circuit  Court  and  Ex-offlcio  Clerk 
Attest:    A  true  copy  of  of  the  Juvenile  Court  within  and 

the  original  writ.  for  Greene  County,  Missouri,  with 

(L.  S.)  the  seal  of  said  Court  hereto  af- 

fixed, at  the  office  in  the  City  of 
Springfield,  this  2l8t  day  of  Jan- 
uary, 1914. 

S.  A.  Reed, 


Clerk  of  Circuit  Court  and 
Ex-officlo  Clerk  of  Juvenile 
Court 


[SEAL] 


And  there  was  attached  to  the  summons  a  paper 
of  which  the  following  is  a  copy,  signed  by  Sam  M. 
Wear,  prosecuting  attorney  of  Greene  county,  Mis- 
souri, and  filed  in  said  juvenile  court  and  attested  by 
the  clerk  of  said  court. 

INFORMATION. 

STATE   OP   MISSOURI   1 
County  of  Greene.  j 

IN  THE  JUVENILE  COURT  OF  GREENE  COUNTY,  MO. 
The  State  of  Missouri  at  the  relation  of  Warren  L. 

White  and  Sam  M.  Wear,  Prosecuting  Attorney 

of  Greene  County,  Missouri,  Plaintiff, 
versus 
Morris  Kelly,  Defendant. 

Sam  M.  Wear,  Prosecuting  Attorney  within  and  for  the 
county  of  Greene,  in  the  State  of  Missouri  at  the  relation  of 
Warren  L.  White,  informs  the  court  that  Morris  Kelly  on  the 
18th  day  of  November,  1913,  at  the  said  county  of  Greene  and 
State  of  Missouri,  being  then  and  there  a  child  under  the  age 
of  seventeen  years,  and  then  and  there  was  unlawfully  delln- 
quent  within  the  meaning  of  the  act  of  the  General  Assembly 
of  the  State  of  Missouri,  entitled,  "An  Act  to  Regulate  Treat- 
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ment  and  Control  of  Delinquent  Children  in  Counties  of  Fifty 
Thousand  Population,"  approved  June  12,  1909. 

That  on  the  said  18th  day  of  November,  1913,  the  said 
Morris  Kelly  was  then  and  there  unlawfully  delinquent  under 
the  laws  of  the  State  of  Missouri  and  did  unlawfully,^ willfully, 
feloniously,  premeditatedly,  deliberately  and  of  his  malice  afore- 
thought in  and  upon  the  body  of  one  Roy  Johnson  make  an 
assault  with  a  certain  dangerous  and  deadly  weapon,  to-wit,  a 
pocket  knife  having  a  blade  of  the  length  of  three  inches,  and 
with  the  said  knife  which  he,  the  said  Morris  Kelly  then  and 
there  had  and  held  in  his  hand,  him,  the  said  Roy  Johnson, 
feloniously,  willfully,  deliberately,  premeditatedly  and  of  his 
malice  aforethought  did  strike,  cut,  stab,  and  thrust  in  and 
upon  the  left  side  of  the  body  of  him,  the  said  Roy  Johnson, 
giving  to  him,  the  said  Roy  Johnson,  then  and  there  with  the 
knife  aforesaid  upon  the  left  side  of  the  body  of  the  said  Roy 
Johnson  one  mortal  wound  of  the  breadth  of  one  inch  and  the 
depth  of  two  inches,  of  which  said  mortal  wound  the  said  Roy 
Johnson  then  and  there  instantly  died;  so  that  the  said  Morris 
Kelly  in  the  manner  and  form  aforesaid  the  said  Roy  Johnson 
did  then  and  there  feloniously,  willfully,  deliberately,  premed- 
itatedly and  of  his  malice  aforethought  kill  and  murder  con- 
trary to-  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State. 

Wherefore  the  said  relator  and  Sam  M.  Wear,  Prosecuting 
Attorney,  pray  the  court  that  the  said  Morris  Kelly  be  brought 
before  the  Juvenile  court  of  Oreene  county,  Missouri,  together 
with  the  parents  of  said  defendant,  then  and  there  tct  show 
cause,  if  any  there  be,  why  the  defendant  should  not  be  ad- 
judged delinquent  under  the  law  relating  to  delinquent  children. 

Sam  M.  Wear. 

Sam  M.  Wear,  Prosecuting  Attorney,  makes  oath  and  says 
that  the  facts  stated  in  the  foregoing  information  are  true, 
according  to  his  best  information  and  belief. 

Sam  M.  Wear. 

Subscribed  and  sworn  to  before  me  this  21st  day  tof 
January,  1914. 

S.  A.  Reed, 
Clerk  of  the  Circuit  Court  of  Greene  County,  Missouri,  and 

Ex-Offlcio  Clerk  of  the  Juvenile  Court  of  Greene  County, 

Missouri. 
(Duly  certified  by  the  clerk  under  the  seal  of  the  court) 

The  relator  states  that  in  obedience  to  said  sum- 
mons he  appeared  in  said  juvenile  court  on  the  second 
of  February,  1914,  where  he  was  required  to  answer 
the  above  petition  and  to  take  part  in  the  selection  of 
a  jury  from  the  panel  of  forty  which  had  been  assem- 
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bled  for  the  purpose  of  affording  him  a  trial;  that  he 
refused  to  participate  in  such  selection  or  to  answer 
such  petition  and  protested  against  such  proceedings 
and  the  jurisdiction  of  said  court.  Whereupon,  the 
judge  of  said  court  adjourned  the  hearing  of  said  case 
until  the  16th  of  February,  1914,  and  announced  that 
it  would  be  tried  on  said  day.  Relator  further  states 
that  said  court  had  no  jurisdiction  over  him  and  that 
said  paper  writing  copied  above  conferred  no  juris- 
diction on  it,  and  that  the  act  of  the  General  Assembly 
relating  to  said  court  was  unconstitutional  and  void 
so  far  as  concerns  the  subject-matter  set  forth  in  said 
paper  writing  and  as  to  the  person  of  this  relator. 
Relator  then  specifies  a  number  of  reasons  why  he 
thinks  the  legislation  relating  to  the  juvenile  courts 
is  in  violation  of  the  Constitution  of  this  State,  which, 
if  necessary  to  be  ruled  on,  will  be  noted  in  the  opinion. 

This  court  was  pleased  to  award  its  alternative 
writ,  returnable  In  Banc  on  the  4th  of  March,  1914. 
Upon  the  issuance  thereof  and  due  service  upon  the 
respondent,  he  made  a  return  setting  up  that  he  had 
been  duly  designated  by  the  judges  of  the  circuit  court 
of  Greene  county  to  hear  and  determine  all  cases  com- 
ing before  the  juvenile  court  of  said  county,  concluding 
his  return  as  follows: 

*'And  this  respondent  says  that  as  he  construes 
said  act  he  can  as  judge  of  said  court  proceed  only 
according  to  such  practice,  according  to  the  defendant 
in  said  case,  the  relator  herein,  all  the  rights  as  to  trial 
by  jury,  method  of  procedure,  and  assessment  of  pen- 
alty by  the  jury,  as  he  could  claim  were  he  tried  in 
division  number  two  of  said  circuit  court  of  Greene 
county,  which  under  the  law  has  jurisdiction  of  crimi- 
nal cases  in  which  persons  over  seventeen  years  of  age 
are  defendants,  and  this  respondent  states  that  so  con- 
struing said  act  he  was  about  to  and  will  if  not  perma- 
nently prohibited  by  this  honorable  court,  proceed  with 
tte  trial  of  said  case  of  *  The  State  of  Missouri  v.  Mor- 
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ris  Kelly'  and  conduct  said  trial  in  all  respects  as  it 
would  according  to  law  be  conducted  were  it  to  take 
place  in  said  division  number  two  of  said  circuit  court 
of  Greene  county  having  jurisdiction  over  criminal 
cases  in  which  persons  over  seventeen  years  of  age  are 
defendants,  and  this  respondent  states  that  he  desires 
to  make  no  contention  as  to  the  constitutionality  of 
said  act  of  the  General  Assembly  of  April  11,  1911, 
but  submits  the  same  and  all  questions  raised  by  rela- 
tor herein  to  this  honorable  court  for  decision,  and  re- 
spectfully submits  this  as  his  return  to  the  writ  of 
prohibition  herein  issued  and  served  upon  this  re- 
spondent." 

Respondent  on  the  date  of  the  filing  of  the  above 
return  also  addressed  a  letter  to  the  clerk  of  this  court 
filed  therewith,  in  which  he  stated  that  he  would  make 
no  further  appearance  and  would  not  be  represented 
when  the  matter  was  argued. 

Relator  filed  no  demurrer  to  said  return  nor  any 
adversary  pleadings. 

The  case  was  not  orally  argued  by  either  party, 
but  was  taken  as  submitted  on  a  brief  for  relator  and 
on  the  return  made  by  respondent. 

OPINION. 
I. 

BOND,  J.  (After  stating  the  facts  as  above). — The 
questions  intended  to  be  made  in  this  proceeding  are 
of  the  highest  import,  but  the  proceeding  itself  is  in 
an  anomalous  condition.  No  issue  has  been  joined  on 
the  return,  either  by  motion  for  judgment  on  the  plead- 
ings, or  otherwise.  We  are  not  inclined  in  a  matter 
of  this  gravity  to  rule  on  the  contentions  set  forth  in 
relator's  brief  when  they  do  not  arise  upon  any  joinder 
of  issue  demanding  their  decision. 

A  proceeding  attacking  the  constitutionality  of  the 
organization  of  a  court  and  its  procedure,  which  were 
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established  by  the  Legislature  from  the  most  hmnane 
motives  and  were  designed  to  protect  and  help  the  fu- 
ture men  and  women  of  the  State  and  fit  them  for  the 
duties  of  citizenship,  should  only  be  brought  upon  the 
reasonable  belief  that  the  act  sought  to  be  annulled 
violates  the  constitutional  rights  of  the  relator  in  some 
essential  manner.  And  this  court  will  not  consider 
such  an  attack  until  the  issues  properly  presenting  it 
are  evolved.  Nor  will  it  sustain  such  an  attack,  even 
if  properly  presented,  if  there  is  any  reasonable  theory 
upon  which  the  act  of  the  Legislature  may  be  consti- 
tutionally upheld. 

While  the  objections  urged  in  relator's  brief  to  the 
act  of  the  Legislature  (Laws  1911,  p.  177)  are  not  ripe 
for  decision  under  the  state  of  the  pleadings  in  this 
case,  yet  many  of  them  have  been  held  in  judgment 
and  overruled  when  the  scheme  of  juvenile  courts  was 
elaborately  reviewed  and  upheld  in  a  decision  of  this 
court  In  Banc  not  cited  by  relator.  [Ex  parte  Lov- 
ing, 178  Mo.  149.]  Again  this  beneficent  judicial  re- 
form was  also  approved  stU)  silentio  in  another  case 
also  not  cited  by  relator.  [State  ex  rel.  v.  Wilder,  197 
Mo.  1.  c.  35.]  Moreover,  the  power  of  the  Legislature 
to  create  courts  of  this  character  would  seem  to  be  sup- 
ported by  a  provision  of  the  Constitution  which  ex- 
pressly authorizes  the  creation  of  criminal  courts  in 
comities  having  over  fifty  thousand  population.  [Con- 
stitntion  1875,  art.  6,  sec.  31.] 

It  appears  from  the  return  of  the  respondent,  that 
he  proposes  to  try  the  relator  just  as  if  he  were  prose- 
cuted by  the  State  on  the  same  charge  in  the  criminal 
court  over  which  respondent  presides  when  not  per- 
forming his  designated  duties  as  judge  of  the  adjunct 
to  that  court,  called  for  convenience  the  juvenile  court. 
It  is  manifest,  therefore,  that  relator  is  not  likely  to 
experience  any  deprivation  of  the  rights  and  privi- 
leges granted  to  him  under  the  Constitution  and  stat- 
utes of  this  State,  and  that  he  will  not  suffer  from  our 
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declination  to  pass  upon  the  contentions  made  in  his 
brief,  but  not  raised  under  the  state  of  the  pleadings. 


n. 


Before  disposing  of  this  proceeding,  it  is  well  to 
note  that  there  is  only  one  statute  containing  a  plan 
for  the  reformation  of  **  negligent  and  delinquent  chil- 
dren" by  judicial  procedure,  which  is  now  in  existence, 
and  that  is  the  act  of  the  Legislature  approved  April 
11,  1911  (Laws  1911,  p.  177),  which  act  by  section  24 
thereof,  expressly  repealed  the  previous  law  on  the 
subject  contained  in  articles  6  and  7  of  chapter  35  of 
the  Revised  Statutes  of  1909,  which  had  been  taken 
from  the  Laws  of  1909,  p.  423,  and  these  had  expressly 
repealed  the  prior  ones  on  this  subject  enacted  in  1908 
and  1905.  [Laws  1909,  p.  431,  sec.  25.]  The  later  act 
of  1913  (Laws  1913,  p.  148),  purporting  to  vest  juris- 
diction in  the  probate  court  of  negligent  and  delinquent 
children  in  counties  having  a  population  of  less  than 
fifty  thousand,  was  held  unconstitutional  by  this  court 
in  a  recent  case  by  Walker,  J.,  In  Banc.  [State  ex  rel. 
V.  Tincher,  258  Mo.  1.]  That  opinion  clearly  distin- 
guishes the  provisions  of  the  Act  of  1913,  from  those 
contained  in  the  Act  of  1911  which  vests  jurisdiction 
in  the  circuit  court  sitting  as  a  juvenile  court,  and 
authorizes  it  to  administer  the  general  constitutional 
and  statutory  law  in  cases  of  the  trial  of  criminal 
charges  arising  under  that  act.  [Laws  1911,  p.  179, 
sec.  2,  p.  181,  sec.  7  et  passim.] 

The  fact  that  there  is  left  but  one  valid  act  on 
the  statute  books  of  this  State  touching  the  exercise 
of  judicial  power  on  behalf  of  **  negligent  and  delin- 
quent children,"  was  overlooked  by  the  prosecuting 
attorney  in  the  preparation  of  his  information  against 
the  relator,  for  the  document  shows  on  its  face  that 
the  charge  therein  made  is  based  upon  the  Revised 
Statutes  1909,  chapter  35,  articles  6  and  7,  although  at 
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the  time  it  was  filed  all  the  sections  contained  in  the 
articles  referred  to  had  been  expressly  repealed  by  the 
Act  of  1911. 

Doubtless  the  learned  respondent  will  not  proceed 
to  try  the  relator  under  the  present  information  when 
his  attention  is  directed  to  its  terms,  and  will  proceed 
in  the  matter  after  the  filing  of  a  proper  information 
or  the  finding  of  an  indictment  as  prescribed  by  the 
Constitution  (Constitution,  art.  2,  sec.  12,  Amend- 
ment of  1900),  and  will  also  conduct  such  trial  in  ac- 
cordance with  **the  practice  and  procedure  prescribed 
by  law  for  the  conducting  of  criminal  cases,**  and  with 
due  observance  of  all  the  constitutional  rights  of  rela- 
tor.   [Laws  1911,  p.  180,  sec.  2.] 

We  have  concluded  that  by  his  failure  to  plead  to 
the  return  of  respondent,  relator  is  not  justified  in 
invoking  the  ruling  of  this  court  upon  the  contentions 
set  forth  in  his  brief,  which  brief  cites  no  decisions  of 
this  or  any  other  court.  Under  these  circumstances 
the  proper  disposition  of  this  proceeding  is  to  quash 
our  alternative  writ  and  to  dismiss  the  application 
therefor,  which  is  accordingly  done.  All  concur,  except 
Woodson,  J.,  who  dissents. 


THE  STATE  ex  rel.  GEORGE  J.  MERSEREAU,  Ad- 
ministrator  of  Estate  of  ELIZABETH  DOSTER, 
V.  JAMES  ELLISON  et  al..  Judges  Kansas  City 
Court  of  Appeals. 

In  Banc,  July  2,  1914. 

L  CERTIORARI:  Court  of  Appeals.  If  the  Court  of  Appeals  did 
not  foUow  the  last  previous  decision  of  the  Supreme  Court, 
but  rendered  Judgment  contrary  thereto,  the  Supreme  Court, 
upon  certiorari,  will  quash  Its  Judgment. 

2.  :  :  Reversal  on  Merits.     Suit  for  damages  for 

personal  injuries  had  been  brought  against  two  railroads,  and 
260  Mo.— 9 
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at  the  trial,  after  the  evidence  was  in,  the  case  was  dismissed 
as  to  one  of  them,  and  in  his  argument  to  the  jury  counsel  for 
the  remaining  defendant  stated  that  an  attempt  was  being 
made  to  load  the  entire  responsibility  for  the  injury  upon  his 
client  and  to  let  the  other  company  out  Thereupon  a  lengthy 
colloquy  ensued  between  counsel  for  plaintiff  and  said  defend- 
ant, defendant's  attorney  contending  that  a  judgment  against  his 
company  would  be  conclusive  and  bar  any  right  to  compel  the 
other  company  to  contribute  to  the  payment  of  the  damages, 
and  plaintiff's  attorney  that  it  was  immaterial  whether  a  judg- 
ment for  plaintiff  would  bar  the  other  company's  right  to  com- 
pel contribution.  The  court  directed  the  jury  not  to  consider 
the  question  at  all.  The  Ck)urt  of  Appeals  reversed  a  judgment 
for  plaintiff  on  the  sole  ground  that  plaintiff's  counsel  used  im- 
proper language  in  said  colloquy.  Held,  that  it  was  wholly 
immaterial,  so  far  as  plaintiff  was  concerned,  what  the  rights 
of  the  two  companies  were  as  between  themselves,  and  the 
Ck)urt  of  Appeals  did  not  follow  prior  opinions  of  this  court 
regarding  remarks  of  counsel  in  their  arguments  before  the 
jury,  and  its  judgment,  upon  certiorari,  is  quashed. 

Certiorari. 
Judgment  quashed  and  cause  remanded. 

Lathrop,  Morrow,  Fox  d  Moore  and  Cyrus  Crane 

for  relator. 

(1)  The  Kansas  City  Court  of  Appeals  violated 
all  prior  precedents,  both  in  the  Supreme  Court  and 
the  appellate  courts  of  this  State,  in  reversing  and  re- 
manding this  cause  on  account  of  what  occurred  dur- 
ing the  argument  of  the  case  before  the  jury.  This  is 
true  for  these  reasons:  (a)  The  remarks  of  plaintiff ^s 
counsel  were  not  improper,  (b)  If  they  had  been  they 
were  fully  corrected  by  the  court's  action  both  in  giv- 
ing instructions  and  in  withdrawing  the  remarks  from 
the  jury  and  instructing  the  jury  to  wholly  disregard 
them,  (c)  The  case  was  not  a  close  one  on  the  facts 
and  no  decision  can  be  found  in  this  State  where  a 
reversal  has  been  ordered  under  such  circumstances 
when  the  court  has  fully  admonished  the  jury  to  dis- 
regard the  matter  complained  of.    It  has  always  been 
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the  rule  in  this  State  that  the  conduct  of  the  argument 
of  the  case  before  the  jury  and  what  redress  should  be 
given  on  account  thereof,  were  matters  almost  wholly 
within  the  discretion  of  the  trial  court,  who  heard  the 
arguments  and  was  in  a  better  position  to  judge  of 
their  effect  than  the  appellate  court ;  and  on  this  ques- 
tion it  was  held  that  the  appellate  courts  would  not 
interfere  unless  there  was  plainly  an  abuse  of  this 
discretion  on  the  part  of  the  trial  court.  Huckshold 
V.  Railroad,  90  Mo.  599;  Gidionsen  v.  Railroad,  129 
Mo.  403;  Olferman  v.  Railroad,  125  Mo.  408;  Wendler 
V.  Furnishing  Co.,  165  Mo.  542 ;  Yost  v.  Railroad,  245 
Mo.  251.  W^  confidently  assert  that  no  decision  will 
be  found  in  this  State  holding  that  the  trial  court  has 
abused  its  discretion  in  regard  to  an  argument  made 
before  a  jury,  and  a  reversal  ordered  on  that  account, 
when  the  trial  court  has  told  the  jury  that  the  whole 
matter  should  be  disregarded  by  them ;  that  they  should 
pay  no  attention  to  it  and  must  get  it  entirely  out  of 
their  minds.  Cases  have  been  reversed  where  there 
was  an  improper  argument  with  no  correction  by  the 
court,  but  never  has  this  been  done  prior  to  the  case 
at  bar,  where  the  court's  action  was  a  prompt  and 
complete  withdrawal  of  the  matter  and  an  instruction 
to  the  jury  to  disregard  it.  Nolan  v.  Johns,  126  Mo. 
159;  Railroad  v.  McElroy,  161  Mo.  594;  Britton  v.  Ins. 
Co.,  229  Mo.  733;  Wellman  v.  Railroad,  219  Mo.  152; 
Dutcher  v.  Railroad,  241  Mo.  176;  Norris  v.  Railroad, 
239  Mo.  695.  (2)  We  realize  that  we  are  calling  on 
this  court  to  exercise  one  of  its  great  powers— a  power 
which  necessarily  must  be  sparingly  used.  However, 
we  believe  this  court  will  not  hesitate  to  use  that  power 
when  it  is  manifest  that  an  inferior  court  has  com- 
mitted a  serious  error— so  serious  as  to  amount  to  a 
plain  deprivation  of  a  right  and  has  accomplished  that 
end  by  an  erroneous  opinion  contrary  to  and  in  con- 
flict with  all  the  prior  adjudications  of  the  Supreme 
Court  of  the  State.    It  is  not  a  small  or  inconsequential 
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matter  that  a  party  who  has  suflfered  a  serious  per- 
sonal injury — an  injury  which  in  all  probability  re- 
sulted in  death— and  who  on  the  trial  of  the  cause 
has  proved  the  clearest  sort  of  a  right  to  a  recovery 
of  damages,  should  have  a  perfectly  just  verdict  set 
at  naught  on  account  of  some  colloquy  between  attor- 
neys during  tlie  argument  when  the  court  has  told  the 
jury  that  the  matters  stated  in  such  colloquy  was  not 
for  their  consideration  and  they  should  pay  no  atten- 
tion to  them.  Of  course,  there  is  nothing  which  the 
courts  are  more  frequently  called  on  to  deal  with,  in 
the  trial  of  cases,  than  the  arguments  of  counsel  to 
the  jury.  When,  therefore,  a  manifestly  just  verdict  is 
destroyed  by  the  announcement  of  a  new  rule,  in  re- 
gard to  such  arguments,  and  the  entire  result  of  ap- 
pellate announcements  in  the  State  is  set  aside  and 
given  no  consideration,  it  is  certainly  time  for  this 
court  to  exercise  its  superintending  control  in  the  in- 
terest of  justice  and  its  proper  administration  in  the 
inferior  courts. 

Fred  S.  Hudson  for  respondent  C.  M.  &  St.  P. 
Ry.  Co. 

(1)  The  office  of  the  writ  of  certiorari  is  to  give 
relief  to  a  party  in  a  cause  where  the  lower  court  has 
acted  without  jurisdiction  or  in  excess  of  its  jurisdic- 
tion, or  when  it  appears  on  the  face  of  the  record  prop- 
er that  the  lower  court  rendered  a  judgment  which 
it  had  no  right  in  law  to  render;  but  the  writ  cannot 
be  used  as  a  substitute  for  an  appeal  or  writ  of  error. 
State  ex  rel.  v.  Reynolds,  190  Mo.  588 ;  State  ex  rel.  v. 
Springer,  134  Mo.  212;  State  ex  rel.  v.  Woodson,  161 
Mo.  444;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State  ex 
rel.  V.  Shelton,  154  Mo.  670;  State  ex  rel.  v.  Kansas 
City,  89  Mo.  34.  (2)  The  office  of  the  writ  is  to  give 
relief  to  an  injured  party  when  the  court  has  proceeded 
without  jurisdiction  or  has  exceeded  its  jurisdiction, 
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or  has  rendered  a  judgment  or  made  an  order  which 
it  is  not  authorized  by  law  to  make.  State  ex  rel.  v. 
Dykeman,  153  Mo.  App.  418 ;  State  ex  rel.  v.  Reynolds, 
190  Mo.  578.  (3)  At  common  law  and  in  those  States 
which  have  not  departed  materially  therefrom  (of 
which  Missouri  is  one)  the  accepted  doctrine  is  that 
where  a  tribunal  has  jurisdiction  the  writ  does  not 
lie  to  correct  mere  errors  in  the  exercise  of  rightful 
jurisdiction.  State  ex  rel.  v.  Wooten,  139  Mo.  App. 
236;  State  ex  rel.  v.  Smith,  101  Mo.  174;  State  ex  rel. 
V.  Edwards,  104  Mo.  125.  (4)  The  writ  cannot  be 
awarded  for  the  simple  purpose  of  correcting  errors, 
but  it  must  clearly  appear  that  the  Court  of  Appeals 
had  exceeded  its  legitimate  powers.  State  ex  rel.  v. 
Court  of  Appeals,  99  Mo.  221.  (5)  The  Supreme  Court 
cannot  quash  the  record  of  the  Court  of  Appeals  in  a 
cause  in  which  the  Court  of  Appeals  had  jurisdiction, 
on  the  ground  that  there  was  error  in  the  judgment. 
State  ex  rel.  v.  Broaddus,  216  Mo.  344.  The  main  com- 
plaint made  by  relator  is  that  there  is  error  in  the 
judgment  rendered  by  the  Court  of  Appeals.  He  at . 
no  time  attacks  the  jurisdiction  of  the  Court  of  Ap- 
peals, but  practically  concedes  the  Court  of  Appeals 
had  jurisdiction  of  this  cause  and  it  has  been  stated 
in  the  cases  herein  cited  that  this  court  will  not  exer- 
cise its  power  for  the  simple  purpose  of  correcting 
errors  unless  it  is  clearly  shown  that  the  Court  of  Ap- 
peals exceeded  their  legitimate  powers.  Neither  will 
this  court  attempt  to  set  aside  or  quash  the  record 
of  the  Court  of  Appeals  on  the  ground  that  the  Court 
of  Appeals  rendered  an  erroneous  judgment,  unless 
the  question  of  jurisdiction  arises,  which  does  not  in 
this  case. 

WOODSON,  J. — This  is  one  of  the  cases  coming 
to  this  court,  by  certiorari,  from  the  Kansas  City 
Court  of  Appeals,  on  the  theory  that  we  have  the  right 
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to  review  the  decisions  of  those  courts  regarding  the 
merits  of  a  case. 

Counsel  for  relator  seem  to  think  that  the  Court 
of  Appeals  erred  in  its  ruling  regarding  the  merits  of 
the  case,  and  ask  this  court  to  correct  that  error.     * 

The  facts  of  the  case  are  few  and  simple,  and 
not  disputed  in  any  of  the  material  parts. 

Elizabeth  Doster,  a  resident  of  the  State  of  Mich- 
igan, purchased  a  ticket  entitling  her  to  transporta- 
tion from  her  home,  to  the  Pacific  Coast,  via,  among 
other  roads,  the  Chicago,  Milwaukee  &  St.  Paul,  and 
the  Missouri  Pacific  Railway  Company.  While  trav- 
eling upon  the  former  road  (which  will  hereinafter  be 
referred  to  as  the  Chicago  Company)  near  Kansas 
City,  Missouri,  the  car  in  which  she  was  riding  was 
switched  from  the  Chicago  Company  to  the  Missouri 
Pacific  Railway  Company  (which  will  hereafter  be  re- 
ferred to  as  the  Pacific  Company).  In  making  the 
switching  the  Chicago  Company  so  negligently  and 
carelessly  drove  the  car  in  which  Mrs.  Doster  was  rid- 
ing against  some  standing  cars,  on  the  cross-over  track 
leading  from  the  one  road  to  the  other,  with  such  force 
and  violence  that  she  was  thereby  thrown  down  upon 
the  floor  of  the  car  so  as  to  fracture  her  hip  and  other"- 
wise  greatly  bruise  and  injure  her,  from  which  she 
has,  since  this  appeal,  died.  She  brought  suit  in  the 
circuit  court  of  Jackson  county  for  $ and  recov- 
ered a  judgment  for  $7500,  which  on  motion  for  a  re- 
hearing was  reduced  to  $6000.  From  this  judgment 
the  Chicago  Company  appealed  the  cause  to  the  Kan- 
sas City  Court  of  Appeals. 

The  Court  of  Appeals,  upon  the  first  hearing,  re- 
versed the  judgment  of  the  circuit  court  upon  the  au- 
thority of  Bagnell  Timber  Co.  v.  M.  K.  &  T.  R.  R. 
Co.,  180  Mo.  420,  which  erroneously  held  that  where 
two  or  more  persons  were  sued  jointly  in  contract  or 
in  tort,  no  recovery  could  be  had  against  one  without 
against  all.    That  case  was  expressly  overruled  in  the 
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cases  of  Bagnell  v.  Railroad,  242  Mo.  11;  Winn  v. 
Railroad,  245  Mo.  406,  and  Hutchinson  v.  Safety  Gate 
Co.,  247  Mo.  71. 

The  attention  of  the  Court  of  Appeals  was  called 
to  the  ease  first  mentioned,  during  the  pendency  of  the 
motion  for  a  rehearing,  and  thereupon  a  hearing  was 
granted;  and  upon  the  second  hearing  the  Court  of 
Appeals  again  reversed  the  judgment  of  the  circuit 
court  and  remanded  the  cause  for  the  reasons  to  be 
presently  stated. 

The  second  opinion  of  the  Court  of  Appeals,  as  I 
understand  the  record,  reversed  the  judgment  of  the 
circuit  court  for  the  sole  reason  that  counsel  for  re- 
lator used  improper  language  during  the  argument  of 
the  cause  before  the  jury. 

The  record  as  here  presented,  which  is  admitted 
to  be  true  by  the  demurrer  of  respondents,  regarding 
this  question,  is  substantially  as  follows : 

Both  the  Chicago  Company  and  the  Pacific  Com- 
pany were  sued  jointly,  but  after  the  introduction  of 
the  evidence  in  the  case  counsel  for  relator  concluded 
that  no  case  had  been  made  against  the  Pacific  Com- 
pany ;  and  therefore  dismissed  the  case  as  to  it,  which 
action  of  the  trial  court,  in  my  opinion,  was  clearly 
right 

The  trial  of  the  case  had  occupied  several  days; 
and  during  the  argument  of  counsel  for  relator,  before 
the  jury,  the  court,  for  some  reason,  not  made  clfear 
(the  full  argument  not  having  been  reported)  stated : 
** Gentlemen  of  the  jury,  the  Missouri  Pacific  is  no 
longer  in  this  case.  That  matter  was  disposed  of  Sat- 
urday.** 

Mr.  Harber  (Counsel  for  the  Chicago  Co.) :  *'Biit 
that  fact  is  in  nowise  to  influence  this  jury  in  any 
way!*' 

The  Court :    ' '  No,  not  at  all.  * ' 

Mr.  Crane  (Counsel  for  relator):  **You  are  ex- 
plaining that  in  the  light  of  this  instruction!" 
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The  Court:    **Ye8,  sir/^ 

Thereafter,  during  the  argument  of  the  cause,  Col. 
Harber,  or  some  one  on  his  side  of  the  case,  made  the 
statement,  and  probably  repeated  it,  that  an  attempt 
was  being  made  to  load  the  entire  responsibility  of  the 
injury  on  the  Chicago  Company  and  let  the  Pacific 
Company  out  This  was,  as  previously  stated,  reiter- 
ated by  counsel. 

In  trying  to  answer  this  argument  counsel  for 
plaintiff  there,  relator  here,  stated,  as  the  record 
shows : 

"That  the  evidence  before  the  jury  shows  that  the 
injury  to  the  plaintiff  occurred  while  the  car  in  which 
she  was  riding  was  being  hauled  by  the  defendant,  The 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  and 
that  if  said  defendant  questioned  that  fact  it  could 
litigate  that  matter  with  the  other  defendant  the  Mis- 
souri Pacific  Railway  Company.  ^^ 

Remarks  were  made  as  follows  : 

**Mr.  Harber:  I  want  to  say  to  this  jury,  and  if 
it  is  not  correct  I  want  this  court  to  say  so,  that  a 
judgment  against  this  defendant  here  gives  us  no  right 
whatever  to  ask  a  dollar's  compensation  from  the  Mis- 
souri Pacific. 

*  *  Mr.  Crane :   I  say  it  donH  prevent  your  doing  so. 

**Mr.  Harber:  I  say  we  have  no  right,  and  it  is 
absolutely  conclusive  as  to  which  one's  negligence 
caused  this  woman's  injury. 

**Mr.  Crane:  I  deny  that  as  not  being  a  correct 
statement  of  the  law. 

'*Mr.  Harber:    What  is  the  ruling  of  the  Court! 

**The  Court:  I  don't  rule  on  it  at  this  time.  I 
think  it  is  a  matter  of  argument  for  counsel. 

'^To  which  ruling  and  action  of  the  court  in  per- 
mitting such  line  of  argument,  the  said  defendant,  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  at 
the  time  excepted  and  still  excepts." 
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The  matter  was  again  referred  to  as  follows : 

"Mr.  Crane:  I  don't  agree  with  Mr.  Harber  that 
if  his  company  is  held  liable  he  cannot  recover  against 
the  Missonri  Pacific.  I  say  in  my  judgment  he  can; 
but  he  won't  do  it,  because,  in  my  judgment,  he  hasn't 
a  particle  of  evidence  to  substantiate  that. 

"Mr.  Harber:  I  want  the  court  to  say  that  such 
is  not  the  law;  that  no  recovery  in  this  case  against 
the  Milwaukee  will  warrant  it;  and,  on  the  other  hand, 
would  absolutely  bar  any  such  claim  against  the  Mis- 
souri Pacific. 

"Mr.  Crane:  It  would  not  bar  it  until  there  is  a 
final  judgment  against  the  Missouri  Pacific. 

"Mr.  Harber:  I  ask  the  court  to  so  instruct  the 
jury,  that  it  would  bar  it. 

"This  the  court  refused  to  do.  Defendant  ex- 
cepted at  the  time. 

"Mr.  Crane  (Continuing  argument) :  These  gen- 
tlemen (the  defendant,  Chicago,  Milwaukee  &  St.  Paul) 
though  won't  do  it  because  I  gave  them  the  opportu- 
nity to  do  it  right  in  this  court  room  and  you  heard — 

"Mr.  Harber:  I  object  to  that;  there  is  nothing 
of  that  kind  in  the  record.  I  told  you  the  other  day 
that  we  had  the  witnesses  right  here  to  show  that  if 
there  was  any  rough  handling  of  these  cars  it  was 
while  they  were  in  the  hands  of  the  Missouri  Pacific, 
and  you  could  put  them  on  as  you  did  the  Missouri 
Pacific  men.  I  told  Mr.  Crane  that  our  men  were  right 
there,  and  he  would  not  deign  to  do  it. 

"The  Court:  Gentlemen  of  the  jury,  you  will  not 
consider  at  all  what  either  counsel  had  to  say  with 
reference  to  what  recovery  ever  could  be  made  herein. 
Ton  must  get  the  idea  of  that  out  of  your  mind  alto- 
gether. 

"Mr.  Harber:  I  want  the  court  to  go  further  and 
say  that  a  finding  in  this  case  would  not,  under  any 
circumstances,  give  the  Milwaukee  any  right  or  claim 
against  the  Missouri  Pacific 
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*^Mr.  Crane :    And  neither  would  it  bar  them. 

**Mr.  Harber:    And  would  bar  them. 

**The  Court:  The  court  has  already,  at  the  re- 
quest of  both  sides,  instructed  the  jury  that  they  will 
not  consider  this  question  of  a  recovery  over  at  all, 
and  that  is  the  way  the  matter  stands,  and  that  is  the 
only  instruction  or  information  the  jury  shall  have  on 
the  question. 

**To  which  ruling  and  action  of  the  court  the  de- 
fendant The  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  at  the  time  excepted  and  still  excepts.'' 

I.  The  foregoing  is  a  suflScient  statement  of  the 
facts  to  fully  present  the  legal  proposition  here  pre- 
sented. 

The  colloquy  here  narrated  between  counsel  for 
the  Chicago  Company  and  the  relator  regarding  the 
rights  that  existed  between  the  former  and  the  Mis- 
souri Pacific  Company  has  been  before  this  court  a 
number  of  times ;  and  in  the  case  of  Beave  v.  Transit 
Co.,  212  Mo.  331,  in  a  more  solemn  form,  for  there  it 
involved  a  written  instruction  of  the  court  and  not 
a  heated  colloquy  between  counsel  and  the  court  dur- 
ing the  argument  of  the  cause.  In  that  case  this  court, 
after  a  careful  review  of  the  authorities  upon  that 
question,  in  speaking  through  Judge  Fox,  said: 

**But  independent  of  this,  respondeixt  is  not  re- 
sponsible for  errors  committed  by  the  court  in  giving 
or  refusing  instructions  declaring  the  rights  of  the 
defendants  among  themselves.  He  took  no  part  in 
that  and  could  not  have  prevented  the  action  of  the 
court  in  that  regard.  If  error  it  was  in  giving  said 
instruction,  plaintiff,  adopting  the  quotation  as  made 
in  brief  of  counsel  for  respondent,  could  but  sit  'like 
patience  on  a  monument,  smiling  at  grief.'  [Taylor 
V.  Railroad,  137  Mo.  1.  c.  368;  O'Rourke  v.  Railroad, 
142  Mo.  1.  c.  352.]" 
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This  is  logically  true  and  announces  sound  do(5- 
trine.  What  has  the  relator  in  this  case  to  do  with  the 
interquarrels  of  the  defendants?  None  whatever.  She 
might  have  sued  the  Chicago  Company  only,  had  she 
deemed  it  proper.  Then  no  question  whatever  could 
have  been  raised  as  to  the  liability  of  the  Pacific  Com- 
pany, except  in  a  negative  way,  that  the  Chicago  Com- 
pany was  not  responsible  for  the  injury  and  there- 
fore not  liable  for  the  damages  inflicted  upon  the  re- 
lator. 

It  is  elementary  law,  as  shown  by  the  Bagnell 
cases,  supra,  that  an  injured  party  may  sue  any  or 
all  wrongdoers  contributing  th(ereto,  aaid  in  so  far 
as  he  is  concerned  it  is  wholly  immaterial  what  the 
rights  of  the  wrongdoers  are,  as  between  themselves. 
This  is  self-evident  from  the  mere  statement  of  the 
venerable  legal  proposition  underlying  it. 

There  is  no  other  error  assigned  or  committed  in 
so  far  as  this  record  discloses. 

Under  this  view  of  the  case  we  are  clearly  of  the 
opinion  that  the  Court  of  Appeals  did  not  follow  the 
numerous  rulings  of  this  court  regarding  remarks  of 
counsel  in  argument  before  the  jury. 

Entertaining  these  views  I  am  clearly  of  the  opin- 
ion that  the  judgment  of  the  Court  of  Appeals  is  er- 
roneous and  that  it  should  be  quashed,  and  the  cause 
remanded. 

It  is  so  ordered.  All  concur,  except  Bond,  J.,  who 
dissents. 
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THE  STATE  ex  rel.  BARTON  H.  BOYER  et  al.  v. 
PETER  H.  HUCK,  Judge. 

In   Banc,  July  2,  1914. 

L  PROHIBITION:  Practice.  The  general  rule  of  practice  is  that 
the  right  to  the  writ  of  prohibition  is  ordinarily  to  be  deter- 
mined upon  a  demurrer  to  the  petition,  or  upon  a  motion  to 
quash  the  preliminary  rule»  or  upon  a  demurrer  to  the  return, 
or  upon  a  motion  for  the  writ,  which  motion  would  seem  to  be 
practically  equivalent  to  a  motion  for  judgment  upon  the  re- 
turn. 


2.  :  :  Imperfect  Pleadings.  Where  the  only  plead- 
ings in  the  prohibition  case  are  the  petition  for  the  writ,  the 
return  to  the  preliminary  writ,  and  the  reply  to  said  return, 
and  each  material  averment  in  the  return  is  denied  in  the 
reply,  and  there  is  no  stipulation  as  to  the  facts  or  any  agreed 
statements  of  the  facts,  and  no  testimony  taken  by  a  com- 
missioner, and  no  motion  for  Judgment  upon  the  return,  and 
the  respondent  circuit  Judge  in  his  return  indicates  his  perfect 
willingness  lo  follow  the  decision  in  a  kindred  pending  case, 
the  writ  will  be  discharged. 

ProhibitioiL 

Preliminary  rule  discharged. 

Benjamin  H.  Marhury  for  relators. 

Edward  A.  Rozier  and  Jerry  B.  Burks  for  respond- 
ent 

FARIS,  J. — This  is  an  original  proceeding 
brought  by  relators,  who  are  respectively  the  mayor 
and  the  members  of  the  city  council  of  the  town  of 
Farmington,  against  respondent,  who  is  judge  of  the 
27th  Judicial  Circuit,  and  therefore  ex-offlcio  judge  of 
the  circuit  court  of  St.  Francois  coimty,  to  prohibit 
respondent  from  exercising  jurisdiction  in  a  certain 
action  brought  by  Wm.  McMahon  and  two  others 
against  relators,  wherein  it  is  sought  to  prevent  re- 
lators from  holding  a  local  option  election  in  the  town 
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of  Farmington  under  the  provisions  of  section  7239, 
applying  to  cities  having  a  population  of  2500  inhabit- 
ants or  more.  We  issued  herein,  on  the  24th  day  of 
December,  1913,  our  preliminary  rule  upon  respondent 
to  show  cause  why  such  rule  should  not  be  made  ab- 
solute. 

Respondent  filed  his  return  in  which  he  admitted 
his  oflBcial  capacity  and  that  he  made  the  order  in  pro- 
hibitit)n  set  out  in  the  original  petition  here  of  rela- 
tors. No  further  pertinent  admissions  were  made.  No 
demurrer  by  respondent  to  relators'  petition  was  in- 
terposed; respondent  expressly  waiving  a  demurrer, 
though  inferentially  suggesting  that  such  would  lie. 
The  xetum  denied  the  lack  of  jurisdiction,  or  that  the 
respondent  was  proceeding  in  excess  of  his  jurisdic- 
tion, but  averred  the  fact  to  be  that  he  had  jurisdic- 
tion. 

Thereupon  relators  filed  their  reply  to  the  return 
of  respondent  in  which  they  specifically  deny  all  of  the 
allegations  made  in  the  return,  except  such  admission 
as  may  be  contained  in  the  excerpt  below  set  out  from 
relator's  reply.  Following  this,  and  preceding  new 
matters  of  additional  averment,  there  is  a  clause  of 
general  denial.  These  admissions  and  this  general  de- 
nial are  thus  set  out  in  the  reply : 

**Your  relators  admit  that  the  respondent  herein, 
when  passing  upon  the  cause  below,  stated  orally  from 
the  bench  that  he  entertained  grave  doubts  whether  the 
said  constitutional  amendment  was  self -enforcing,  and 
if  not,  whether  proper  enabling  statutes  had  been 
adopted  by  the  General  Assembly  of  Missouri  suffi- 
cient to  carry  the  referendum  provided  by  said  con- 
stitutional amendment  into  effect;  and  admit  that  on 
December  15,  1913,  relators  herein  (and  respondents 
below)  filed  their  demurrer  to  the  petition  of  plaintiff, 
and  the  circuit  court  of  St.  Francois  county  at  its  reg- 
ular November  term,  1913,  and  on  December  19,  1913, 
made  an  order,  duly  entered  of  record,  continuing  the 
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cause  of  the  State  ex  rel.  McMahon  et  al.  v.  Barton 
H.  Boyer,  Mayor  of  the.  city  of  Farmington,  et  al.,  and 
all  of  the  other  causes  pending,  to  the  regular  Febru- 
ary term,  1914,  and  said  circuit  court  on  said  Decem- 
ber 19,  1913,  adjourned  to  court  in  course;  but  that 
these  orders  were  made  and  entered  of  record  after 
the  said  circuit  court  had,  on  Monday,  December  1, 
1913,  issued  its  writ  wherein  your  relators  (and  re- 
spondents below)  had  been  restrained  and  prohibited 
from  having  absolutely  any  further  proceeding  in  the 
matter  of  considering  the  local  option  petition,  or 
from  calling  an  election  as  in  said  petition  requested, 
or  from  further  proceeding  in  said  action;  and  after 
said  writ  had  been,  by  J.  C.  Williams,  sheriff  within 
and  for  St  Francois  county,  duly  and  legally  served 
upon  relators  and  after  said  sheriflf  had  made  his 
proper  oflScial  return  to  said  writ. 

**Your  relators  further  replying  deny  each  and 
every  allegation,  averment  and  statement  not  herein 
before  specifically  denied  or  admitted. '* 

There  are  no  further  pleadings  in  the  case;  nor 
was  any  testimony  taken  in  the  case,  nor  are  there  any 
admissions  or  stipulations  to  be  found  in  the  files,  or 
in  the  briefs  except  the  admission  in  the  excerpt  be- 
low, which  we  set  out  from  the  brief  filed  on  behalf 
of  Judge  Huck,  the  respondent,  to-wit: 

**We,  therefore,  very  respectfully  ask  your  Hon- 
ors to  dismiss  the  rule  to  show  cause  in  this  case,  assur- 
ing the  court  that  when  this  matter  comes  on  for  fur- 
ther hearing  at  the  May  term,  1914,  of  the  circuit  court 
of  St  Francois  county,  Missouri,  Judge  Huck  will  be 
governed  by  the  decision  of  your  Honors  in  the  Kem- 
per case  and  will  treat  your  finding  of  fact  with  refer- 
ence to  the  filing  of  the  necessary  referendum  petition 
as  a  judicial  determination  thereof  and  make  such  or- 
der in  the  premises  as  that  decision  requires.'' 
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I.  We  meet  in  limine  a  serious  question  touching 
whether  there  is  any  issue  before  us  on  which  to  rule. 
We  suggest  this  for  four  reasons:  (a)  the  condition 
of  the  pleadings;  (b)  the  fact  that  such  issues  even, 
as  we  might  be  able  to  excavate  from  between  the  lines 
of  the  petition  for  the  writ,  from  the  return  to  the 
writ  and  from  the  reply  to  the  return,  have  been  set- 
tled in  the  case  of  State  ex  rel.  v.  Carter,  257  Mo.  52 ; 
(c)  whether  the  entirely  frank  attitude  and  admissions 
of  respondent's  counsel  as  we  set  them  out  from  their 
brief  have  not  broadly  speaking  converted  this  into  a 
moot  case,  and  (d)  the  failure  of  relators  to  comply 
with  our  rules  which  require  the  filing  of  printed  ab- 
stracts of  the  record. 

There  are  but  three  pleadings  in  the  case,  viz.,  the 
petition  for  our  writ;  the  return  to  our  preliminary 
writ,  and  the  reply  to  the  said  return.  There  is  no 
demurrer  to  the  petition  by  the  respondent,  nor  any 
demurrer  to  the  return  by  relators,  nor  any  motion  for 
yadgment  upon  the  return.  [Wand  v.  Ryan,  166  Mo. 
646;  State  ex  rel.  v.  Elkin,  130  Mo.  90.]  There  are 
no  stipulations  as  to  the  facts,  or  any  admitted  facts, 
or  agreed  statement  of  facts,  or  any  testimony  taken 
by  a  conamissioner  and  officially  returned  to  us  as  the 
facts,  as  has  been  done  in  this  court  in  this  same  sort 
of  case  (State  ex  rel.  v.  Carter,  257  Mo.  52) ;  neither 
is  there  any  other  method  followed  by  which  lawsuits 
are  gotten  to  an  issue  and  that  issue  submitted  to  the 
court  for  judgment.  In  short,  the  case  comes  to  us 
with  all  of  the  facts  which  control  the  result,  sharply 
disputed,  with  no  evidence  to  solve  that  dispute,  and 
with  no  legal  controversy  whatever  put  to  an  issue  by 
the  pleadings.    [State  ex  rel.  v.  Elkin,  supra.] 

The  general  rule  of  practice  is,  that  the  right  to 
the  writ  of  prohibition  is  ordinarily  to  be  determined 
by  the  court  upon  a  demurrer  to  the  petition,  or  upon 
a  motion  to  quash  the  preliminary  rule,  or  upon  a  de- 
murrer to  the  return  (Ex  parte  Due,  116  Ala.  491; 
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Siebe  v.  Superior  Court,  114  Cal.  551;  State  v.  Mc- 
Martin,  42  Minn.  30;  State  ex  rel.  v.  Lubke,  29  Mo. 
App.  555;  Vitt  v.  Owens,  42  Mo.  512;  State  ex  rel.  v. 
Braun,  31  Wis.  600),  or  upon  a  motion  for  the  writ 
(In  re  Cooper,  143  U.  S.  472;  In  re  New  York  Steam- 
ship Co.,  155  U.  S.  523),  which  motion  would  seem  to 
be  practically  equivalent  to  a  motion  for  judgment 
upon  the  return.  [State  ex  rel.  v.  EUdn,  130  Mo.  90; 
Wand  V.  Byan,  166  Mo.  646.]  We  concede  that  there 
are  seemingly  cases  wherein  the  question  of  the  right 
to  the  writ  was  determined  from  the  return,  but  such 
were  considered  and  adjudged  ex  gratia  (State  ex  rel. 
V.  Shelton,  238  Mo.  1.  c.  286),  and  none  of  them  was  a 
case  where,  as  here,  each  and  every  one  of  the  con- 
trolling facts  averred  in  the  return  was  denied  in  the 
reply. 

In  a  case  lately  before  us  involving  a  less  fla- 
grant condition  of  bad  pleading  and  practice,  we  took 
occasion  to  say: 

**  There  is  no  reason  why,  when  we  have  regard 
to  the  fact  that  the  number  of  original  writs  we  issue 
and  consider  is  increasing  by  leaps  and  bounds,  we 
should  step  aside  from  the  well-known  beaten  paths 
of  practice  to  make,  in  a  prohibition  case,  an  unneces- 
sary exception  to  the  general  rule,  which  exception 
so  far  from  expediting  business,  wUl  but  impede,  delay 
and  hinder.  If  we  spend  weeks  trying  to  pick  out  the 
issues  from  a  conamingled  mass  of  void  and  formless 
matter  which  has  gathered  volume  as  it  rolled  up  to 
us,  we  are  thereby  delaying  others,  who  by  diligence 
have  earned  a  speedy  hearing. '*  [State  ex  rel.  v.  Mc- 
QuiUin,  256  Mo.  693, 1.  c.  709.] 

The  point  seemingly  raised  by  this  proceeding  was 
a  live  one  and  an  important  one  at  the  time  we  issued 
our  preliminary  rule  in  this  case.  But  that  point  has 
been  resolved  and  settled  against  the  contention  of 
the  learned  respondent  (State  ex  rel.  Kemper  v.  Car- 
ter, supra),  and  in  view  of  the  fact  that  respondent  so 
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frankly  expresses  his  attitude  of  compliance,  as  shown 
by  the  excerpt  which  we  quote  from  his  brief,  we  are 
permitted  to  fully  apply  here,  without  regret,  the  rule 
which  we  felt  compelled  to  apply  partially  in  the  case 
of  State  ex  rel.  v.  McQuillin,  supra,  that  other  liti- 
gants might  not  suffer  and  the  business  of  the  court  be 
thereby  expedited. 

It  follows  that  the  preliminary  rule  issued  by  us 
herein  should  be  discharged.    All  concur. 


THE  STATE  ex  rel.  NEW  MADRID  COUNTY  et 
al.  V.  JOHN  P,  GORDON,  State  Auditor. 

In  Banc,  July  2,   1914. 

1.  COURTHOUSE:  Election  for  Bonds:  No  Recital  of  No  Build- 
ing Fund.  The  Act  of  1913  (Laws  1913,  p.  121)  does  not  make 
it  compulsory  upon  county  courts  to  create  the  buUding  fund 
authorized  by  section  two  thereof,  and  it  is  not  a  prerequisite 
to  a  valid  election  for  the  issuance  of  courthouse  bonds,  that 
the  petition  presented  to  the  county  court  asking  for  such  an 
election,  or  that  the  order  of  the  court  ordering  the  election, 
contain  a  recital  that  the  courthouse  cannot  be  built  out  of  the 
building  fund  authorized  by  said  section  two.  Such  recital  is 
not  jurlsdictionaL 


:  :   SufRcient   Building   Fund:    Equity.     Where 

there  is  a  sufficient  building  fund  on  hand,  created  in  pursu- 
ance to  section  two  of  the  Act  of  1913,  Laws  1913,  p.  121, 
to  erect  a  courthouse  or  other  public  buUding,  without  resort 
to  an  election  to  authorize  the  issuance  of  bonds,  the  county 
court,  at  the  instance  of  taxpayers,  may  be  enjoined  from 
ordering  such  an  election,  because  in  equity  such  an  election 
should  not  be  held. 


:   :    Sufficient   Petition:    In   Terms  of   Statute. 

As  a  rule,  when  the  statute  fixes  the  terms  of  a  pleading,  a  sub- 
stantial compliance  with  them  is  sufficient;  and  as  the  statute 
prescribes  the  terms  of  the  petition  to  be  presented  to  the 
county  court  asking  that  an  election  be  held  to  authorize  the 
issuance  of  bonds  for  the  building  of  a  courthouse,  and  does 
260  Mo.— 10 
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not  say  that  It  shall  contain  a  recital  that  there  is  not  suf- 
ficient money  pertaining  to  the  building  fund  to  build  it,  an 
omission  of  such  a  recital  does  not  show  a  lack  of  jurisdiction 
in  the  court  to  order  the  election. 


4.   : :  Notice:  Rate  of  Increased  Taxation.    Section 

9  of  the  Act  of  1913,  Laws  1913,  p.  121,  is  intended  to  apply 
to  both  elections  authorized  by  statute  for  raising  money  to 
build  a  courthouse,  namely,  the  election  to  authorize  the  issu- 
ance and  sale  of  bonds,  and  the  election  to  authorize  an  in- 
crease in  the  rate  of  taxation  to  create  a  special  fund  without 
bonds;  and  some  of  its  requirements  are  applicable  to  the  one, 
and  others  to  the  other.  That  section  does  not  mean  that  the 
notice  to  authorize  the  issuance  of  bonds  shall  specify  "the 
rate  of  the  increase  of  the  tax  levy.''  The  Legislature  itself 
so  construed  that  section  by  prescribing  the  form  of  the  ballot 
for  a  bond  election,  which  contains  no  words  about  an  increase 
of  the  tax  rate,  and  by  the  further  provision  that,  if  the  bonds 
are  authorized,  the  court  shall  levy  an  annual  tax  sufficient 
to  pay  the  interest  and  to  create  a  sinking  fund  sufficient  to 
extinguish  the  entire  debt  within  twenty  years.  [Following 
Benton  v.  Scott,  168  Mo.  378.] 

Mandamns. 

Writ  allowed. 

Gallivan,  Riley  d  Riley  for  relators. 

(1)  It  was  not  necessary  that  the  notice  of  the 
election  should  ''specify  the  rate  of  the  increase  of 
the  tax  levy."  (2)  It  is  not  required  that  the  record 
and  order  of  the  county  court  show  that  the  county 
court  of  New  Madrid  county  found  it  was  necessary 
for  the  county  of  New  Madrid  to  incur  an  indebtedness 
for  the  purpose  of  building  a  courthouse.  Gaston  v. 
Lamkin,  115  Mo.  31. 

John  T.  Barker,  Attorney-General,  A.  T.  Dumm 
and  Fauntleroy,  Cvllen  <&  Hay  for  respondent. 

(1)  The  record  does  not  show  jurisdictional  facts. 
This  provision  of  section  8,  as  clearly  as  the  English 
language  can  express  it,  requires  that  bond-issue  elec- 


Digitized  by 


Google 


VOL.  260,  APRIL  TERM,  1914.  147 

state  ex  rel.  v.  Gordon. 

tions  be  limited  to  those  cases  in  which  the  expenditure 
designed,  or  intended,  cannot  be  made  by  creating  a 
county  building  fund,  as  provided  in  the  first  seven 
sections  of  the  Act  of  1913.  Neither  the  petition  filed 
with  the  county  court,  nor  the  order  of  the  court  based 
upon  such  petition,  recites  that  such  fact  exists.  Such 
a  showing  is  jurisdictional.  (2)  The  notice  of  elec- 
tion fails  to  comply  with  one  of  the  express  provisions 
of  section  9,  that  relative  to  the  xate  of  increase  of  the 
tax  levy.  Railroad  v.  Apperson,  97  Mo.  309;  Railroad 
V.  Beares,  39  Ind.  598;  Bank  v.  City  of  Pomma,  48 
Kan.  55;  Railroad  v.  Wells,  39  Ind.  539.  The  require- 
ment for  the  levy  of  an  annual  tax  in  the  case  of  a 
bond  issue  is  just  as  clear  and  explicit  as  in  the  case 
of  an  election  to  increase  an  indebtedness  by  the  direct 
levy  of  a  tax. 

GRAVES,  J.— Original  action  in  mandamus.  Is- 
suance of  alternative  writ  waived  and;  the  petition 
taken  as  and  for  such  writ.  To  this  petition  the  re- 
spondent demurred,  thus  leaving  to  us  a  case  of  ad- 
mitted facts,  to  which  should  be  applied  applicable 
law. 

At  a  special  election  the  county  of  New  Madrid 
voted  $40,000  for  the  building  of  a  new  courthouse 
and  authorized  the  issuance  of  bonds  in  such  sum.  The 
bonds  were  presented  to  the  respondent  as  State  Au- 
ditor for  registration,  and  he  refused  to  register  the 
same,  and  hence  this  action.  His  reasons  for  declin- 
ing to  register  the  bonds  are  presumably  those  stated 
in  the  demurrer  filed  in  this  cause.  Such  demurrer 
reads : 

**  Comes  now  the  respondent  herein,  and  treating 
the  petition  for  the  writ  as  and  for  the  alternative  writ 
in  this  cause,  presents  herein  his  demurrer  to  said 
petition  and  alternative  writ,  and  as  grounds  there- 
for respondent  assigns  the  following: 
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**1.  The  petition  and  alternative  writ  and  the 
record  of  the  comity  court  of  New  Madrid  county,  made 
a  part  of  the  petition,  upon  their  face  show  that  the 
relator  is  not  entitled  to  the  relief  prayed  for,  or  any 
relief, 

**2.  That  the  petition  and  the  record  of  the  county 
court  of  New  Madrid  County,  made  a  part  of  the  peti- 
tion, fails  to  show  that  the  county  court  of  New  Madrid 
county  found  that  the  expenditure  for  the  building  of 
the  county  courthouse  could  not  be  made  by  creating  a 
county  building  fund,  as  provided  by  the  first  seven  sec- 
tions of  the  act  of  the  General  Assembly  of  Missouri 
approved  March  22,  1913. 

**3.  That  the  petition  and  the  record  and  order 
of  the  court  made  a  part  thereof  do  not  show  that 
the  county  court  of  New  Madrid  county  found  that  it 
was  necessary  for  the  county  of  New  Madrid  to  incur 
an  indebtedness  for  the  purpose  of  building  a  court- 
house. 

**4.  That,  as  shown  by  the  petition  for  the  writ, 
and  the  orders  and  record  of  the  county  court  of  New 
Madrid  county  made  a  part  thereof,  the  notice  of  the 
election  ordered  by  the  court  failed  to  specify  the  rate 
of  the  increase  of  the  tax  levy,  as  provided  and  re- 
quired by  section  9  of  the  Act  of  March  22,  1913. 

**5.  That  the  petition  for  the  alternative  writ 
filed  herein  by  the  relator  being  treated  as  and  before 
the  alternative  writ  herein,  together  with  all  exhibits 
attached  to  said  petition  and  referred  to  therein  and 
treated  as  parts  of  said  petition,  show  that  the  court- 
house bonds  sought  to  be  registered  are  not  entitled  to 
registration,  and  for  that  reason  the  relator  is  not 
entitled  to  the  relief  prayed  for,  or  any  other  relief. 

**  Wherefore,  respondent  prays  judgment  of  this 
court  upon  his  demurrer,  and  that  he  may  go  hence 
without  day.'' 

Matters  of  admitted  facts  will  be  noted  in  connec- 
tion with  a  discussion  of  the  several  points  raised  by 
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respondent's  demurrer.    This  suflSciently  outlines  the 
case. 


L  It  is  first  contended  that  there  is  absent  a  juris- 
dictional fact  in  the  record  made  by  the  county  court 
in  ordering  the  election  for  these  bonds,  and  that  for 
such  reason  the  bonds  are  void  and 
|j*"^      .  should  not  be  registered.     In  1913  the 

Recital  of  Legislature  repealed  and  re-enacted  ar- 
No^Buiiding  ^j^j^  ^^  chapter  15,  Revised  Statutes  1909. 
This  article  contained  ten  sections.  The 
new  article  enacted  in  1913  in  lieu  thereof  contains 
seventeen  sections,  including  the  repealing  section, 
which  is  section  one.  The  original  article  provides 
two  methods  for  building  a  courthouse,  i.  e.,  (1)  by 
issuing  and  selling  bonds  for  the  desired  amount,  and 
(2)  by  levying  a  direct  property  tax  for  a  given  num- 
ber of  years  to  pay  off  and  discharge  the  amount  fixed 
for  the  public  building.  Both  of  these  methods  con- 
templated and  required  a  vote  of  the  people. 

The  Act  of  1913,  or  the  new  article  5  of  chapter 
15,  provides  three  methods  for  building  a  courthouse. 
Section  2  of  such  new  law,  so  far  as  necessary,  reads : 

*  *  That  at  the  first  regular  term  of  the  county  court 
in  all  counties  in  this  State  after  this  law  shaU  be  in 
force  and  effect,  the  county  court  may  create  a  county 
building  fund  to  provide  for  the  future  erection,  en- 
largement, repair  or  maintenance  of  county  buildings 
and  annually  after  said  fund  is  established  at  the  first 
term  of  the  court  held  after  the  end  of  the  fiscal  year; 
the  county  court  shall  transfer  to  the  county  building 
fund  any  surplus  left  over  in  any  county  fund,  ex- 
cept road  and  bridge  funds,  not  needed  for  the  pay- 
ment of  outstanding  or  back  warrants  drawn  against 
the  fund  to  be  transferred  and  shall  from  time  to  time 
annually  thereafter,  at  the  end  of  the  fiscal  year,  trans- 
fer to  the  county  building  fund  the  surplus  of  any 
county  bond,  sinking  or  interest  fund,  not  needed  for 
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the  payment  of  outstanding  bonds  or  interest  and  may 
add  to  such  fund  as  hereinafter  provided  annually,  by 
tax  levy,  at  the  time  other  county  revenue  taxes  are 
levied,  not  to  exceed  twenty-five  per  cent  of  the  total 
constitutional  levy  of  such  county  as  now  provided  by 
law/' 

By  subsequent  sections  the  fund  thus  created  may 
be  used  for  building  a  courthouse,  without  a  vote  of 
the  people.  The  new  law  then  gives  the  two  old  methods 
by  the  issuance  of  bonds,  or  the  levy  of  direct  taxes 
for  a  given  number  of  years.  The  first  section  of  the 
new  article  is  the  repealing  section.  Sections  2,  3,  4, 
5,  6,  and  7  deal  wholly  with  the  building  of  public 
buildings  out  of  the  *' Building  Fund''  mentioned  above 
in  said  section  2,  which  we  have  quoted.  The  remain- 
ing ten  sections  refer  to  the  other  two  methods  of 
building  courthouses  and  other  public  buildings.  These 
ten  sections,  with  slight  modifications,  are  but  the  re- 
enactment  of  old  article  5  of  chapter  15,  Revised  Stat- 
utes 1909.  They  begin  with  section  8  and  close  with 
section  17.    Section  8  of  the  new  act  reads: 

**That  where  it  shall  become  necessary  for  any 
county  in  this  State  to  incur  an  indebtedness  for  the 
purpose  of  building  a  courthouse,  jail,  poorhouse, 
county  sanitarium  or  other  couAity  buildings  where 
such  expenditure  cannot  he  made  by  creating  a  county 
building  fund  as  hereinbefore  provided  to  be  paid  out 
of  the  county  annual  tax  levy  a/nd  that  would  create 
an  indebtedness  in  excess  of  the  total  income  and  rev- 
enue of  such  county  provided  for  any  one  year,  as 
limited  by  law,  it  shall  be  lawful  for  any  number  not 
less  than  one  hundred  of  the  qualified  voters  of  such 
county  who  are  taxpayers  therein  to  present  to  the 
county  court  of  such  county  a  petition  and  application, 
in  writing,  setting  forth  the  object  and  purpose  for 
which  the  indebtedness  is  to  be  created  and  whether 
it  is  desired  to  issue  bonds  for  such  indebtedness,  or 
to  pay  the  same  by  the  direct  levy  of  taxes  for  that 
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purpose  during  a  given  number  of  years  stated  in  such 
petition  and  praying  that  an  election  be  held  to  au- 
thorize the  incurring  of  such  indebtedness  and  the 
levying  of  such  taxes;  upon  the  presentation  of  such 
petition,  it  shall  be  the  duty  of  the  county  court  of 
said  county  at  a  regular  term  thereof  to  order  a  special 
election  for  the  purpose  set  forth  in  such  petition,  and 
to  make  an  entry  of  such  order  on  the  record  of  the 
court. '^ 

The  italicized  words  constitute  the  principal 
changes  made  in  the  re-enactment  of  section  1  of  the 
old  law.  Now  the  respondent  urges  that  neither  the 
petition  presented  to  the  county  court,  nor  the  order 
made  by  the  county  court,  in  this  case,  recites  that  this 
courthouse  could  not  have  been  built  out  of  the  public 
building  fund  authorized  to  be  created  by  the  new 
act  It  is  true  that  there  is  no  such  recital  in  either 
document,  and  if  such  a  recital  in  one  or  the  other,  or 
in  both,  is  prerequisite  to  a  valid  election  for  the 
issuance  of  courthouse  bonds,  then  the  proceedings  in 
the  instant  case  are  bad,  and  respondent  was  right  in 
refusing  to  register  the  bonds.  But  is  such  a  recital 
necessary  or  jurisdictional!  We  think  not.  The  new 
act  does  not  make  it  compulsory  upon  county  courts 
to  create  this  building  fund.  It  says  **the  county 
court  may  create  a  county  building  fund,"  etc.  When 
such  fund  has  been  created,  it  then  empowers  the 
court,  without  a  vote  of  the  people,  to  build  the  court- 
house, or  other  public  buildings.  In  certain  contin- 
gencies the  court  may  issue  bonds,  to  be  paid  out  of 
this  public  building  fund.    [Sec.  5,  Laws  1913,  p.  123.] 

But  to  get  to  the  point,  the  new  act  contemplates 
three  distinct  methods  for  building  and  paying  for  a 
courthouse.  Each  is  distinct  and  different  from  the 
other.  Two  of  the  methods  require  the  vote  of  the 
people,  but  one  does  not.  It  is  quite  clear  that  prior 
to  the  re-enactment  of  section  1  of  article  5,  chapter 
15,  into  section  8  of  the  new  article  5  of  said  chapter. 
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it  was  not  necessary  to  siake  the  recital  suggested  by 
respondent.     Does  the  modification  made    so  change 
this  method  of  building  and  paying  for  a  courthouse 
by  the  issuance  of  bonds  voted  by  the  people,  as  to  re- 
quire this  additional  recital  in  the  record?    We  think 
not.    If  there  was  a  suflBcient  public  building  fund  to 
meet  the  emergency  suggested  by  the  petitioners,  the 
county  court  might,  at  the  instance  of  taxpaying  citi- 
zens, be  enjoined  from  holding  a  bond  election,  because 
in  equity  such  should  not  be  done,  where  a  fund  was 
on  hand   from   which   the   public  building   could   be 
erected.    But  this  does  not  mean  that  the  court  should 
find  and  recite  the  fact  that  there  is  no  such  fund  be- 
fore the  order  for  the  election  is  valid.    It  should  be 
further  suggested  that  this  building  fund,  if  estab- 
lished, does  not  apply  to  a  courthouse  alone,  but  in- 
cludes other  public  buildings,  the  list  of  which  was  in- 
creased by  the  new  act.    There  might  be  a  building 
fund,  and  the  county  court  might  have  other  uses  for 
it.    At  most  it  occurs  to  me  that  the  failure  of  the  peti- 
tion for  the  election  to  allege,  and  the  failure  of  the 
order  of  the  court  to  recite,  that  there  was  no  building 
fund,  is  not  jurisdictional.     This  for  the  very  good 
reason  that  said  section  8  of  the  new  act  says  what 
shall  be  stated  in  the  application  or  petition,  and  does 
not  say  that  this  fact  shall  be  stated.    Under  the  law 
the  petition  or  application  shall  be  **in  writing,  setting 
forth  the  object  and  purpose  for  which  the  indebtedness 
is  to  be  created  and  whether  it  is  desired  to  issue  bonds 
for  such  indebtedness,  or  to  pay  the  same  by  the  direct 
levy  of  taxes  for  that  purpose  during  a  given  number 
of  years  stated  in  such  petition  and  praying  that  an 
election  be  held  to  authorize  the  incurring  of  such  in- 
debtedness and  the  levying  of  such  taxes.''    These  are 
the  things  the  law  requires  to  go  in  the  petition. 

As  a  rule  when  the  statute  fixes  the  terms  of  a 
pleading,  substantial  compliance  with  the  terms  of  the 
statute  is  suflScient.    The  application  or  petition  in  this 

Digitized  by  VjOUy  IC 


VOL.  260,  APRIL  TERM,  1914.  153 

state  ex  reL  t.  Gordon. 

case  was  a  compliance  with  the  requirements  of  this 
statute,  and  the  order  of  the  court  made  thereon  was 
valid.  This  first  contention  is  therefore  ruled  against 
the  respondent. 

n.  The  sufficiency  of  the  notice  of  the  election  is 
challenged.  Section  9  of  the  Act  of  1913,  so  far  as 
the  notice  is  concerned,  reads : 

**Such  notice  shall  specify  the  amount  of  the  debt, 
the  length  of  time  for  which  bonds  shall  be  issued,  the 
rate  of  interest,  the  object  and  purposes 
Notice  of  thereof,  the  rate  of  the  increase  of  the  tax 
Election.  levjf,  and  the  day  on  which  the  election  is 
to  be  held:  Provided,  that  such  election  may 
be  held  at  the  same  time  of  holding  the  general  elec- 
tion for  State  and  county  officers." 

We  have  italicized  the  statutory  provisions  which 
are  called  to  our  attention.  The  notice  in  this  case  does 
not  give  the  increase  of  the  tax  levy.  Nor  do  we  think 
it  was  required  in  this  case.  As  suggested,  the  law 
provides  three  methods  for  securing  the  funds  with 
which  to  erect  public  buildings.  If  bonds  are  to  be 
voted  an  election  must  be  held,  and  of  course  a  notice 
of  election  must  be  given.  So  too,  if  the  indebtedness 
is  to  be  paid  by  a  tax  levy  an  election  to  authorize 
the  proposed  debt  must  be  held  and  a  notice  of  elec- 
tion must  be  given.  The  first  method,  i.  e.,  building 
the  proposed  building  out  of  the  established  building 
fund,  required  no  election  and  hence  no  notice.  Sec- 
tion 9  of  the  new  act,  supra,  therefore  applies  to  two 
methods  of  discharging  the  debt.  It  provided  for  the 
notice  in  both  cases  in  general  terms.  Some  things  so 
required,  are  applicable  to  a  bond  election  and  not 
applicable  to  an  increased  levy  election,  and  vice  versa. 
Some  things  are  applicable  to  both.  The  first  require- 
ment of  the  notice,  under  section  9,  supra,  is  that  the 
amount  of  the  debt  shall  be  specified.  This  is  appli- 
cable to  both.    The  next  requisite  of  the  law  is  **the 
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length  of  time  for  which  bonds  shall  be  issued/'  This 
clearly  has  no  application  to  cases  when  the  object 
of  the  election  is  to  approve  a  given  amount  of  debt 
to  be  discharged  by  an  increased  levy  running  through 
a  stated  number  of  years.  Nor  can  it  be  said  that  the 
clause  **the  rate  of  interest"  refers  to  anything  except 
bonds.  The  next  clause  **the  object  and  purpose  there- 
of" evidently  applies  to  both  kinds  of  elections. 

But  following  this  clause,  we  have  the  vital  clause 
in  this  case.  It  says  the  notice  shall  specify  **the  rate 
of  the  increase  of  the  tax  levy."  To  our  minds  this 
clause  refers  as  exclusively  to  cases  where  the  pur- 
pose is  to  pay  the  debt  by  an  increased  tax  levy  dur- 
ing a  given  number  of  years,  as  the  phrase  **the  length 
of  time  for  which  bonds  shall  be  issued"  applies  to 
bond  issues.  The  whole  trouble  arises  from  providing 
for  notice  in  two  cases  in  one  section  of  the  statute. 

This  is  the  legislative  construction  of  section  9. 
In  section  10  the  law-making  power  prescribed  the 
form  of  the  ballot.  As  to  bonds  nothing  is  said  as  to 
the  rate  of  taxation,  but  as  to  the  other  much  is  said. 
This  section  10  sheds  much  light  upon  the  disputed 
section,  and  reads: 

**  Those  of  the  qualified  voters  who  favor  the  cre- 
ation of  the  indebtedness  for  the  purposes  specified 
in  the  notice  may,  if  the  proposition  be  to  issue  bonds 
at  such  elections,  deposit  a  ticket,  written  or  printed, 
in  the  following  form:    *  Appropriation  of  $-- — ,  for 

the  purpose  of ,  yes,'  and  those  who  are  opposed 

to  the  creation  of  said  indebtedness  may  deposit  a 
ticket,  written  or  printed,  in  the  following  form:  *  Ap- 
propriation of  $ ,  for  the  purpose  of ,  no;'  and 

if  the  proposition  be  to  pay  such  indebtedness  by  the 
direct  levy  of  taxes  for  a  given  number  of  years  with- 
out bonds,  those  of  the  qualified  voters  who  favor  the 
creation  of  the  indebtedness  on  such  plan  may,  at  such 
election,  deposit  a  ticket,  written  or  printed,  in  the 
following  form:    'In  favor  of  indebtedness  of  $ , 
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for  the  purpose  of  building  a  courthouse  (or  jail  or 

poorhouse),  and  of  an  increase  of  the  tax  levy  of 

cents  on  the  one  hundred  dollars'  valuation  for 

years,  to  pay  the  same,  yes;'  and  those  who  are  op- 
posed to  the  creation  of  said  indebtedness  may  deposit 
a  ticket,  written  or  printed,  in  the  following  form:  *In 

favor  of  an  indebtedness  of  $ ,  for  the  purpose  of   . 

building  a  courthouse  (or  jail  or  poorhouse  or  county 
sanitarium  or  other  county  buildings)  and  of  an  in- 
crease of  the  tax  levy  of cents  on  the  one  hundred 

dollars'  valuation  for years  to  pay  the  same, 

no.'  " 

The  legislative  intent  is  made  much  clearer  by 
section  12  of  the  same  act.    Said  section  reads : 

**If  it  appears  from  the  returns  that  a  majority 
of  two-thirds  of  the  qualified  voters  of  such  county 
voting  at  said  election  voted  in  favor  of  incurring  said 
indebtedness,  the  county  court  shall  make  an  order  re- 
citing the  election  and  the  result  of  the  vote  for  and 
against  the  proposed  indebtedness,  and  if  the  result 
shall  be  in  favor  of  issuing  bonds  therefor,  the  court, 
by  said  order,  shall  direct  the  issue  of  bonds  for  the 
amount  of  said  debt,  and  also  the  levy  of  an  annual 
tax  for  the  payment  of  interest  thereon,  and  also  an 
annual  tax  in  the  nature  of  a  sinking  fund  for  the 
payment  of  such  portion  of  the  principal  each  year  as 
will  extinguish  the  entire  debt  within  twenty  years 
from  the  date  of  contracting  the  same ;  and  if  the  re- 
sult of  such  election  be  in  favor  of  paying  said  indebt- 
edness by  the  direct  levy  of  a  tax  therefor  during  a 
given  number  of  yea:  3,  the  county  court,  by  said  order, 
shall  direct  a  levy  of  the  rate  of  tax  voted  for  during 
the  number  of  years  voted  for  at  said  election;  and 
(at)  the  regular  time  of  levying  county  taxes  in  each 
said  years,  the  county  court  shall,  in  addition  to  the 
other  taxes,  levy  and  cause  to  be  extended  Upon  all 
property  subject  to  taxation  in  said  county  said  in- 
crease (d)  rate  of  tax  so  voted  for  said  purpose." 
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Under  this  section,  if  the  election  authorizes  bonds, 
then  the  county  court,  in  its  own  way,  is  authorized  to 
make  or  direct  an  annual  tax  for  the  interest  on  the 
debt,  and  also  an  annual  tax  for  a  sinking  fund,  which 
sinking  fund  will  absorb  and  take  up  the  bonds  at  the 
end  of  twenty  years.  If,  however,  the  election  author- 
ized an  increased  tax  levy  for  a  stated  period  then  the 
county  court  **  shall  direct  a  levy  of  the  rate  of  tax 
voted  during  the  number  of  years  voted  for  at  such 
election/' 

From  it  all  it  appears  to  be  dear  that  for  a  bond 
issue  the  notice  need  not  specify  the  rate  of  increase 
of  taxation  required  to  meet  the  bonds  and  interest. 

In  the  case  of  Benton  v.  Scott,  168  Mo.  378,  the 
question  is  settled.  That  was  a  case  where  school 
bonds  had  been  voted.  Taxpayers  sought  to  enjoin 
the  collection  of  the  taxes  levied  by  the  school  board 
for  interest  and  sinking  fund.  The  court  held  that 
the  voters  had  nothing  to  do  with  the  amount  of  the 
tax  levy  when  the  proposition  was  to  issue  bonds.  Hav- 
ing nothing  to  do  with  it,  they  were  entitled  to  no 
notice.  The  reasoning  of  that  case,  which  passed  both 
Division  Two  and  this  court  In  Banc,  settles  this  con- 
troversy.   The  notice  in  the  instant  case  is  good. 

There  are  several  other  minor  suggestions  made 
in  the  brief  of  counsel  for  respondent,  but  these  two 
questions  dispose  of  the  case.  We  shall  not  go  fur- 
ther. These  bonds  have  been  duly  authorized'  and 
they  should  be  registered.  Let  our  peremptory  writ 
go.    All  concur. 
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THE  STATE  at  the  Relation  and  to  the  Use  of 
JAMES  H.  lAY,  Prosecuting  Attorney,  v.  MIS- 
SOURI PACIFIC  RAILWAY  COMPANY,  Ap- 
pellant. 

In  Banc,  July  2,  1914. 

1.  LOCOMOTIVES:  Safety  Devices:  Act  of  1913:  No  Specific 
Allegations.  A  petition  filed  by  the  prosecuting  attorney, 
charging  the  defendant  railroad  company  with  having  operated 
a  train  In  this  State  without  having  first  equipped  its  engine 
with  the  numerous  devices  prescribed  by  the  Act  of  1913,  Laws 
1913,  p.  180,  but  charging  no  specific  violation  of  said  act,  but 
in  general  terms  stating  that  the  defendant  did  on  June  28, 
1913,  "wilfully  and  unlawfully  fail,  neglect  and  refuse  to  com- 
ply with  the  requirements  of  said  sections  1  to  4  inclusive  of 
the  act  aforesaid"  and  nothing  more,  states  no  cause  of  action, 
and  a  Judgment  based  thereon  cannot  stand. 


2.  :  :  :  :  Constitutional  Questions. 

And  said  petition  failing  to  state  a  cause  of  action,  constitu- 
tional objections  to  said  act,  though  timely  and  properly  made, 
will  not  be  considered,  but  the  Judgment  will  simply  be  reversed. 

Appeal  from  Cole  Circuit  Court.-   Hon.  J.  G.  Slate, 

Judge. 

Revebsed. 

T.  T.  RaUey,  Corum  <S>  Williams  and  R.  T.  Railey 
for  appellant. 

John  T.  Barker,  Attorney-General,  and  W.  T. 
Rutherford,  Assistant  Attorney-General,  for  respond- 
ent. 

WOODSON,  J.— This  suit  was  instituted  in  the 
drcuit  court  of  Cole  county  by  the  prosecuting  attor- 
ney thereof  against  the  defendant  to  recover  certain 
penalties  prescribed  by  an  act  of  the  Legislature,  en- 
acted in  1913.     [Laws  1913,  pp.  180  and  181.] 
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A  jury  was  waived,  and  the  cause  was  submitted 
to  the  court  in  the  manner  presently  to  be  mentioned, 
and  the  court  found  against  the  defendant,  and  im- 
posed the  minimum  fine.  After  moving  unsuccessfully 
for  a  new  trial  the  defendant  appealed. 

The  petition  filed  by  the  prosecuting  attorney  in 
the  cause  is  in  words  and  figures  as  follows : 

'^Plaintiflf  avers  that  on  the  29th  day  of  March, 
1913,  the  Forty-Seventh  General  Assembly  of  the  State 
of  Missouri  passed  an  act  entitled:  *An  Act  relat- 
ing to  railroads,  and  providing  for  the  health  and 
safety  of  railroad  employees;  to  prevent  the  use  of 
dangerous  and  defective  locomotive  engines,  prescrib- 
ing the  duties  of  certain  oflScers  and  providing  penal- 
ties for  violations  of  the  provisions  hereof,  and  repeal- 
ing inconsistent  acts.' 

**That  said  act  became  effective  by  operation  of 
law  on  June  — ,  1913,  it  being  more  than  ninety  days 
from  the  adjournment  of  the  Legislature  aforesaid. 
That  sections  1,  2,  3  and  4  of  said  act  (Laws  1913,  pp. 
180  and  181)  are  in  words  and  figures  following: 

**  'Section  1.  Locomotive  engines,  how  equipped, 
— It  shall  be  unlawful  for  any  person,  firm  or  corpo- 
ration, operating  a  steam  railroad  within  this  State, 
to  use  or  permit  to  be  used  any  steam  locomotive  en- 
gine, upon  its  line  of  road  within  the  State,  unless 
such  locomotive  engine  be  equipped  with  suitable  elas- 
tic springs  of  suflBcient  strength  to  support  the  cab, 
boiler,  fire  box  and  appurtenances  thereto  connected, 
free,  clear  and  independent,  and  in  such  a  manner  that 
no  part  of  the  boiler,  cab  or  fire  box,  or  appurtenances 
thereto,  shall  strike  or  rest  upon  the  top  of  any  driv- 
ing box,  truck  or  trailer  box  of  such  locomotive  engine ; 
that  such  springs  shall  be  free  and  unretarded  and 
of  sufficient  strength  and  elasticity  to  prevent  the 
shock  occasioned  by  the  running  of  such  locomotive 
engine  over  irregularities  in  the  track,. from  being  corn- 
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municated  to  the  boiler,  fire  box,  cab  and  the  machinery 
thereto  connected. 

**  *  Section  2.  Lateral  motion  of  driving  box,  etc. — 
It  shall  be  unlawful  for  any  firm,  person  or  corpora- 
tion, operating  a  steam  railroad  within  this  State,  to 
use  or  permit  to  be  used  any  steam  locomotive  engine 
in  the  service  of  hauling  passengers  or  freight  between 
stations  within  this  State,  whenever  the  lateral  motion 
in  any  driving  box,  truck  box,  or  trailer  box,  shall  ex- 
ceed one  inch,  or  the  combined  lateral  wear  on  any 
two  boxes  on  any  one  shaft  of  such  locomotive  engine 
exceeds  the  sum  of  one  inch. 

'*  'Section  3.  Cabs,  running  boards,  e^c— It  shall 
be  unlawful  for  any  person,  firm  or  corporation,  oper- 
ating a  steam  railroad  within  this  State  to  use  or  per- 
mit to  be  used  any  locomotive  engine  within  this  State 
unless  the  cab  and  running  boards  shall  be  firmly  and 
securely  anchored  and  fastened  to  the  boiler  of  such 
locomotive  engine  in  such  a  manner  as  to  prevent  any 
vibration  to  such  cab  or  running  boards,  independent 
of  the  boiler  thereof  while  said  locomotive  engine  is  in 
motion,  and  unless  the  braces,  brackets  and  fastenings, 
connected  with  such  cab  and  running  boards  are  so 
securely  anchored  and  fastened  to  the  boiler  of  such 
locomotive  engine  in  such  a  manner  as  to  prevent  the 
vibration  thereof  while  such  locomotive  engine  is  in 
motion. 

**  'Section  4.  Valves,  cocks,  unions,  couplings,  etc, 
— ^It  shall  be  unlawful  for  any  person,  firm  or  corpo- 
ration, operating  a  line  of  steam  railroad  within  this 
State,  to  use  or  permit  to  be  used  within  the  State 
of  Missouri,  any  steam  locomotive  engine,  unless  the 
valves,  cocks,  unions,  couplings,  pistons,  pipes,  steam 
chests  and  other  appliances  connected  with  such  loco- 
motive engines  and  used  for  holding  or  conducting 
steam  shall  be  so  constructed  and  maintained  as  to 
prevent  the  escape  of  steam  within  the  cab  or  the  es- 
cape of  steam  without  the  cab  in  such  quantity  or  vol- 
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ome  as  will  obstruct  the  vision  of  either  the  engineer 
or  fireman  thereon.' 

''Plaintiff  avers  that  on  the  said  twenty-third  day 
of  June,  1913,  after  the  above  act  had  become  effective 
by  operation  of  law  as  aforesaid,  defendant  operated 
through  said  county  of  Cole  and  State  of  Missouri  one 
of  its  passenger  locomotive  engines  attached  to  a  pas- 
senger train  which  left  St.  Louis,  Missouri,  at  nine 
o^dock  a.  m.,  on  said  day,  bound  for  Kansas  City,  Mis- 
souri, and  which  said  engine  passed  through  said  Cole 
county,  Missouri,  without  said  engine  having  been  sup- 
plied and  rigged  with  suitable  elastic  springs  or  any 
of  the  other  improvements  required  by  said  sections 
1,  2,  3  and  4,  of  the  act  aforesaid,  and  without  which 
it  was  unlawful  to  operate  said  locomotive  engine  at 
the  time  and  place  aforesaid. 

"That  sections  9  and  10  of  said  act  provide  as 
follows : 

*'  'Section  9.  Penalty.— Any  person,  firm  or  cor- 
poration, whether  owner,  lessee,  assignee  or  receiver, 
operating  a  line  of  railroad  in  whole  or  in  part  in  this 
State,  violating  any  of  the  provisions  of  this  act  shall 
be  subject  to  a  penalty  of  not  less  than  twenty-five 
dollars,  nor  more  than  five  hundred  dollars  for  each 
and  every  violation  of  this  act,  to  be  collected  by  a 
civil  action  to  be  brought  in  the  name  of  the  State  of 
Missouri  at  the  relation  of  the  prosecuting  attorney 
of  any  county  through  which  such  road  may  run  or  the 
circuit  attorney  of  the  city  of  St.  Louis  if  such  road 
shall  enter  such  city,  and  the  court  shall  tax  a  reason- 
able attorney's  fee  in  favor  of  such  prosecuting  officer 
as  other  costs  in  the  case :  Provided^  this  act  shall  not 
apply  to  any  person,  firm  or  corporation  operating  a 
line  of  railroad  in  whole  or  in  part  in  this  State  who 
or  which  is  unable  to  comply  with  any  of  the  provisions 
hereof,  by  reason  of  storms,  floods,  or  other  calamitous 
visitations,  but  the  burden  of  proof  of  such  fact  or 
facts  shall  be  upon  such  person,  firm  or  corporation. 
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"*Sec.  10,  Repealing  conflicting  acts. — ^All  acts 
and  parts  of  acts  which  are  in  conflict  with  this  act 
are  hereby  repealed." 

'*  Plaintiff  avers  that  on  said  twenty-third  day  of 
Jnne,  1913,  said  defendant,  in  the  county  of  Cole  and 
State  of  Missonri,  did  wilfully  and  unlawfully  fail,  neg- 
lect and  refuse  to  comply  with  any  of  the  requirements 
of  said  sections  1  to  4,  inclusive,  of  the  act  aforesaid, 
while  operating  said  locomotive  engine  through  the 
county  of  Cole  aforesaid  on  the  date  aforesaid,  and 
which  said  engine  at  the  time  and  place  aforesaid  con- 
tained none  of  the  improvements  provided  for  and  re- 
quired by  said  sections  1  to  4,  inclusive,  or  either  of 
them. 

**  Wherefore,  plaintiff  prays  judgment  against  said 
defendant,  for  the  sum  of  five  hundred  dollars  penalty, 
together  with  its  costs  herein,  and  a  reasonable  attor- 
ney's fee  to  be  taxed  by  the  court." 

Thereafter,  on  the  fourth  day  of  August,  1913,  ap- 
pellant filed  its  amended  answer,  which  was  very 
lengthy,  setting  up  various  acts  of  Congress,  enacted 
under  ttie  commerce  clause  of  the  Constitution  of  the 
United  States,  and  certain  other  provisions  of  that  ven- 
erable instrument,  as  well  as  a  number  from  the  Consti- 
tution of  Missouri.  The  substance  of  the  answer  is  thus 
stated  by  learned  counsel  for  the  appellant,  viz : 

''Appellant  at  the  times  mentioned  in  the  petition, 
and  for  many  years  prior  thereto,  was  duly  organized 
and  doing  business  under  the  laws  of  Missouri,  as  a 
railroad  corporation,  and  was  during  all  of  said  period 
engaged  as  a  common  carrier  of  both  passenger  and 
freight.  Said  appellant  was  likewise  during  all  of 
said  period  engaged  in  interstate  and  intrastate  com- 
merce, both  as  to  freight  and  passengers,  and  its  lines 
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extended  from  Missouri  into  Arkansas,  Nebraska,  Col-  - 
orado,  Oklahoma  and  other  States. 

"On  said  twenty-third  day  of  Jnne,  1913,  appel- 
lant was  operating  in  Missouri,  two  hundred  and  two 
freight  engines,  one  hundred  and  seven  passenger  en- 
gines and  forty-five  switch  engines,  all  of  which  were, 
during  all  of  the  period  aforesaid,  either  directly  or 
indirectly  engaged  in  interstate  commerce. 

**0n  June  23,  1913,  said  respondent,  J.  H.  Lay, 
as  prosecuting  attorney  of  Cole  county— a  county 
through  which  appellant's  line  of  road  runs— com- 
menced an  action  in  the  circuit  court  of  said  county, 
before  J.  G.  Slate,  as  judge  thereof,  to  recover  a  pen- 
alty of  five  hundred  dollars  from  appellant  for  an  al- 
leged violation  of  the  act  above  mentioned,  in  that 
appellant  failed  to  provide  its  engine  running  through 
said  county,  on  the  date  aforesaid,  with  the  equipments 
called  for  by  said  act. 

**  Appellant  was  duly  served  with  process  in  said 
cause,  and  filed  an  answer  therein.  Thereafter,  an 
amended  answer  was  filed,  in  which  all  of  the  facts  set 
up  in  plaintiff's  petition  were  specifically  admitted  to 
be  true.  It  was  likewise  admitted  that  defendant's  said 
locomotive  was  not  equipped  with  all  of  the  require- 
ments of  sections  1  to  4,  inclusive,  of  said  act.  Said 
amended  answer  then  set  out  at  length  various  matters 
of  defense,  in  which  the  constitutionality  of  said  Act 
of  1913  was  attacked  on  the  ground  that  it  was  in 
conflict  with  various  provisions  of  the  Missouri  and 
Federal  constitutions,  and  likewise  in  conflict  with  va 
rious  provisions  of  the  Federal  laws. 

** Plaintiff's  counsel  filed  a  motion  for  judgment 
on  the  pleadings,  on  the  theory  that  the  facts  pleaded 
in  said  amended  answer,  even  if  true,  constituted  ,no 
defense  in  the  case.  The  trial  court  sustained  plain- 
tiff's motion  for  judgment  on  the  pleadings,  and  en- 
tered judgment  in  behalf  of  plaintiff  for  a  penalty  of 
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twenty-five  dollars,  together  with  twenty-five  dollars 
attorney's  fees." 

I.  There  is  no  question  but  that  this  court  has 
jurisdiction  of  the  cause,  because  of  the  numerous 
State  and  Federal  constitutional  questions  involved; 
yet  we  decline  to  pass  upon  any  of  them  for  the  rea- 
son that  the  petition  states  no  cause  of  action  against 
the  defendant,  for  the  reason  to  be  presently  stated. 
By  reading  the  Act  of  the  Legislature  set  forth  in  the 
petition,  it  will  be  seen  it  requires  the  defendant  to  do 
numerous  things,  or  rather  prohibits  it  from  operating 
a  railroad  in  this  State,  after  the  date  stated,  without 
first  equipping  its  engines  with  the  numerous  safety 
devices  therein  mentioned. 

By  reading  the  petition  it  will  be  seen  that  it 
charges  the  defendant  tuith  no  specific  violation  of  the 
act  or  any  section  thereof,  but  in  general  terms  states 
that  the  defendant  did  on  the  twenty-third  day  of  June, 
1913,  '*  wilfully  and  unlawfully  fail,  neglect  and  refuse 
to  comply  with  any  of  the  requirements  of  said  sections 
1  to  4  inclusive  of  the  act  aforesaid,  while  operating 
said  locomotive  engine  through  the  county  of  Cole 
aforesaid,"  etc 

This  petition  clearly  states  no  cause  of  action 
against  the  defendant  because  it  does  not  inform  the 
defendant  with  what  specific  wrong  it  is  charged. 
Section  1794,  Eevised  Statutes  1909,  provides  among 
other  things:  ''Second,  a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action,  without  un- 
necessary repetition." 

The  petition  in  this  case  in  no  manner  complies 
with  this  section  of  the  statute.  It  might  as  well  be 
said,  in  a  suit  against  the  defendant  for  personal  in- 
juries, that  a  petition  which  simply  charges  that  the 
defendant  violated  ''The  Fellow  Servant  Act,"  "The 
Damage  Act,"  and  all  of  the  common  law  of  negli- 
gence, would  state  a  good  cause  of  action.    Such  a  pe- 
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tition  would  be  a  monstrosity  in  pleadings.  Again  by 
parity  of  reasoning,  and  with  equal  propriety,  it  might 
be  said  that  an  indictment  charging  the  defendant  with 
being  guilty  of  all  of  the  statutory  and  common-law 
crimes  of  the  State  would  be  a  valid  charge  under  the 
Constitution  and  laws  of  this  State.  Neither  would 
be  valid,  nor  does  the  petition  in  this  case  state  facts 
suflBcient  to  constitute  a  cause  of  action  against  the 
defendant,  independent  of  the  constitutional  questions 
presented  in  the  answer.  This  is  too  plain  for  argu- 
ment. 

Entertaining  these  views,  we  believe  the  judgment 
of  the  circuit  court  should  be  reversed,  without  consid- 
ering or  passing  upon  any  issue,  of  law  or  fact,  pre- 
sented or  attempted  to  be  presented  by  the  pleadings, 
except  the  sole  one  that  the  petition  does  not  state 
facts  suflBcient  to  constitute  a  cause  of  action  against 
the  defendant.  So  believing,  the  judgment  of  the  cir- 
cuit court  is  reversed  and  judgment  is  here  rendered 
for  the  defendant. 

All  concur,  except  Graves  and  Bond,  JJ.,  who  dis- 
sent; Paris,  J.,  concurs  in  result. 


THE  STATE  ex  rel.  AMERICAN*  BANKERS  AS- 
SURANCE COMPANY  et  al.  v.  EUGENE  Mc- 
QUILLIN,  Judge. 

In   Banc,  July  2,   1914. 

1.  INJUNCTION:  No  Bond:  Jurisdiction.  A  circuit  Judge  is 
forbidden  by  statute  to  issue  a  temporary  writ  of  injunction 
until  a  sufficient  bond  is  executed;  and  a  preliminary  writ 
of  injunction  issued  without  bond  is  inoperatiye  and  disobedi- 
ence to  its  commands  is  not  a  contempt 

2.   :  :   Stay  Order.     Under  certain  conditions  and 

iR  order  to  preserve  the  status,  the  circuit  Judge,  without  issu- 
ing  a   temporary    injunction,    may    make   an    order    requiring 
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respondent  to  show  cau0e  at  a  specified  time  and  place  why 
a  temporary  writ  should  not  be  granted,  and  in  aid  thereof 
may  restrain  said  respondent  by  an  ad  interim  order  until  the 
day  set  for  the  hearing  of  the  application  for  the  writ;  but 
whether  or  not  a  bond  should  be  required,  as  a  condition  for 
the  making  of  such  stay  order,  is  left  to  the  sound  discretion 
of  the  Judge.  But  where  there  is  no  such  stay  order,  the 
granting  of  a  temporary  injunction,  without  bond,  is  not  author- 
ised. 

RECEIVER:  In  Vacation.  Under  certain  conditions,  such  as 
to  prevent  irreparable  injury  or  the  defeat  of  Justice,  a  circuit 
Judge  has  power  in  vacation  to  appoint  a  receiver  In  either 
a  legal  or  equitable  proceeding — ^but  only  after  due  notice  or 
upon  such  conditions  as  will  secure  a  prompt  hearing  of  the 
Tight  to  make  and  continue  the  appointment. 


:  :  Prohibition.  If  the  circuit  court  has  Juris- 
diction of  the  parties  and  subject-matter,  a  writ  of  prohibition 
requiring  the  court  to  revoke  the  appointment  of  a  receiver, 
should  not  issue  pending  the  consideration  of  a  timely  rule  to 
show  cause  why  the  appointment  should  not  stand,  since  an 
opportunity  should  be  given  said  court  to  make  a  ruling  within 
its  Jurisdiction. 


:   To   Prevent   Watte:    Corporation.     By  the  rules  of 

equity  and  under  the  statutes  the  stockholders  of  a  corpora- 
tion have  the  right  to  maintain  an  action,  for  the  benefit  of 
the  corporation,  to  recover  assets  wasted  or  fraudulently  ap- 
propriated to  themselves  by  its  officers,  in  case  of  the  refusal 
of  the  directors  to  institute  such  suit 


:  :   Petition.      And  a  petition  of    stockholders 

whose  reasonable  intendment  is  to  obtain  the  appointment  of 
a  receiver  to  recover  assets  wasted  or  fraudulently  appropriated, 
win  be  sufficient  to  give  the  court  Jurisdiction,  although  lack- 
ing in  deflniteness  or  precision  of  statement. 


:  Company  Organized  in  Another  State.  If  a  proceed- 
ing has  been  brought  against  a  corporation  in  the  State  of  its 
franchise  to  administer  its  assets,  the  proceedings  in  this  State, 
where  it  has  not  been  licensed  to  do  business  but  has  its  prin- 
cipal office,  must  be  conducted  under  the  auspices  of  and 
as  auxiliary  to  the  receiver  appointed  by  its  home  State  and 
where  the  bulk  of  its  assets  is  located. 

S  :   Foreign  Receiver  Made  Party.     A  receiver 


appointed  by  the  State  of  the  corporation's  domicile  cannot 
as  a  matter  of  legal  right  demand  to  be  made  a  party  to  an 
action  brought  by  its  resident  stockholders  to  have  a  receiver 
appointed  to  recover  wasted  assets,  yet  such  a  substitution 
is  authorized  upon  principles  of  comity. 
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9.   :    Injunction:    No    Bond:    Writ   of    Prohibition.     The 

circuit  Judge,  in  yacation,  upon  the  presentation  of  a  petition 
by  resident  stockholders  of  a  foreign  insurance  company,  which 
was  not  licensed  to  do  business  in  this  State  but  whose  prin- 
cipal business  office  was  here,  charging  a  waste  of  its  domestic 
assets  by  its  officers  and  a  fraudulent  impropriation  thereof, 
and  prajring  for  an  injunction  and  the  appointment  of  a  re- 
ceiver, without  requiring  a  bond  or  notice,  issued  a  temporary 
writ  of  injunction,  and  appointed  a  receiver  (requiring  him 
to  give  bond)  and  a  commissioner  to  take  testimony,  and 
thereupon  the  plaintiffs  petitioned  the  court  to  rule  defendants 
(the  company  and  its  officers)  to  show  cause  why  the  Appoint- 
ment of  the  receiver  should  not  stand,  which  was  accordingly 
done  and  a  day  set  for  the  hearing;  and  pending  that  order, 
defendants  applied  for  and  received  a  writ  of  prohibition  di- 
rected to  said  circuit  Judge,  requiring  him  to  show  cause  for 
the  further  exercise  of  jurisdiction  in  the  case.  Held,  that  the 
court  had  Jurisdiction  over  the  matter  of  appointing  a  receiver, 
and  there  is  no  showing  of  an  abuse  of  Jurisdiction,  and  the  writ 
is  quashed,  and  the  proceedings  dismissed. 

Prohibition. 

Wbit  denied. 

T.  E.  Francis  and  Arthur  N.  Sager  for  relators. 

(1)  A  court  of  equity  has  no  jurisdiction  or  au- 
thority to  appoint  a  receiver  for  a  foreign  corporation 
unless  in  aid  of  or  ancillary  to  a  receiver  appointed 
in  the  State  of  the  corporation's  domicile.  Sidway  v. 
Land  Co.,  101  Fed.  481;  State  ex  rel.  v.  Denton,  229 
Mo.  187;  Condon  v.  Association,  44  L.  K.  A.  149;  Tay- 
lor V.  Association,  45  L.  B.  A.  (Md.)  621;  WiUdns  v. 
Thome,  60  Md.  253;  Leary  v.  Columbia  Co.,  82  Fed. 
775.  (2)  K^spondent,  as  judge  of  the  circuit  court, 
had  no  jurisdiction  or  authority  to  appoint  a  receiver 
for  the  American  Bankers'  Assurance  Company,  in 
vacation,  without  notice  to  the  relators  (defendants  in 
the  proceeding  before  him),  or  to  issue  a  rule  return- 
able before  him  to  show  why  the  appointment  should 
not  be  continued.  State  ex  rel.  v.  Bearing,  184  Mo.  647 ; 
State  ex  rel.  v.  Woodson,  161  Mo.  444;  Bess  v.  An- 
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drews,  169  Mo.  189;  17  Ency.  PI.  &  Pr.  683,  719.  (3) 
The  filing  of  an  injunction  bond  as  required  by  the 
statute  is  jurisdictional  and  the  failure  of  respondent 
judge  to  require  such  a  bond  to  be  filed  rendered  his 
orders  and  injunction  null  and  void.  Sec.  2522,  B.  S. 
1909;  Stete  ex  rel.  v.  Williams,  221  Mo.  227;  St.  Louis 
V.  Gas  Light  Co.,  82  Mo.  353.  (4)  The  petition  fails 
to  state  a  cause  of  action  or  ask  for  any  relief  to  which 
the  appointment  of  a  receiver  was  ancillary  or  to  which 
it  might  be  an  aid.  It  is  an  action  solely  for  the  ap- 
pointment of  a  receiver,  a  proceeding  which  has  no 
place  or  part  in  our  system  of  jurisprudence.  Miller 
Bros.  V.  Perkins,  154  Mo.  636.  (5)  The  petition  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action 
or  to  warrant  the  order  appointing  a  receiver  and  the 
issuance  of  the  restraining  order  or  temporary  injunc- 
tion. State  ex  rel.  v.  Boss,  122  Mo.  425;  34  Cyc.  82; 
State  ex  rel.  v.  Bank,  197  Mo.  574;  State  ex  rel.  v. 
Bearing,  184  Mo.  663. 

John  8.  Leahy  and  Walter  H.  Saunders  for  re- 
spondents. 

(1)  Under  the  averments  in  this  petition,  a  Mis- 
souri court  of  equity  clearly  had  jurisdiction  to  ap- 
point a  receiver  for  the  assets  of  the  American  Assur- 
ance Company  in  this  State,  with  a  view  of  preserving 
the  same  for  the  benefit  of  its  creditors  and  stockhold- 
ers. 19  Cyc.  1238;  Cook  on  Corporations  (7  Ed.),  sec. 
734;  Beale,  Foreign  Corporations,  sec.  309;  3  Pomeroy, 
Eq.  Jut.  (3  Ed.),  sec.  1095.  A  bill  in  equity  may  be 
maintained  by  a  stockholder  of  a  foreign  corporation 
against  its  president  and  resident  directors  to  restrain 
them  from  ultra  vires  acts,  and  to  compel  such  direc- 
tors to  account  for  property  of  the  corporation  mis- 
appropriated by  them;  this  suit  being  in  the  nature 
of  a  suit  by  the  corporation  itself  against  wrongdoers, 
rather  than  the  regulation  of  its  internal  affairs ;  and 

Digitized  by  N^jOljQ IC 


168        SUPREME  COURT  OF  MISSOUBI, 

state  ex  rel.  v.  McQulllin. 

the  appointment  of  a  receiver  in  such  case  might  under 
some  circumstances  be  justified.  Richardson  v.  Trunk 
Co.,  181  Mass.  580;  Ernest  v.  Rutherford,  38  App.  Div. 
(N.  T.)  391;  Babcock  v.  Farwell,  245  HI.  14;  Voorhees 
V.  Mason,  245  111.  256;  Edwards  v.  Schillinger,  245  lU. 
231.  Where  an  English  cori)oration  owning  land  in 
the  United  States  sells  a  portion  thereof  located  in 
Louisiana  at  one-seventh  of  its  value,  causing  a  loss 
to  the  corporation  of  over  $2,000,000  and  the  board 
of  directors  refuses  to  take  action,  a  stockholder  may 
bring  suit  in  Louisiana  to  set  aside  such  sale  and  have 
a  receiver  appointed  of  assets  in  Louisiana.  Watkins 
V.  N.  Amer.  Co.,  107  La.  107 ;  State  ex  rel.  v.  Denton, 
229  Mo.  187.  The  American  Bankers'  Assurance  Com- 
pany was  incorporated  in  Delaware  by  three  Missouri 
citizens  and  it  immediately  established  its  principal 
oflSces  in  this  State,  without,  however,  taking  the  trou- 
ble to  comply  with  the  laws  of  Missouri  or  to  procure 
any  license  such  as  would  authorize  it  to  have  any 
legal  standing  in  this  State.  It  might,  therefore,  be 
called  a  **  tramp  or  migratory  corporation, ''  and  the 
rules  applicable  to  such  corporations  are  very  drastic. 
Corporations  of  this  kind  are  liable  to  have  a  receiver 
appointed  and  even  their  assets  distributed,  in  States 
where  their  actual  though  not  nominal  domicile  is 
located.  19  Cyc.  1232,  1238.  (2)  The  judge  had  the 
unquestioned  power  to  appoint  a  receiver  in  vacation 
for  the  American  Bankers  Assurance  Company  with- 
out notice  to  the  defendants  and  to  issue  a  rule  re- 
turnable before  him  in  vacation  to  show  why  the  ap- 
pointment should  not  be  continued.  State  ex  rel.  v. 
McQuillin,  256  Mo.  693.  (3)  The  failure  to  file  an 
injunction  bond  in  this  case  is  immaterial  because :  In 
a  receivership  case,  the  injunction  is  purely  incidental 
and  no  bond  is  required.  No  effort  was  made  to  call 
this  alleged  defect  to  the  attention  of  the  trial  court 
and  to  give  him  an  opportunity  to  correct  it.  The  ap- 
pointment of  the  receiver  made  the  injunction  futile 
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except  as  to  the  Federal  Trust  Company,  which  is  not 
a  party  relator  here,  and  it  is  a  general  principle  of 
law  that  no  relief  will  be  accorded  to  a  party  not  com- 
plaining. (4)  Prohibition  should  not  issue  until  an 
opportunity  has  been  given  to  the  trial  court  to  cor- 
rect the  error  complained  of.  State  ex  rel.  v.  Williams, 
221  Mo.  247. 

STATEMENT. 

This  writ  of  prohibition  was  directed  to  the  re- 
spondent, Eugene  McQuillin,  circuit  judge  of  the  city 
of  St.  Louis,  requiring  him  to  show  cause  for  the  fur- 
ther exercise  of  jurisdiction  of  the  petition  in  equity 
presented  to  him  in  vacation  on  the  31st  day  of  July, 
1911,  and  wherein  on  the  same  day  he  awarded  a  tem- 
I)orary  injunction  without  bond  and  appointed  a  re- 
ceiver without  notice. 

The  petition  on  which  these  orders  were  made  al- 
leged in  substance  that  the  plaintiffs  therein  were  fif- 
teen resident  shareholders  of  the  American  Bankers 
Assurance  Company,  a  corporation  created  and  organ- 
ized in  the  State  of  Delaware  in  July,.  1910,  with  char- 
ter powers  to  engage  in  contracts  of  insurance  of  every 
nature,  to  acquire  all  kinds  of  property,  to  make  notes 
and  bills  of  exchange,  to  execute  bonds  and  mortgages 
with  real  estate  or  personal  security;  that  the  author- 
ized capital  stock  of  the  corporation  was  $10,000,000, 
to  be  represented  by  shares  of  stock  of  the  par  value 
of  one  dollar  each;  that  the  three  original  incorpora- 
tors, Landon,  Christensen  and  Peters,  all  of  St.  Louis, 
subscribed  for  one  hundred  thousand  in  par  value  of 
the  capital  stock ;  that  the  company  after  its  organiza- 
tion engaged  in  business  in  Delaware  and  certain  other 
States,  but  did  not  take  out  any  license  to  do  busi- 
ness in  Alissouri,  although  its  principal  office  and  place 
of  business  was  located  in  St.  Louis. 
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The  petition  further  alleges  that  defendants  Lan- 
don,  Rnbey  and  Jones  are  the  officers  of  said  corpora- 
tion and  reside  in  Missouri;  that  defendants  Rubey 
Trust  Company  and  the  Federal  Trust  Company  are 
Missouri  corporations  and  these  persons  and  corpora- 
tions, together  with  the  American  Bankers  Assurance 
Company,  are  defendants  to  the  action. 

The  petition  further  alleges  that  said  officers 
fraudulently  exchanged  $200,000  of  the  assets  of  the 
American  Bankers  Assurance  Company  with  the  said 
Federal  Trust  Company,  for  about  $200,000  of  nomi- 
nal-value bonds  of  the  latter  company  which  were  se- 
cured by  Washington  county  lands  of  little  or  no  real 
value,  that  plaintiffs  in  said  petition  complained  of  this 
transaction  without  avail,  and  thereupon,  through  their 
attorney  Christensen,  gave  information  of  these  fraud- 
ulent matters  to  the  Department  of  Insurance  of  the 
State  of  Delaware. 

The  petition  further  states  that  the  individual  de- 
fendants have  practiced  sundry  and  divers  other 
frauds  in  dealing  with  the  property  of  the  American 
Bankers  Assurance  Company  and  that  its  licenses  to 
do  business  in  certain  States  have  been  revoked,  and 
that  the  Attorney-General  of  Delaware,  on  July  29, 
1911,  began  a  suit  in  the  Chancery  Court  of  Delaware 
to  close  up  the  business  of  the  American  Bankers  As- 
surance Company,  and  for  the  appointment  of  a  re- 
ceiver of  its  assets,  and  for  an  injunction  to  prevent 
the  further  prosecution  of  its  business.  The  petition 
then  prayed  for  an  injunction  and  appointment  of  a 
receiver  immediately  and  without  notice  and  for  an 
accounting  by  defendants  Ruby,  Landon,  Jones  and 
the  Federal  Trust  Company. 

The  respondent  as  circuit  judge,  issued  these  or- 
ders prayed  for  and  by  his  return  to  our  writ  alleged 
that  in  so  doing  he  was  acting  within  his  rightful  ju- 
risdiction. 
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This  court  appointed  a  commissioner  to  take  evi- 
dence who  rei)orted  in  May,  1914,  a  stipulation  of  facts 
by  the  parties  to  this  proceeding  which  recited :  First, 
the  office  of  respondent  as  circuit  judge  and  the  issu- 
ance by  him  in  chambers  and  without  notice  of  a  tem- 
porary injunction  and  appointment  of  a  receiver;  sec- 
ond, that  the  American  Bankers  Assurance  Company 
was  at  all  times  a  Delaware  corporation;  third,  that 
relators  Harry  M,  Bubey,  A.  C.  Landon  and  I.  B.  Jones 
were  stockholders  of  said  corporation  and  its  de  facto 
vice-president,  president,  and  treasurer  at  the  times 
mentioned  in  said  petition;  fourth,  that  the  principal 
office  and  place  of  business  of  said  Delaware  corpora- 
tion on  the  31st  of  July,  1911,  and  thereafter,  was  in 
the  city  of  St.  Louis,  Missouri ;  fifth,  that  it  was  per- 
missible under  the  laws  of  Delaware  and  by  the  char- 
ter of  said  company  that  meetings  pf  its  stockholders 
might  be  held  within  or  without  said  State  and  that 
its  by-laws  provided  for  meetings  of  its  stockholders 
for  corporate  purposes  in  the  city  of  St.  Louis,  Mis- 
souri, in  accordance  with  which  a  meeting  was  called 
in  that  city  on  the  9th  day  of  August,  1911. 

The  stipulation  of  facts  concludes,  to-wit : 

**6th.  That  prior  to  the  making  and  promulgat- 
ing of  the  order  by  respondent.  Honorable  Eugene  Mc- 
Quillin, purporting  to  appoint  a  receiver  and  to  re- 
strain and  enjoin  relators,  neither  plaintiffs  nor  any 
responsible  person  have  ever  signed  any  injunction 
bond  and  that  the  only  bond  that  has  been  filed  in  said 
matter  or  proceeding  is  a  bond  given  by  said  Chase  L. 
Morsey,  Esq.,  conditioned  for  the  faithful  discharge 
of  the  duties  and  functions  of  receiver. 

*^7th.  That  on  July  31, 1911,  the  relator,  the  Amer- 
ican Bankers  Assurance  Company,  had  assets  in  the 
State  of  Missouri  amounting  to  about  $60,000  in  value, 
and  that  it  has  assets  in  the  State  of  Delaware  amount- 
ing to  about  $300,000,  and  that  the  assets  of  the  com- 
pany in  the  State  of  Missouri  with  all  of  its  books  then 
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located  in  said  State  came  into  possession  of  relator 
Chase  L.  Morsey,  as  receiver,  which  books  were  the 
principal  books  of  said  company. 

''8th.  That  according  to  the  books  of  the  Amer- 
ican Bankers  Assurance  Company,  Relator  Rubey  had 
819  shares  of  stock,  Relator  Landon  1000  shares  and 
Relator  Jones  2150  shares  of  stock  of  the  American 
Bankers  Assurance  Company,  but  respondents  object 
to  this  fact,  on  the  ground  that  it  is  immaterial,  irrele- 
vant and  incompetent  and  does  not  tend  to  establish 
or  disprove  any  issue  raised  by  the  pleadings  herein, 
and  does  not  affect  the  question  of  the  jurisdiction  of 
the  circuit  court  of  the  city  of  St.  Louis. 

''9th.  That  the  petition  in  the  circuit  court  was 
first  presented  to  the  Honorable  Charles  Claflin  AUen, 
one  of  the  judges  of  the  said  court,  and  that  there- 
after Judge  Allen,  being  engaged  in  another  matter 
and  the  respondent  being  anxious  for  action,  the  said 
petition  was  withdrawn  from  him,  with  his  consent, 
and  presented  to  the  Honorable  Eugene  McQuiUin,  re- 
spondent herein. 

"10th.  That  the  petition  for  the  rule  to  show 
cause  and  the  order  to  show  cause  were  filed  in  the 
circuit  court  of  the  city  of  St.  Louis,  Missouri,  in  the 
cause  there  pending  on  the  1st  of  August,  1911,  and 
duly  served  on  the  date  set  out  in  respondents'  return 
filed  herein  August  1,  1911.  Said  petition  and  said 
order  being  correctly  copied  in  said  returns. 

"11th.  That  copies  of  the  bill  filed  in  the  State  of 
Delaware,  in  and  for  Kent  county,  with  copies  of  ex- 
hibits attached  thereto  as  they  appear  attached  to  the 
returns  herein,  are  true  copies  and  were  filed  on  the 
dates  shown  on  said  copies. 

"12th.  That  T.  E.  Francis,  attorney  for  the  re- 
lators  herein,  before  filing  said  application  for  writ 
of  prohibition  herein,  communicated  with  his  corre- 
spondents at  Wilmington  and  Dover,  Delaware,  and 
was  informed  that  the  Attorney-General  of  the  State 
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of  Delaware  had  not  filed  any  proceeding  in  that  State 
against  the  American  Bankers  Assurance  Company. 

**13th.  It  is  agreed  that  certain  papers  marked 
Respondents'  Exhibits  1,  2,  3,  4  and  5  are  tme  copies 
of  the  proceedings  and  things  which  they  purport  to 
represent,  but  relators  object  to  their  reception  in  evi- 
dence on  the  iground  that  they  are  immaterial  and  ir- 
relevant, that  they  do  not  tend  to  establish  or  disprove 
any  issue  raised  by  the  pleadings  herein  and  submitted 
to  the  commissioner. 

**14th.  The  above  stipulation,  while  admitting  that 
certain  facts  are  true,  if  held  to  be  relevant,  competent 
and  material,  is  not  intended  to  limit,  or  in  any  man- 
ner affect  the  right  of  either  party  to  this  litigation 
as  to  the  other  facts  which  should  properly  be  consid- 
ered as  a  matter  of  law  before  this  court  on  the  hear- 
ing hereof.'' 

Upon  the  pleadings  and  foregoing  facts  the  rela- 
tor moved  for  judgment. 

OPINION. 

BOND,  J.  (After  stating  the  facts  as  above). — The 
writ  of  prohibition  does  not  lie  except  for  the  lack  of 
jurisdiction  or  excess  of  jurisdiction  on  the  part  of  an 
inferior  court. 

In  the  matter  in  hand  the  applicants  for  the  writ 
insist  that  respondent,  one  of  the  judges  of  the  circuit 
court  of  the  city  of  St.  Louis,  had  no  jurisdiction  to 
award  the  injunction  nor  appoint  the  receiver  on  the 
petition  submitted  to  him;  and  further,  that  no  subject- 
matter  of  equitable  cognizance  was  stated  in  the  peti- 
tion.   These  in  order. 

The  right  to  grant  a  temporary  or  preliminary  in- 
junction (as  one  is  called  in  equity  jurisprudence  which 
precedes  a  final  decree)  is  forbidden  by  statute  ''until" 
a  sufficient  bond  is  executed  *'to  the  other  party  except 
in  suits  instituted  by  the  State  in  its  own  behalf."   [R. 
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S.  1909,  sec.  2522;  State  ex  rel.  v,  Williams,  221  Mo. 
1.  c.  266-7,  and  cases  cited;  Davison  v.  Huff,  165  Mo. 
1.  c  578.]  If  such  an  injunction  is  issued  without  bond 
it  is  inoperative  and  disobedience  to  its  commands  is 
not  a  contempt.  [Ex  parte  Miller,  129  Ala.  130;  State 
ex  rel.  v.  Greene,  48  Neb.  327 ;  2  High  on  Injunctions, 
sec.  1429.]  Although  a  bond  is  indispensable  to  the 
rightful  issuance  of  a  temporary  injunction  (R.  S. 
1909,  sees.  2515,  2522),  and  hence  the  respondent  had 
no  legal  right  to  award  that  writ  under  the  agreed 
facts,  he  would  have  been  authorized,  if  the  facts  stated 
in  the  verified  petition  brought  it  within  another  sec- 
tion of  the  statute,  to  have  made  an  order  to  show 
cause  *'at  a  specified  time  and  place"  why  the  tei** 
porary  injunction  should  not  be  granted,  and  in  the 
meantime  he  might  have  restrained  the  defendant  by 
an  ad  interim  order  until  the  day  set  for  the  hearing 
of  the  application  for  the  temporary  injunction.  The 
making  of  such  an  order  is  allowed  in  the  interest  of 
justice  and  to  preserve  the  ''tn  statu  quo  ante  heUum^^ 
until  the  court  can  hear  the  application  and  determine 
whether  upon  the  showing  then  made,  its  ''temporary 
writ"  should  be  granted. 

The  statute  does  not  expressly  require  that  such 
a  stay  order  should  not  be  made  without  a  bond  (R. 
S.  1909,  sec.  2522) ;  it  leaves  that  question  to  the  en- 
lightened discretion  of  the  chancellor,  who  should,  how- 
ever, require  a  bond  unless  it  is  apparent  that  no  in- 
jury would  accrue  in  the  brief  interval  before  the  hear- 
ing of  the  motion  for  an  injunction  or  unless  the  extra- 
ordinary circumstances  of  the  case  make  it  necessary 
to  dispense  with  it  until  the  hearing  of  the  motion. 
His  discretion  in  this  matter  should  be  moved  only  by 
the  exigencies  of  the  case — ^just  as  it  may  be  appealed 
to  in  dispensing  with  notice  of  the  application  for 
injunction  in  certain  cases  where  the  statute  makes  no 
provision.    [State  v.  Woodside,  254  Mo.  580.] 
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In  the  case  in  hand  the  learned  respondent  did  not 
issne  a  stay  order  to  preserve  the  existing  condition  of 
affairs  until  he  could  hear  the  application  for  the  tem- 
porary injunction,  hut  he  granted  the  temporary  in- 
junction in  direct  contravention  of  the  terms  of  the 
statute  making  it  his  duty  to  require  a  hond  hefore 
awarding  that  writ 

It  follows  that  his  action  in  this  regard  was  futile 
and  not  binding  on  any  persons  purported  to  be  re- 
strained by  the  temporary  injunction. 

n. 

We  cannot  consent  to  the  view  that  a  circuit  judge 
possessed  of  full  chancery  powers,  is  powerless  to  ap- 
point a  receiver  in  vacation  in  any  legal  or  equitable 
proceeding  whatever,  that  may  be  pendinig  before  him. 

The  power  to  make  such  an  appointment  is  ex- 
pressly given  by  statute.  [B.  S.  1909,  sec.  2018.]  It 
is  an  extraordinary  power  and  should  never  be  ex- 
erted except  to  prevent  irreparable  injury  or  the  de- 
feat of  justice  and  then  only  after  due  notice  or  upon 
such  conditions  as  will  secure  a  prompt  hearing  of  the 
right  to  make  and  continue  the  appointment.  [State 
ex  rel.  v.  McQuillin,  256  Mo.  693.] 

So  sedulously  has  the  statute  guarded  the  exercise 
of  this  power,  that  it  gives  the  remedy  of  an  immediate 
appeal  from  a  refusal  to  **  revoke,  modify  or  change 
an  interlocutory  order  appointing  a  receiver,"  which 
it  requires  to  be  advanced  and  summarily  disposed  of 
in  the  appellate  court.    [R.  S.  1909.  sec.  2038.] 

In  the  case  at  bar  the  record  shows  that  after  the 
receiver  was  appointed,  respondents  (plaintiffs  below) 
petitioned  the  court  to  rule  defendants  to  show  cause 
why  the  appointment  of  the  receiver  should  not  stand, 
which  was  accordingly  done  and  the  time  for  such 
hearing  set  on  the  14th  day  of  August,  1911.  Pending 
the  lapse  of  time  thus  set  the  relators  sued  out  the 
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present  writ.  We  have  ruled  that  such  a  writ  should 
not  be  issued  pending  the  consideration  in  the  lower 
court  of  a  timely  rule  to  show  cause,  for  the  reason 
that  if  the  lower  court  was  possessed  of  jurisdiction 
of  the  subject-matter  and  the  parties,  an  opportunity- 
should  be  given  to  it  to  make  a  ruling  not  in  excess  of 
its  jurisdiction  on  the  collateral  question  of  the  pro- 
priety of  revoking  an  appointment  of  the  receiver, 
[State  ex  rel.  v.  McQuillin,  supra.] 

It  follows  that  the  writ  in  this  case  was  prema- 
turely issued  unless  it  can  be  shown  that  the  lower 
court  had  no  jurisdiction  of  the  matters  of  equity  al- 
leged in  the  suit  against  relators  and  this  presents  for 
review  the  last  contention  of  relators. 

in. 

The  right  of  stockholders  to  bring  an  action  for 
the  benefit  of  the  corporation  to  recover  assets  wasted 
or  fraudulently  appropriated  to  themselves  by  its  offi- 
cers, in  case  of  the  refusal  of  the  board  of  directors 
to  institute  such  action,  is  the  unquestionable  rule  in 
equity  and  under  the  statutes  of  this  State. 

The  petition  filed  in  the  lower  court,  though  lack- 
ing in  definiteness,  explicitness,  precision  of  statement, 
or  regularity,  seems  to  have  been  intended  to  set  out 
a  cause  of  action  in  conformity  with  the  above,  prin- 
ciple. At  least  such  an  intendment  can  be  ascribed  to 
it  when  looked  at  from  the  standpoint  of  its  sufficiency 
to  give  the  lower  court  jurisdiction  of  the  matters  al- 
leged therein.  It  therefore  presented  a  subject-matter 
within  the  jurisdiction  of  the  circuit  court.  We  must 
assume  that  said  court  will  conduct  the  proceedings  be- 
fore it  according  to  correct  principles  of  law  and 
equity,  and  if  the  hearing  should  disclose  no  matter 
for  which  relief  could  be  given,  it  will  be  denied  or  vice 
versa. 

It  is  said  in  the  oral  argimient  that  the  entire  as- 
sets of  the  American  Bankers  Assurance  Company 
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have  been  administered  in  a  suit  brought  in  Delaware 
where  the  corporation  was  created  and  domiciled.  If 
that  has  been  lawfully  and  properly  done,  there  would 
seem  to  be  little  occasion  for  administration  here 
through  the  medium  of  a  suit  to  realize  the  assets  of 
the  foreign  corporation.  In  any  event  the  proceedings 
in  this  State  must  be  conducted  under  the  auspices  of, 
or  auxiliary  to,  the  receiver  appointed  for  the  foreign 
corporation  in  its  home  State  and  where  the  bulk  "of 
its  assets  were  located.  While  the  foreign  adminis- 
trator could  not  demand  to  be  made  a  party  as  a  mat- 
ter of  legal  right,  yet  such  a  substitution  is  authorized 
in  this  State  upon  principles  of  comity.  [State  ex 
rel.  V.  Denton,  229  Mo.  1.  c.  200;  Clark  v.  Lopp,  80  Mo. 
App.  1.  c.  553,  and  cases  cited.] 

But  all  the  questions  arising  on  the  petition  be- 
low must  be  resolved  primarily  by  the  trial  court.  We 
are  satisfied  that  the  case  presented  there  was  not  out- 
side of  its  jurisdiction  and  that  at  the  time  of  the  ap- 
plication for  our  writ  of  prohibition  respondent  had 
not  exceeded  his  lawful  jurisdiction. 

It  follows  that  the  alternative  writ  awarded  in  this 
case  must  be  quashed  and  the  proceedings  dismissed. 
A  U  concur. 


THE  STATE  ex  rel.  DENTON  DUNN  v.  J.  M.  CO- 
BUKN,  Treasurer  of  State  Central  Committee  of 
the  Progressive  Party  of  Missouri. 

In   Banc,  July  2,   1914. 

1.  MANDAMUS:  Waiver  of  Alternative  Writ:  Demurrer:  Facts 
of  Case.  Where  the  Issuance  of  the  alternative  writ  in  man- 
damus is  waived,  and  by  agreement  the  petition  is  to  be  taken 
for  such  writ,  the  facts  pleaded  in  the  petition,  upon  the  filing 
of  a  general  demurrer  thereto  by  respondent,  become  the  facts 
of  the  case. 
260  Mo.— 12 
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2.  POLITICAL  PARTIES:  Regulation  By  8Ute:  Primary.  The 
State,  in  the  interest  of  good  citlzoiship  and  under  the  general 
welfare  clause  of  the  Constitution,  can  pass  laws  regulating 
political  parties,  and  the  manner  of  nominating  candidates  for 
office,  and  prescribe  the  terms  upon  which  voters  may  be  per- 
mitted to  Yote  for  candidates. 


:  :  Fraud:  Fusion:  Primary.  Fraud  and  de- 
ceit are  often  imbedded  in  and.att^id  party  fusions:  fraud,  be- 
cause it  is  practiced  upon  the  unsuspecting  yoter  by  a  few 
political  manipulators;  deceit,  because  when  a  candidate  of 
one  political  faith  permits  his  name  to  be  placed  upon  a  ticket 
under  a  caption  Indicating  a  different  political  faith,  deceit  is 
tolerated  and  practiced.  Such  fraud  and  deceit  is  a  hurt  to 
the  State,  and  the  State  in  the  exercise  of  its  police  power 
can  strike  at  such  evils  by  laws  designed  to  regulate  party 
nominations  and  the  printing  of  the  names  of  candidates  on 
the  ballots  to  be  used  at  the  general  election. 

DECLARATION  OF  CANDIDACY:  Primary:  Sec.  5862,  R.  8. 
1909:  Constitutionality.  Section  6862,  Revised  Statutes  1909, 
providing  that  "no  person  shall  file  more  than  one  written 
declaration  indicating  the  party  designation  under  which  his 
name  is  to  be  printed  on  the  official  ballot,"  is  not  violative  of 
the  clause  of  the  Constitution  (Art  2,  sec.  9)  declaring  "that 
all  elections  shall  be  free  and  open;  and  no  power,  civil  or 
military,  shall  at  any  time  interfere  to  prevent  the  free  exercise 
of  the  right  of  suffrage."  General  primary  elections  to  nomi- 
nate party  candidates  were  not  in  mind  when  this  constitutional 
clause  was  framed,  and  the  word  "elections"  therein  has  refer- 
ence to  choosing  a  person  or  persons  for  office  by  votes,  and 
was  not  used  in  the  sense  of  nominating  candidates  for  oiUce 
by  a  political  party.    [BROWN,  J.,  dissenting.] 


:  On  More  Than  One  Ticket:  8ection8  5862  and  5891 

Read  Together:  Constitutional.  Section  5862,  Revised  Statutes 
1909,  denying  to  a  candidate  the  right  to  have  his  name  ap- 
pear on  the  tickets  of  two  or  more  parties  at  the  primary, 
and  section  5891,  declaring  that  the  name  of  no  candidate  shall 
be  printed  oftener  than  once  on  the  ballots  to  be  used  at  the 
general  election,  must  be  read  together,  for  it  would  lead  to 
confusion  and  folly  to  strike  down  section  5862  and  permit 
section  5891  to  stand.  When  the  words  of  section  5891,  namely, 
"underneath  the  name  of  each  candidate  [on  the  ballot  to  be 
used  at  the  general  election]  shall  be  left  a  blank  space  suf- 
ficiently large  to  contain  a  written  name,"  are  considered,  it 
cannot  be  said  that  an  election  is  not  "free  and  open"  and 
that  any  voter  can  vote  for  any  candidate  for  any  office, 
whether  nominated  by  his  party  or  another. 
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:  Qualification  of  Votert.    The  vallditj  of  section  6862, 

Reyised  Statutes  1909,  denying  to  a  candidate  for  office  the 
right  to  declare  hims^f  a  candidate  of  two  or  more  parties, 
is  not  affected  by  section  9  of  article  2  of  the  Constitution 
prescribing  the  qualification  of  a  legal  voter. 


7.  :    Power  of   Legislature.     The  General  Assembly  has 

power  to  enact  any  reasonable  regulation  of  elections  not  pro- 
hibited by  the  Constitution. 

8.  :   Equality  of  Opportunity:   To  Be  Candidate  of  Two 

Parties:  Priniiary  Election  Law.  It  is  not  to  deny  a  candidate 
tor  ofllce  equality  of  opportunity  to  deny  him  the  right  to  be  a 
candidate  of  two  or  more  parties.  That  right  is  denied  to  all 
candidates  alike,  both  at  the  primary  and  at  the  general  election, 
and  to  allow  it  to  one  whom  two  or  more  parties  wish  to  nom- 
inate in  the  primary,  and  deny  it  to  all  others,  is  to  discrim- 
inate in  his  favor.  Likewise  to  permit  his  name  to  be  printed 
twice  on  the  ballots  used  at  the  general  election  and  all  other 
candidates'  names  to  be  printed  only  once  thereon,  is  to  be 
unfair,  and  to  permit  a  discrimination  in  his  favor.  It  would 
be  also  to  promote  political  fusion  at  the  sacrifice  of  political 
principles.  The  statute  strikes  at  the  evils  of  fusion  by  in 
^ect  declaring  that  the  voters  are  not  to  be  deceived  by  a 
"false  laber  of  a  candidate. 

Held,  by  BROWN,  J.,  dissenting,  first,  that  a  statute  which  is 
designed  to  prevent  fusion  or  voluntary  coalition  of  politi- 
cal parties  tends  to  make  possible  the  election  of  officers 
by  a  minority  of  voters,  and  is  therefore  contrary  to  the 
idea  of  ''government  by  the  consent  of  the  governed;" 
second,  the  clause  of  the  Constitution  ordaining  that  "elec- 
tions shall  be  free  and  open"  means  that  every  eligible 
person  may  aspire  to  office,  and  receive  the  same  if  the 
voters  so  direct,  and  the  statutes  which  require  a  candidate 
to  pay  money  to  the  treasurer  of  a  political  party  for  the 
privilege  of  having  his  name  printed  on  the  tickets  to  be 
used  at  the  primary  is  not  only  violative  of  that  constitu- 
.tional  guaranty,  but  a  monstrous  fraud  upon  candidates 
and  the  State  itself;  third,  the  provision  of  the  primary 
law  that  permits  Judges  of  election  to  determine  to  what 
political  party  voters  belong,  and  even  to  swear  them  to 
support  the  nominees  of  the  party  whose  ticket  he  wishes 
to  vote,  in  case  his  political  allegiance  is  not  known,  is 
not  only  unconstitutional,  but  likewise  monstrous;  and, 
fourth,  that  voters  will  be  deceived  by  the  placing  of  a 
candidate's  name  on  two  or  more  tickets,  when  the  members 
-  of  those  parties  express  their  desire  therefor  at  a  primary, 
is  untenable,  and  a  dread  of  its  fraudulent  unfairness  is 
Imaginary,  as  shown  by  actual  experience. 
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Mandamus. 

WbIT  DENIED. 

L.  A.  Laughlin  and  John  F.  Cell  for  relator. 

On  the  record  in  this  case  but  a  single  question 
is  presented  for  the  decision  of  the  court :  Is  the  clause 
found  in  Sec.  5862,  B.  S.  1909,  unconstitutional  and 
void?  If  one  of  its  provisions,  i.  e.,  that  no  candidate 
shall  file  more  than  one  declaration  of  his  intention  to 
become  a  candidate  at  the  primary,  that  no  vote  cast 
for  a  person  who  is  a  candidate  for  the  same  office 
on  another  ticket  shall  be  counted,  that  no  name  shall 
appear  in  more  than  one  group  on  the  ballot  used  at 
the  general  election,  is  invalid,  they  are  all  invalid. 
If  one  of  them  is  valid,  they  are  all  valid.  People  ex 
rel.  V.  Election  Commissioners,  221  HI.  9.  That  laws 
providing  for  compulsory  primary  elections  must  con- 
form to  the  requirements  of  the  Constitution  imposed 
upon  other  elections  by  the  people,  see:  Johnson  v. 
Grand  Forks  Co.,  16  N.  D.  363, 125  Am.  St.  662;  Spier 
V.  Baker,  120  Cal.  370, 41  L.  R.  A.  196;  Leonard  v.  Com- 
monwealth, 112  Pa.  607.  In  the  absence  of  any  statute 
one  named  as  a  candidate  by  diflferent  political  parties 
is  entitled  to  have  his  name  appear  upon  the  ballot, 
in  the  group  headed  by  the  name  of  each  party.  Wil- 
liams V.  DaJrymple,  132  Mo.  62 ;  State  ex  inf.  v.  Bland, 
144  Mo.  553.  A  political  party  is  not  a  favorite  of  the 
law.  It  is  a  trust,  or  combination  of  candidates  legal- 
ized by  law  for  certain  purposes,  but  it  is  not  favored 
any  more  than  any  other  trust  or  combination  is  fa- 
vored. Shepard  v.  Superior  Ct.,  60  Wash.  370, 140  Am. 
St.  925;  State  v.  Frear,  142  Wis.  320.  In  general,  a 
legislative  interference  with  the  elective  franchise 
must  stand  the  test,  at  least,  of  these  fundamentals 
of  the  Constitution :  (a)  The  express  and  implied  in- 
hibitions of  class  legislation;  (b)  the  recognized  exist- 
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ence  and  inviolability  of  inherent  rights ;  (c)  the  con- 
stitntionally  declared  purpose  of  government;  and  (d) 
the  express  guaranty  of  the  right  to  vote.  *  State  ex  rel. 
V.  Phelps,  144  Wis.  1,  35  L.  R.  A.  (N.  S.)  353;  Mur- 
phy  V.  Curry,  137  Cal.  479,  59  L.  R.  A.  97;  Hopper  v. 
Britt,  203  N.  Y.  144,  37  L.  R.  A.  (N.  S.)  825;  In  re 
CaUahan,  200  N.  Y.  59,   140  Am.   St.   626;   Ladd  v. 
Holmes,  40  Ore.  167.    The  denial  of  the  right  of  a  per-\ 
son  to  be  a  candidate  for  the  nomination  of  as  many  \ 
political  parties  as  see  fit  to  nominate  him  is  an  un- 1 
reasonable  restriction  upon  the  right  of  suffrage  be-i 
cause  it  denies  him  the  equality  of  opportunity  which  | 
is  an  essential  feature  of  the  exercise  of  the  right  of 
suffrage;  Hopper  v.  Britt,  203  N.  Y.  144. 

George  H.  Imbrie  and  Ckiy  C.  Cooley  for  respond- 
ent. 

(1)  Every  presumption  should  be  indulged  in  fa- 
vor of  the  constitutionality  of  the  law.  In  re  Burris, 
66  Mo.  442;  State  ex  rel.  v.  Railroad,  92  Mo.  137;  State 
V.  Hope,  100  Mo.  347;  Dell  v.  Mississippi  Co.,  107  Mo. 
464;  State  v.  Tower,  185  Mo.  79;  State  v.  Webber,  214 
Mo.  272;  State  ex  rel.  v.  WiUiams,  232  Mo.  56.  If  the 
suggestion  of  relator  is  correct  that  the  section  of  the 
general  election  law  providing  the  form  of  the  bal- 
lot is  to  be  construed  with  the  primary  law  prohibit- 
ing the  filing  of  more  than  one  declaration,  then  it  is 
to  be  observed  that  the  general  election  law  complained 
of  by  relator  does  not  keep  him  from  being  voted  for 
in  more  than  one  column  or  group.  This  law  keeps 
\\\m  from  having  his  name  printed  in  more  than  one 
column  or  group.  Is  this  an  unwarranted  and  unrea- 
sonable interference  **with  the  free  exercise  of  the 
right  of  suffrage?'*  First,  the  free  exercise  of  the 
right  of  suffrage  by  the  elector  is  not  interfered  with 
m  the  general  primary.  For  if  he  belonged  to  one 
political  party  he  cannot  vote  in  the  primary  of  another 
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political  party,  and  the  other  proposition  should  pre- 
vail that  he  ought  not  to  be  permitted  to  vote  in  the 
primary  of  his  own  party  for  a  candidate  and  mem- 
ber of  another  political  party.  If  this  restriction  of 
confining  the  voter's  choice  for  a  candidate  for  a  po- 
litical office  to  members  of  his  own  party  did  not  pre- 
vail, but  was  extended  to  persons  from  all  political 
parties  who  might  file  indiscriminately  with  nothing 
on  the  primary  ballot  to  indicate  to  what  political  party 
the  particular  candidate  belonged,  there  would  not  only 
be  complication  and  confusion,  because  of  inability 
to  determine  the  candidate's  principles,  but  also  the 
size  of  the  ballot  would  be  such  as  to  cause  complica- 
tion and  confusion.  State  ex  rel.  Runge  v.  Anderson, 
100  Wis.  523.  (2)  Does  this  restriction,  as  suggested 
by  counsel  of  relator,  deny  a  candidate  *'the  equality 
of  opportunity  which  is  an  essential  feature  of  the 
exercise  of  the  right  of  suffrage?"  In  the  primary 
election  he  can  file  one  written  declaration.  No  other 
candidate  can  file  more.  He  can  have  his  name  printed 
on  the  official  ballot  at  the  general  election  once  in  one 
column  or  group.  No  other  candidate  can  have  more 
and  he  can  be  voted  for  in  any  other  column  or  group 
by  having  his  name  written  in.  No  other  candidate 
can  have  more.  To  permit  any  candidate  to  have  his 
name  printed  in  more  than  one  column  or  group  would 
be  an  unfair  advantage  to  such  candidate.  State  ex 
rel.  V.  Bode,  34  L.  R.  A.  499,  55  Ohio  St  224;  Todd  v. 
Election  Commissioners,  104  Mich.  474,  29  L.  R.  A. 
336.  Counsel  for  relator  quote  extensively  from  Hop- 
per V.  Britt,  203  N.  Y.  144,  37  L.  R.  A.  825.  This  de- 
cision  by  the  New  York  Court  of  Appeals,  as  has  been 
before  suggested,  is  contrary  to  the  opinions  of  the 
Supreme  Courts  of  a  number  of  different  States  which 
have  upheld  similar  statutes.  States  ex  rel.  v.  Porter, 
13  N.  D.  406,  67  L.  R.  A.  473;  Shepard  v.  Superior 
Ct.,  60  Wash.  370, 140  Am.  St.  925;  People  v.  CzamecM, 
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256  m.  320;  State  ex  rel.  v.  WeUs,  41  L.  E.  A.  (N.  S.) 
1088. 

GRAVES,  J. — This  is  an  original  action  of  man- 
damus. The  relator,  Denton  Dunn,  shows  by  his  peti- 
tion that  he  has  all  the  legal  qualifications  for  judge 
of  the  Sixteenth  Judicial  Circuit,  Division  number  Six, 
of  the  State  of  Missouri.  He  also  avers  that  he  is  a 
member  of  the  Republican  party,  and  that  he  has  taken 
the  necessary  steps  to  get  his  name  upon  the  Repub-  - 
lican  ticket  at  the  State  primary  in  August  next.  After  ^ 
averring  and  showing  the  foregoing  facts,  his  petition 
then  further  proceeds : 

*^That  pursuant  to  a  resolution  passed  by  the 
county  central  committee  of  Jackson  county,  of  the  po- 
Utical  party  known  as  the  Progressive  party,  your  pe- 
titioner was  asked  to  file  a  declaration  of  his  intention 
to  become  a  candidate  for  the  nomination  of  the  Pro- 
gessive  party,  for  the  aforesaid  office  of  circuit  judge 
of  Division  number  Six  of  Kansas  City.  Accordingly 
your  petitioner  on  the  21st  day  of  May,  1914,  tendered 
and  offered  to  pay  to  J.  M.  Cobum,  treasurer  of  the 
State  Central  Committee  of  the  Progressive  party  of 
Missouri,  the  sum  of  twenty-five  dollars,  good  and  law- 
ful money  of  the  United  States,  as  required  by  law, 
and  asked  to  take  his  receipt  therefor ;  that  said  State 
treasurer,  J.  M.  Cobum,  refused  to  receive  said  money 
and  to  give  your  petitioner  said  receipt,  and  gave  as 
his  reason  therefor  that  to  accept  said  sum  of  money 
and  to  give  a  receipt  therefor  would  be  in  violation  of 
the  provisions  contained  in  the  following  section  of 
the  Revised  Statutes  of  Missouri : 

"  'Section  5862.    No  person  shall  file  more  than 
one  written  declaration  indicating  the  party  designa- 
tion under  which  his  name  is  to  be  printed  on  the  offi-   \ 
cial  ballot* 

**Your  petitioner  avers  that  said  section  is  uncon- 
stitutional and  void  and  should  be  for  naught  held,  for 
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the  reason  that  it  violates  section  9  of  article  2  and 
section  2  of  article  8  of  the  Constitntion  of  this  State. 

**  Wherefore,  your  petitioner  being  without  other 
adequate  remedy,  prays  tlie  issuance  by  the  Honorable 
Supreme  Court  of  Missouri,  of  an  alternative  writ  of 
mandamus,  directing  said  J,  M.  Cobum,  as  said  treas- 
urer of  the  State  Central  Committee  of  the  said  Pro- 
gressive party,  to  receive  the  said  sum  of  twenty-five 
dollars  and  to  issue  a  receipt  therefor  or  to  show  cause 
at  some  early  day  to  be  named  by  this  court,  why  he 
has  not  done  so,  and  your  petitioner  prays  for  such 
other  and  further  relief  to  which,  by  reason  of  the 
premises,  he  may  be  entitled. '* 

By  agreement  of  counsel  the  issuance  of  our  alter- 
native writ  was  waived,  and  the  petition  taken  as  and 
for  such  alternative  writ.    Respondent  has  filed  a  gen- 
eral demurrer  and  stands  thereon.    In  such  case  the 
facts  pleaded  in  the  petition  become  the  facts  of  the 
case.  The  petition  upon  its  face  challenges  the  constitu-  \ 
tionality  of  section  5862,  Revised  Statutes  1909,  but  it  j 
in  fact  goes  deeper  and  attacks  the  validity  of  section  I 
5891,  Revised  Statutes  1909,  as  amended  in  1913  by// 
the  Laws  of  1913,  p.  327.    The  first  section,  supra,  has// 
application  to  State  primary  elections,  whilst  the  lat-lf 
ter  goes  to  the  election  itself.    Upon  the  record  the 
questions  are  of  law  rather  than  of  fact.    Of  such  ques- 
tions in  theif  order,  in  the  course  of  the  opinion. 

I.  In  the  statement  of  the  case  we  have  said  that 
the  petition,  whilst  in  terms  it  is  leveled  at  Revised 
Statutes  1909,  section  5862,  cuts  much  deeper.  This  per 
force  of  the  fact  that  we  are  obliged  to  consider  the  /, 
validity  of  our  whole  statutory  scheme  in  determin- 
ing the  validity  of  the  challenged  act.  Learned  coun- 
sel for  the  relator  has  made  an  elaborate,  fair  and 
elegant  analysis  of  our  primary  laws,  and  it  is  with 
pleasure  that  we  adopt  it.    They  say: 
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''Section  5862  is  found  in  article  4  of  chapter  43 
of  the  Revised  Statutes.  This  article  was  enacted  in 
1909,  and  is  commonly  known  as  the  State  Primary 
Law.  It  provides  that  all  candidates  for  elective  of- 
fices shall  be  nominated  at  a  primary  election  held 
m  accordance  with  this  article,  except  special  elections 
to  fill  vacancies,  to  elections  for  county  superintend- 
ents of  schools,  city  oflScers  not  elected  at  a  general 
State  election,  to  town,  village  or  school  district  oflS- 
cers  (Sec.  5855). 

*'The  primary  is  held  biennially  on  the  first  Tues- 
day in  August  (Sec.  5856).  At  least  ninety  days  be- 
fore the  day  of  the  August  primary  the  Secretary  of 
State  transmits  to  each  county  clerk  a  notice  designat- 
ing the  oflSce  for  which  candidates  are  to  be  nominated 
(Sec.  5857),  and  the  county  clerk  causes  such  notice 
to  be  published  (Sec.  5858).  Every  candidate  is  re- 
quired to  file  a  written  declaration  of  his  intention  to 
become  a  candidate  (Sea  5859).  Before  filing  his 
dedaration  papers  the  candidate  is  required  to  pay  to 
the  treasurer  of  the  State  or  county  central  committee 
of  the  political  party  upon  whose  ticket  he  proposes 
to  be  a  candidate,  a  certain  sum  of  money,  take  a  re- 
ceipt tiierefor,  and  file  such  receipt  with  and  at  the 
time  he  files  his  declaration  papers.  For  the  office  of 
circuit  judge  the  sum  of  twenty-five  dollars  is  to  be 
paid  to  the  treasurer  of  the  state  committee  (Sec. 
5860).  Any  person  desiring  to  file  declaration  papers 
who  is  not  a  member  of  a  political  party  having  a  State 
and  county  committee,  or  treasurer  thereof,  must  pay 
the  sum  of  money  to  the  State  or  county  treasurer, 
as  the  case  may  be  (Sec.  5861). 

*'An  official  ballot  shall  be  printed  and  provided 
for  use  at  such  election.  The  names  of  all  candidates 
who  shall  have  filed  declaration  papers  shall  be  printed 
thereon  (Sec.  5866).  Separate  tickets  are  provided  for 
each  party  entitled  to  participate  in  the  primary  elec- 
tion and  also  for  those  person^  who  do  not  announce 
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as  the  candidate  of  any  political  party.  K  any  elec- 
tor write  npon  his  tidtet  the  name  of  any  person  wio 
is  a  candidate  for  the  same  office  npon  some  other 
ticket  than  that  npon  which  his  name  is  written,  this 
ballot  shall  not  be  counted  for  snch  person  (Sec.  5869). 

''No  person  shall  be  entitled  to  vote  at  any  pri- 
mary nnless  a  qualified  elector  and  duly  registered 
therein,  if  registration  be  required  by  law,  and  known 
to  affiliate  with  the  political  party  named  at  the  head 
of  the  ticket  he  calls  for  and  attempts  to  vote,  or  obli- 
gate himself  to  support  the  nominees  of  said  party  at 
the  following  general  election  (Sec.  5871).  It  is  the 
duty  of  the  judges  of  election  to  reject  the  ballot  of 
any  person  attempting  fo  vote  other  than  the  ticket 
of  the  party  with  which  he  is  known  to  be  affiliated  un- 
less such  person  obligates  himself,  by  oath  or  affirma- 
tion, to  support  the  party  nominee  of  the  ticket  he  is 
voting  in  the  following  general  election  (Sec.  5873). 
The  provisions  of  the  statute  in  relation  to  the  holding 
of  elections,  the  solicitation  of  voters  at  the  polls,  the 
challenging  of  voters,  the  manner  of  conducting  elec- 
tions, of  counting  the  ballots  and  making  return  there- 
of, and  all  other  kindred  subjects  shall  apply  to  all 
primaries  insofar  as  they  are  consistent,  the- intent 
of  the  article  being  to  place  primary  elections  under 
the  regulation  and  protection  of  the  laws  now  in  force 
as  to  general  elections  (Sec.  5885). 

''These  provisions  of  the  primary  law  taken  in\ 
connection  with  section  5891,  Eevised  Statutes  1909 
(as  amended  by  Laws  1913,  p.  327)  which  provides 
that  the  official  ballot  used  on  the  day  of  the  general 
election  shall  have  the  names  of  candidates  nominated 
by  each  party  grouped  together,  each  group  headed 
by  the  name  of  the  party,  or  principle  which  the  can- 
didates represent,  and  that  the  name  of  no  candidate 
shall  appear  in  more  than  one  group,  sufficiently  in-  | 
dicate  that  the  Legislature  has  provided  a  harmonious  I 
scheme  whereby  all  fusion  between  political,  parties  | 
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upon  any  candidate  is  prohibited.  If  one  of  these  pro-] 
visions,  i.  e.,  that  no  candidate  shall  file  more  than  one. 
declaration  of  his  intention  to  become  a  candidate  at 
the  primary,  that  no  vote  cast  for  a  person  who  is  a 
candidate  for  the  same  office  on  another  ticket  shall 
be  coimted,  that  no  name  shall  appear  in  more  than  one 
group  on  the  ballot  used  at  the  general  election,  is  in- 
valid, they  are  all  invalid.  If  one  of  them  is  valid, 
they  are  aU  valid/* 

The  italics  are  ours.  We  agree  with  the  counsel 
when  they  say :  *'  The  Legislature  has  provided  a  har- 
monions  scheme  whereby  all  fusion  between  political 
I)arties  upon  any  candidate  is  prohibited/'  and  we 
might  add  that  political  honesty  would  have  been  bet- 
ter preserved  had  the  policy  of  the  State  always  been  ; 

thus.  There  is  no  good  citizen  of  the 
by^Law'of  State  who  has  not  at  some  time  or  another 
Political  felt  a  sense  of  shame  at  some  of  the  polit- 

Fusiom*  i^  fusions  made^  or  attempted,  in  politi- 

cal campaigns.    We  say  this  freely,  be- 
cause  the    misdoings    have    not    been 
confined  to  any  one  party.    Personally  speaking,  I  be- 
lieve in  political  parties.    So  long  as  men  think  differ- 
ently upon  vital  governmental  policies  there  will  be  dif- 
ferent political  parties,  and  in  my  judgment  they  aid 
the  State  and  the  nation  in  that  the  one  is  the  check 
upon  the  other.    One  watches  the  other  with  an  eagle's 
eye,  with  the  result  that  governmental  service  is  main- 
tained at  a  higher  standard.    But  whether  we  believe 
in  flie  idea  of  political  organizations  or  not,  we  will 
have  them  until  such  time  as  the  mental  make-up  of 
man  is  changed  from  what  it  is  at  the  present.    It  is  a 
condition,  and  not  a  theory,  which  confronts  us,  and 
which  has  always  confronted  us.    For  years  political 
parties  were  i)ermitted  by  law  to  present  their  can- 
didates in  their  own  way  or  ways.    Charges  of  deceit 
and  fraud  were  being  constantly  heard.    The  use  of 
money  to  buy  nominations  has  been  charged.    Chican- 
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ery  and  trickery  of  different  kinds  were  not  altogether 
unheard  of.  Political  ''combines"  were  not  uncommon, 
if  the  repeated  charges  had  any  semblance  of  truth.  All 
these  and  much  more.  Such  things,  to  say  the  least 
of  them,  were  well  calculated  to  disintegrate  State 
morals,  and  to  breed  corruption  and  official  dishonesty. 
Upon  such  a  situation,  the  Legislature  seized,  and  in 
the  exercise  of  the  police  power  of  the  State  gave  us 
the  primary  election  laws  as  we  now  have  them.  To  say 
that  the  State  in  the  interest  of  good  dtizenship,  and 
under  the  general  welfare  clause  of  the  organic  law, 
can  not  pass  laws  regulating  in  a  general  way  the 
political  parties  of  the  State,  would  be  to  unwrite  much 
that  has  been  written  by  this  and  other  courts.  The 
only  question  is  whether  or  not  we  have  gone  too  far 
in  the  more  recent  enactments.  "We  do  not  so  think, 
for  reasons  to  be  presently  assigned.  To  my  mindy 
there  is  no  scheme  so  fraught  with  danger  of  fraud, 
deceit,  dishonesty,  corruption  and  all  similar  attend-  1 1 
ant  ills  as  what  is  known  as  the  political  fusion.  It  is 
fraudulent,  because  fraud  is  practiced  upon  the  unsus- 
pecting voter  by  a  few  political  leaders.  It  is  deceitful, 
because  when  a  candidate  of  one  political  faith  permits 
his  name  to  be  placed  on  a  ticket  under  a  caption  in- 
dicating a  different  political  faith,  deceit  is  tolerated 
and  practiced.  True  it  is  that  the  leaders  in  politics 
may  know  that  he  is  not  of  the  political  faith  indi- 
cated by  the  ticket  upon  which  he  permits  his  name 
to  go,  yet  the  unsuspecting  masses  are  deceived.  This 
is  common  knowledge.  So  we  might  go  through  the 
whole  category,  but  this  will  suffice.  If  political  parties  i 
are  bom  of  honest  differences  of  opinion,  and  th«  po-| 
litical  name  is  understood  as  bespeaking  given  princi- 
ples, it  is  a  strain  upon  good  morals  for  a  man's  name 
to  appear  upon  two  tickets,  thus  tacitly  announcing 
that  it  is  office  he  desires  rather  than  the  honest  up| 
holding  of  the  tenets  of  his  political  faith.  Such  ideas 
deteriorate  citizenship  and  ultimately  work  govem- 
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mental  wrongs.  Such  practices  lead  to  corniption, 
with  its  hordes  of  attendant  evils.  To  say  that  the 
State  in  the  exercise  of  its  police  power  cannot  strike 
at  these  evils  would  be  to  un-say  what  we  have  hereto- 
fore said.  With  these  general  observations,  we  now 
take  up  the  points  made  by  the  distinguished  counsel. 

n.    Counsel  for  relator  thus  state  their  points : 
'*It  is  the  contention  of  the  relator 
Primary  *^^*  *^^  clause  violatcs  the  following  sec- 

Election:  tions  of  the  Constitution  of  Missouri. 

CandWacy?  ^  ** Article  2,  section  9,  'That  all  elec- 

Two  Parties,     tions  shall  be  free  and  open;  and  no  pow- 
er, civil  or  military,  shall  at  any  time  in- 
terfere to  prevent  the  free  exercise  of  the  right  of  suf- 
frage.' 

** Article  8,  section  2,  'Every  male  citizen  of  the 
United  States  and  every  male  person  of  foreign  birth 
who  may  have  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  according  to  law,  not  less 
than  one  year  nor  more  than  five  years  before  he 
offers  to  vote,  who  is  over  the  age  of  twenty-one  years,, 
possessing  the  following  qualifications,  shall  be  enti-, 
tied  to  vote  at  all  elections  by  the  people. 

**  'First,  He  shall  have  resided  in  the  State  onel 
year  inmaediately  preceding  the  election  at  which  he 
offers  to  vote. 

' '  *  Second,  He  shall  have  resided  in  the  county^ 
city  or  town  where  he  shall  offer  to  vote  at  least  sixty 
days  immediately  preceding  the  election.'  " 

Does  this  statutory  scheme  violate  article  2,  sec- 
tion 9,  of  the  Constitution!  We  use  the  term  ''statu- 
tory scheme"  in  lieu  of  the  statute,  section  5862,  Re- 
vised Statutes  1909,  because  it  is  not  only  apparent, 
but  conceded  by  relator  in  the  brief,  that  the  validity 
of  the  statute  means  the  validity  of  the  whole  statutory 
scheme,  and  vice  versa. 
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But  taking  the  statute,  section  5862,  first,  it  can 
be  safely  said  that  it  does  not  violate  this  constitu- 
tional provision,  or  other  constitutional  provision,  for 
the  reason  that  the  word  ''elections''  as  used  therein 
has  reference  to  **  choosing  a  person  or  persons  for 
oflSce  by  vote,  and  nowhere  in  the  sense  of  nominating 
a  candidate  for  an  office  by  a  political  party, ' '  [Dooley 
V.  Jackson,  104  Mo.  App.  1.  c.  30;  Commonwealth  to  use 
V.  Wells,  110  Pa.  St.  463;  Mayor  of  Valverde  v.  Shat- 
tuck,  41  Am.  Si  1.  c.  215;  Conmionwealth  v.  Kirk,  43 
Ky.  1.  c.  2.]  No  one  thought  of  political  primaries  reg- 
ulated by  law,  when  this  organic  law  was  framed,  for 
it  had  its  origin  many  years  prior  to  the  present  Con- 
stitution. 

Taking,  however,  the  whole  statutory  scheme, 
which  covers  not  only  nominations  to  office,  but  elec- 
tions to  offi^je,  does  this  statutory  scheme  do  violence 
to  this  provision  of  the  Constitution  t  A  part  of  this 
statutory  scheme  is  section  5891,  as  amended  in  1913. 
[Laws  1913,  p.  327.]  Perhaps  it  would  be  better  to 
say,  as  repealed  and  then  re-enacted  in  new  form  with 
additional  matter  added.    The  new  statute  thus  reads : 

''Every  ballot  printed  under  the  provisions  of  this 
article  shall  contain  the  names  of  every  candidate 
whose  nomination  for  any  office  specified  in  the  ballot 
has  been  certified  or  filed  according  to  the  provisions 
of  this  article,  and  no  other  names.  The  names  of 
candidates  nominated  by  each  party  shall  be  grouped 
together  under  the  proper  heading  designating  the  po- 
litical party  by  which  the  candidates  composing  said 
groups  are  placed  in  nomination.  Each  group  on  the 
ballot  shall  be  headed  by  the  name  of  the  party  or 
principle  which  the  candidates  represent,  as  indicated 
by  the  certificates  of  nomination.  And  each  group  shall 
so  alternate  on  the  ballot  used  in  the  several  election 
districts  or  precincts  that  each  group  will  appear  there- 
on an  equal  number  of  times  in  the  first  colunm,  and  the 
last  colunm  and  in  each  intermediate  colmnn.     The  \ 
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name  of  no  candidate  shall  appear  in  more  than  one  j 
group.    Underneath  the  name  of  each  candidate  shall' 
be  left  a  blank  space  sufficiently  large  to  contain  a 
written  name.'' 

We  have  italicized  one  of  the  vital  changes  made 
in  the  statute.  It  would  be  folly  to  hold  that  section 
5862  was  unconstitutional  and  allow  a  candidate  to  be 
nominated  on  two  or  more  political  tickets,  and  then 
hold  that  section  5891  was  constitutional,  and  that  his 
name  (although  he  had  been  duly  nominated  on  two  or 
more  tickets)  could  be  printed  but  once  upon  the 
blanket  official  ballot  to  be  used  at  the  election.  The 
truth  is,  that  there  is  a  clear  statutory  scheme  to  pre-  > 
vent  the  attendant  evils  of  fusion,  and  the  statute  at- 
tacked in  the  petition  in  this  case  (Sec  5862,  R.  S, 
1909)  is  but  the  entering  wedge.  It  stands  at  the  door- 
way of  the  statutory  scheme,  and  for  that  reason  the 
whole  statutory  scheme  is  attacked.  We  repeat,  that 
the  real  question  is.  Does  this  statutory  scheme  do 
violence  to  section  9,  article  2,  of  the  Constitution? 
That  all  elections  shall  be  *'free  and  open''  does  not 
mean  that  there  cannot  be  reasonable  regulations  of 
elections  in  the  interest  of  good  citizenship  and  hon- 
est government.  This  statutory  scheme  does  prevent 
political  bickerings  and  barterings  for  political  advan- 
tages in  elections,  and  the  train  of  evils  which  follow 
such  methods,  but  it  does  not  prevent  the  disinterested 
citizen  and  voter  from  voting  for  whom  he  pleases  at 
the  general  election.  The  statute  says  '*  underneath 
the  name  of  each  candidate  shall  be  left  a  blank  space 
sufficiently  large  to  contain  a  written  name.''  This, 
for  the  very  purpose  of  permitting  the  voter  to  vote 
for  the  man  of  his  choice.  He  does  not  have  to  vote 
for  the  nominee  of  the  party  ticket  he  chances  to  use, 
but  can  vote  for  whom  he  pleases,  whether  the  per- 
son of  his  choice  has  been  nominated  or  not.  [State 
ex  rel.  v.  Hostetter,  137  Mo.  1.  c.  645.]  In  the  Hostet- 
ter  case  this  court  said  : 
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*'But  even  if  we  should  concede  that  the  vacancy 
caused  by  the  death  of  Mr.  Wheeler  happened  too  late 
to  permit  of  placing  a  formal  printed  nomination  on 
the  ballot,  under  the  present  ballot  law,  the  people 
would  nevertheless  have  the  right  to  express  their 
choice  by  writing  on  the  ballot  the  name  of  any  quaU- 
fied  person  whom  they  desired  to  designate  for  any 
office  which  the  law  [section  1964]  permitted  to  be  then 
filled  by  election.  The  electors  are  not  restricted  to 
the  names  or  offices  printed  on  the  official  ballot. 
[People  ex  rel.  v.  Shaw,  133  N.  Y.  493;  People  ex  rel. 
V.  President,  144  N.  Y.  616;  Sanner  v.  Patton,  155  lU. 
553;  Cole  v.  Tucker,  164  Mass.  486.] 

The  italics  are  ours.  This  statute  does  not  pre-^ 
vent  the  free  exercise  of  suffrage.  The  voter  is  left 
free  to  vote  for  whom  he  pleases.  Nor  does  the  statute 
permit  any  power,  ''civil  or  military,"  to  interfere 
*'to  prevent  the  free  exercise  of  the  right  of  suffrage.'' 
Under  this  statute,  when  the  voter  goes  to  the  quietude 
of  his  booth  to  vote  he  has  the  absolute  and  unqualified 
right  to  vote  for  whom  he  pleases. 

If  therefore  the  Constitution  has  no  reference  to 
primary  elections,  as  we  have  held,  and  if  section  5891, 
supra,  is  not  violative  of  the  organic  law,  as  we  believe, 
then  there  is  nothing  in  our  statutory  scheme  against 
political  fusions  which  violates  the  Constitution. 

III.  What  we  have  said  with  reference  to  section 
9,  article  2,  of  the  Constitution,  supra,  applies  with 
equal  force  to  section  2  of  article  8,  of  that 
?f"vote?.*'''"  instrument.  This  section  of  the  Consti- 
tution simply  prescribes  the  qualifications 
of  a  legal  voter,  and  guarantees  to  the  citizen  so  quali- 
fied the  right  to  vote.  The  Missouri  statutory  scheme 
does  not  invade  this  right  as  we  have  undertaken  to 
show  in  the  preceding  paragraph. 
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IV.  In  the  brief  learned  counsel  for  relator  says : 
"The  denial  of  the  right  of  a  person  to  be  a  can- 
didate for  the  nomination  of  as  many  political  parties 
as  see  fit  to  nominate  him  is  an  unreasonable  restric- 
tion upon  the  right  of  suffrage,  because 
Equality  of  it  denies  him  the  equality  of  opportunity, 
uT'sccome^  which  is  an  essential  feature  of  the  exer- 
Candidate.  cise  of  the  right  of  Suffrage.  There  must 
be  an  equality  of  opportunity  so  far  as 
the  electors  are  concerned,  so  that  all  those  who  possess 
the  constitutional  qualifications  may  take  part  in  the 
primary,  but  there  must  be  also  an  equality  of  oppor- 
tunity so  far  as  the  candidates  are  concerned,  so  that 
the  voter  may  vote  for  all  candidates  who  choose  to 
offer  themselves  for  his  suffrage.  And  it  is  not  enough 
that  the  voter  shall  be  privileged  to  write  in  the  name 
of  any  candidate  he  sees  fit  on  his  primary  ballot." 

Counsel  in  their  zeal  overlook  the  fact  that  they 
are  attacking  this  section  5862,  as  violative  of  the  Con- 
stitution, and  that  such  instrument  does  not  make  ref- 
erence to  primary  elections.  Where  not  prohibited  by 
the  organic  law,  the  State  lawmaker,  in  the  exercise 
of  the  broad  police  power  of  the  State,  has  a  wide 
range  in  the  enactment  of  laws.  These  primary  laws! 
are  but  the  exercise  of  the  police  power  of  the  State, 
and  in  my  judgment  they  eliminate  great  evils  and  arej 
conducive  to  good  morals.  The  lawmakers  were  leg- 
islating to  meet  a  situation.  Political  parties  we  had, 
and  always  will  have,  and  fraud  in  political  nomina- 
tions to  office  was  the  constant  cry.  This  court  can- 
not ignore  public  State  history.  The  State  was  forced 
to  seize  the  situation,  and  did  so,  in  the  exercise  of  its 
police  power.  In  so  doing  it  has  but  attempted  to 
prevent  fraud,  deceit  and  corruption  in  party  nomina- 
tions. There  being  no  constitutional  inhibition  upon 
the  subject  the  sovereign  State  was  left  with  a  free 
rein. 

260  Mo.— 18 
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But  leaving  this  phase  of  the  case  and  going  to  the 
question  propounded  by  counsel.  Does  this  statutory 
restriction  deny  to  the  candidate  ''the  equality  of  op- 
portunity which  is  an  essential  feature  of  the  exercise 
of  the  right  of  suffrage!"  Under  the  primary  law 
each  candidate  can  file  one  written  declaration  of  his 
candidacy.  No  other  candidate  can  file  more,  and 
where  is  the  discrimination  t  In  fact  it  is  discrimina- 
tion which  relator  wants.  He  wants  to  declare  that 
he  is  both  a  Republican  and  a  Progressive  in  two  sepa- 
rate and  distinct  declarations,  when  perhaps  the  good 
conscience  of  other  aspirants  would  not  allow  them 
to  make  two  declarations  of  candidacy  so  divergent  in 
principles.  But  going  back  again  to  the  question.  The 
candidate  can  have  his  name  printed  on  the  oflS^cial 
ballot  at  the  general  election  once  in  one  column  or 
group.  No  other  candidate  can  do  more.  The  candi- 
date can  be  voted  for  by  any  voter  on  any  other  ticket 
by  the  voter  writing  his  name  in  the  place  provided 
therefor  by  the  law.  No  other  candidate  can  have  more 
rights.'  In  fact  to  permit  one  candidate  to  have  his 
name  printed  upon  more  than  one  of  the  official  groups 
would  be  to  discriminate  in  his  favor,  because  for- 
sooth his  conscience  would  permit  him  to  stand  upon 
two  divergent  platforms  or  principles,  when  other  can- 
didates might  not  be  so  fortunate  in  their  mental  and 
moral  make-up. 

We  are  impressed  with  the  view  that  the  statute  \ 
treats  all  aspirants  for  office  fairly.  It  may  be  that  \ 
it  prevents  them  from  practicing  deceit  by  keeping 
their  names  out  of  political  groups  with  whose  party 
principles  the  particular  candidate's  political  views  do 
not  accord,  but  if  so,  it  is  a  most  righteous  act.  It 
may  be  that  it  will  prevent  political  committees  and 
other  political  agencies  from  making  corrupt  and  im- 
moral political  fusions  in  sacrifice  of  political  princi- 
ples and  against  the  wishes  of  the  masses  of  their  re- 
spective parties,  but  if  so,  it  is  to  be  commended  rather 
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than  condemned.  The  political  history  of  Missouri 
is  not  without  some  blots  of  the  character  indicated, 
and  no  one  particular  leading  party  has  been  the  sole 
oflFender. 

It  may  be  that  I  speak  feelingly  upon  this  matter, 
but  I  am  impressed  with  the  view  that  political  pre- 
ferment should  not  come  at  the  hands  of  deceit,  or 
through  the  sacrifice  of  honestly  formed  political  faiths 
and  principles.  Party  fusions  encourage  both  deceit/! 
and  the  sacrifice  of  political  principles  for  self -prefer-^] 
ment.  In  State  ex  rel.  Bateman  v.  Bode,  55  Ohio  St. 
1.  c.  229,  34  L.  R.  A.  1.  c.  499,  the  Ohio  Supreme  Court 
thus  speaks: 

'*It  seems  clear  that  the  placing  of  the  name  of 
each  candidate  upon  the  ballot  once,  and  only  once, 
would  be  equal  protection  and  benefit  to  all  the  candi- 
dates. To  place  the  name  of  one  on  the  ballot  in  two 
places,  and  the  name  of  his  opponent  in  only  one  place, 
would  not  be  exactly  fair.  It  would  give  the  candidate 
whose  name  appears  twice  an  advantage  over  the  can- 
didate whose  name  appears  but  once.  So  that  the 
statute,  instead  of  being  in  conflict  with  this  section 
of  the  Constitution,  is  in  harmony  with  it,  and  may 
have  been  passed  for  the  purpose  of  doing  away  with 
this  advantage  which  existed  under  the  former  statute. 
It  is  a  proper  regulation  of  the  elective  franchise,  well 
calculated  to  avoid  and  prevent  corruption  and  fraudu- 
lent practices,  as  well  as  undue  advantage  to  one  can- 
didate over  another. 

**But  it  is  argued  that  the  voters  have  a  right  to 
have  the  names  appear  upon  both  ballots,  so  that  they 
may  more  easily  vote  for  the  candidates  of  their  choice. 
No  legislature  and  no  court  can  know  in  advance  how 
the  electors  desire  to  vote,  and  if  an  opportunity  is 
given  them  to  vote  for  the  candidates  of  their  choice, 
by  placing  the  names  once,  in  plain  print,  upon  the 
ballots,  it  is  all  that  can  in  fairness  be  required.  The 
ballot  is  the  same  for  all,  and  gives  equal  protection 

Digitized  by  VjOUQIC 


196        SUPREME  COURT  OF  AnSSOURI, 

state  ex  rel.  v.  Ck>burn. 


and  benefit  to  all.  There  is  no  discrimination  against 
or  in  favor  of  any  one ;  and,  if  any  inequality  arises, 
it  arises,  not  from  any  inequality  caused  by  the  statute, 
but  by  reason  of  inequalities  in  the  persons  of  the  vot- 
ers, and  such  inequalities  are  unavoidable/' 

Further  on  in  the  same  case  that  court  adds: 

''The  act  in  question  was  passed  to  secure  purity 
in  our  elections.  Certain  evil  practices  had  grown 
up  by  reason  of  placing  the  name  of  a  candidate  upon 
the  same  ballot  more  than  once,  and  the  General  As- 
sembly attempted  to  prevent  such  practice  by  provid- 
ing that  the  name  of  each  candidate  should  appear  on 
the  ballot  but  once.  This  is  a  reasonable  regulation 
of  the  elective  franchise,  and  not  in  any  sense  a  de- 
struction thereof.  But  grant,  as  it  is  ui^ed  by  the 
relators,  that  «ome  voters  may  be  somewhat  incon- 
venienced, by  reason  of  the  name  of  each  candidate  ap- 
pearing but  once  upon  the  ballot;  yet  such  voters  are 
not  thereby  deprived  of  any  protection  or  benefit  in 
casting  their  ballot.  The  inconvenience  is  only  that 
which  is  experienced  by  everyone  who  votes  other  than 
a  straight  ticket.  Such  slight  inconvenience  to  the 
voter  should  be  endured,  rather  than  permit  the  ad- 
vantage which  one  candidate  has  over  another  when 
the  name  of  one  is  placed  upon  the  ballot  twice,  and 
the  name  of  the  other  but  once. 

''The  subject  is  clearly  within  legislative  discre- 
tion, and  that  body  has  the  power  to  provide  that  the 
name  of  each  candidate  shall  appear  but  once  upon 
the  oflScial  ballot,  or  it  may  permit  the  name  to  appear 
more  than  once." 

The  Michigan  Court  in  Todd  v.  Election  Commis- 
sioners, 104  Mich.  1.  c.  487,  29  L.  R.  A.  1.  c  336,  thus 
disposes  of  the  question: 

"It  is  also  insisted  that  the  candidate  has  the  con- 
stitutional right  to  have  his  name  appear  upon  the 
ticket  of  every  party  which  indorses  him.  It  gives  ev- 
ery candidate  the  right  to  have  his  name  appear  upon 
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the  ticket  once.  Naturally,  it  belongs  in  the  column 
of  that  party  with  which  he  is  openly  aflSliated ;  but  if 
he  chooses  to  have  his  name  attached  to  the  ticket  of 
some  other  party,  and  that  party  does  not  object,  he 
possesses  that  right.  But  I  know  of  no  reason  or  au- 
thority for  saying  that  any  candidate  possesses  the 
constitutional  and  inalienable  right  to  have  his  name 
appear  more  than  once  upon  the  oflBicial  ballot  contain- 
ing the  tickets  of  two  or  more  political  parties.  The 
Australian  ballot  contemplates  that  his  name  shall  be 
there  but  once.  It  follows,  then,  that  every  voter  has  a 
reasonable  opportunity  to  vote  for  him.  This  is  the  sole 
constitutional  right  guaranteed  him.  He  has  no  occa- 
sion to  find  fault  so  long  as  he  is  permitted  to  have  his 
name  upon  the  ballot  upon  such  ticket  as  he  chooses, 
with  the  constitutional  right  following  of  an  opportu- 
nity given  to  every  voter  to  vote  for  him,  which  he 
can  do  by  simply  making  two  crosses  instead  of  one. 
The  la^w  is  general,  and  aims  at  no  political  party.  One 
party  may  be  affected  at  one  election,  and  another  at 
another,  or  all  parties  may  be  affected  at  one  election, 
some  in  one  locality  and  others  in  another." 

In  State  of  North  Dakota  ex  rel.  v.  Porter,  Secre- 
tary of  State,  13  N.  D.  1.  c.  409,  67  L.  R.  A.  1.  c.  474, 
the  North  Dakota  court  thus  speaks: 

**  Counsel  for  relator  contend  that  the  portion  of 
the  statute  which  prohibits  the  printing  of  a  candi- 
date's  name  in  more  than  one  column  is  unconstitu- 
tional and  void,  and  that  it  is  not  within  the  power  of 
the  Legislature  to  deny  to  him  the  right  which  he  as- 
serts, i.  e.,  to  have  his  name  printed  in  his  party  col- 
umn SB  a  party  candidate  by  virtue  of  his  party  nomi- 
nation, and  also  in  a  separate  column  by  virtue  of  his 
nomination  by  petition  of  electors.  This  particular 
provision  is  not  peculiar  to  this  State,  and  the  ques- 
tion of  its  constitutionality  is  not  a  new  one  to  the 
courts.  It  is  contained  in  the  Australian  ballot  laws 
of  Wisconsin,  Ohio,  and  Michigan,  and  in  each  of  these 
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States  it  has  been  held  constitutional.  [State  ex  rel. 
Runge  V.  Anderson,  100  Wis.  523, 42  L.  R.  A.  239;  State 
ex  rel.  Bateman  v.  Bode,  55  Ohio  St.  224,  34  L.  R.  A, 
488,  60  Am.  St.  696;  Todd  v.  Election  Comrs.,  104  Mich. 
474,  29  L.  R.  A.  330.]  California  has  a  provision  some- 
what similar.  In  that  State  it  was  held  unconstitu- 
tional by  a  divided  court.  [Murphy  v.  Curry,  137  Cal. 
479,  59  L.  R.  A.  97.]'' 

In  the  case  of  State  ex  rel.  v.  Superior  Court,  60 
Wash.  1.  c.  379,  the  Washington  Supreme  Court,  after 
quoting  from  and  approving  the  doctrine  of  the  Ohio, 
Michigan  and  North  Dakota  courts,  quoted  by  us,  su- 
pra, then  adds : 

''As  against  the  reason  and  logic  of  these  deci- 
sions, we  have  the  case  of  Murphy  v.  Curry,  137  Cal. 
479,  59  L.  R.  A.  97,  holding  that  a  similar  statute  was 
unconstitutional.  This  case  stands  alone.  It  was 
finally  repudiated  by  a  constitutional  amendment.  The 
case  was  decided  by  a  divided  court,  a  bare  majority 
declaring  the  rule.  The  court  clearly  put  itself  in  the 
place  of  the  Legislature  and  determined  the  law,  not 
upon  constitutional  grounds,  but  rejected  it  as  unwise, 
impolitic,  and  inexpedient.  The  case  proceeded  upon 
two  false  theories,  as  is  made  plain  by  reference  to 
the  dissenting  opinion  of  Garoutte,  Justice,  the  one 
the  inconvenience  of  the  voter,  and  the  other  the  denial 
of  a  right  to  a  political  party." 

The  Illinois  Court  has  approved  of  the  same  rule. 
In  the  case  of  People  v.  Czarnecki,  256  111.  1.  c.  326,  it 
is  said: 

'*In  many  of  the  States  the  statutes  provide  that 
a  candidate's  name  shall  appear  but  once  upon  the 
ballot,  and  the  constitutionality  of  this  provision  has 
been  called  in  question  in  various  States,  and  has  been 
sustained  by  the  Supreme  Courts  of  Michigan,  North 
Dakota,  Ohio,  Washington  and  Wisconsin.  [Todd  v. 
Election  Comrs.,  104  Mich.  474;  State  ex  rel.  v.  Por- 
ter, 13  N.  D.  406;  State  ex  rel.  v.  Bode,  55  Ohio  St. 
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224;  State  ex  rel.  v.  Superior  Court,  60  Wash.  370; 
State  ex  rel.  v.  Anderson,  100  Wis.  523.]  It  was  held 
unconstitutional  in  New  York  (Hopper  v.  Britt,  203  N. 
Y.  144),  and  by  a  divided  court  in  California.  [Murphy 
V.Curry,  137  Cal.  479.]'' 

The  reasoning  of  the  Hopper  v.  Britt  case,  supra, 
is  apparently  fallacious,  when  read  with  calm  judicial 
deliberation. 

The  Supreme  Court  of  Nebraska,  in  State  ex  rel. 
V.  WeUs,  92  Neb.  1.  c.  339,  41  L.  E.  A.  (N.  S.)  1.  c.  1092, 
in  discussing  primary  statutes  broader  and  more  lib- 
eral in  some  respects  than  ours,  use  this  language: 

**It  is  not  necessary,  in  order  to  preserve  the 
rights  of  the  voter  at  the  general  election,  that  the 
name  of  a  candidate  should  appear  on  the  ballot  more 
than  once,  nor  is  it  necessary  that  he  should  be  de- 
scribed on  the  ballot  at  the  general  election  as  a  mem- 
ber of  more  than  one  political  party;  and  the  Legisla- 
ture, to  carry  out  the  idea  of  a  closed  primary,  may 
well  provide  that  the  average  voter  shall  not  be  de- 
ceived by  a  statement  on  the  ballot  at  the  general  elec- 
tion that  a  candidate  belongs  to  or  aflSliates  with  two 
antagonistic  political  parties  when  those  parties  have 
not  aflBliated,  and  the  candidate  has  declared  under 
oath  that  he  affiliates  with  one  of  them,  and  has  re- 
fused and  neglected  to  state  that  he  affiliates  with  the 
other.  In  every  instance  in  which  the  statute,  as  it 
now  is,  mentions  the  qualifications  of  a  candidate  of  a 
political  party  at  the  primary  election,  it  prescribes 
affiliation  with  the  party  for  which  he  proposes  to  be 
a  candidate  as  a  necessary  qualification.  All  provi- 
sions of  the  open  primary  law  which  recognize  the 
right  to  become  a  candidate  of  a  political  party  with- 
out that  qualification  were  repealed  when  the  closed 
primary  was  provided  for.  Voters  must  declare  their 
party  affiliations  when  they  register,  and  also  when 
they  vote  at  the  primaries ;  and  if  their  right  to  vote  is 
challenged  they  must  then  declare  their  party  affilia- 
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tion.  If  they  nominate  candidates  to  be  voted  for  at 
the  primary  election,  they  must  declare  that  they  aflU- 
iate  with  the  party  whose  candidate  they  seek  to  nom- 
inate; and  the  law  requires  that  a  record  be  kept  of 
the  party  aflSliations  of  the  voters.  In  all  the  cases 
provided  in  the  statute,  the  candidate  for  nomination 
at  the  primaries  must  declare  his  party  afl&liation.  The 
right  to  be  a  candidate  at  the  general  election  and  to 
have  a  place  upon  the  printed  ballot  for  that  purpose 
is  provided  for.  He  may  be  such  candidate  independ- 
ently of  all  parties ;  or  if  he  affiliates  with  any  political 
party,  he  may  have  his  name  upon  the  ballot  at  the 
general  election  as  the  candidate  of  that  party.  If  two 
or  more  political  parties  are  affiliated  for  any  general 
election,  he  may  of  course  affiliate  with  both  or  all  of 
them,  and  become  their  candidate  accordingly. 

**But  no  political  party  can  be  compelled  to  put 
forward  as  its  candidate  one  who  does  not  affiliate  with 
it.  The  voter  at  the  general  election  may  vote  for 
whom  he  pleases,  but  may  not  be  deceived  by  false 
labels.  It  surely  is  within  the  power  of  the  Legislor 
ture  to  prevent  such  deception,  and  we  think  it  as 
clearly  appears  that  it  has  intended  to  do  so." 

The  italics  are  ours.  The  Nebraska  statute  seems 
to  contemplate  that  under  given  conditions  there  may 
be  coalition  between  political  parties,  which  make  them 
broader  than  ours.  Otherwise  there  is  much  similar- 
ity. Under  our  primary  act  the  voter  must  vote  the 
ticket  of  the  party  with  which  he  has  been  affiliated, 
or  he  must  under  oath  declare  his  intentions  to  vote 
another  ticket  at  the  general  election.  Under  our  law 
he  may  be  challenged  if  he  is  a  Democrat  and  under- 
takes to  vote  a  Republican  primary  ticket  and  vice 
versa.  The  whole  statutory  scheme  is  one  well  calcu- ' 
lated  to  prevent  ** false  labels"  as  said  by  the  Nebraska 
court,  and  to  crush  fraud  and  deceit  as  said  by  other 
courts. 
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Not  only  is  the  statute  specifically  attacked  in  rela- ; 
tor's  petition  valid,  but  the  whole  statutory  scheme,  of 
which  such  statute  is  but  the  initial  step,  is  likewise 
impervious  to  alleged  constitutional  darts.  It  follows 
that  our  alternative  writ  of  mandamus  should  be 
quashed  and  our  peremptory  writ  refused.  It  is  so  or- 
dered. 

Woodson  and  Wallcer,  J  J.,  concur  in  toto;  Lamm, 
C.  J.,  and  Bond  and  Paris,  J  J.,  concur  in  result; 
Brown,  J.,  dissents  in  opinion  filed. 

DISSENTING  OPINION. 

BROWN,  J.— I  find  myself  unable  to  concur  in 
either  the  views  expressed  or  the  conclusion  reached 
in  this  cause  by  the  majority  opinion. 

I.  That  provision  of  our  organic  law  which  or- 
dains that  ''all  elections  shall  be  free  and  open"  is 
but  an  echo  of  the  second  paragraph  of  our  Declara- 
tion of  Independence  which  announces  the 
Miinority.  Self -evident  truth  that  the  right  to  govern 
is  derived  from  the  consent  of  the  governed. 
This  declaration  is  one  of  the  cornerstones  upon  which 
rests  the  stability  of  our  Government  and  that  of  each 
of  the  States  thereof.  This  declaration  does  not  mean 
that  governmental  powers  shall  rest  upon  the  consent 
of  all  the  governed — such  unanimous  consent  is  impos- 
sible of  attainment — but,  in  a  broad  general  sense,  it 
does  mean  that  the  people  ought  not  be  ruled  by  a 
minority  of  the  qualified  electors  thereof.  In  harmony 
with  this  view  it  has  been  ordained  that  a  President  of 
the  United  States  can  only  be  elected  by  a  majority 
of  the  electoral  college,  and  that  where  no  candidate 
receives  a  clear  majority  of  the  electoral  votes  there 
is  no  election,  and  the  National  House  of  Representa- 
tives (elected  by  th-e  people)  must  choose  the  Presi- 
dent (even  though  to  do  so  a  fusion  between  Congress- 
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men  of  different  political  faiths  becomes  necessary). 
[Twelfth  Amendment  to  the  Constitution  of  the  United 
States.] 

Similar  laws  are  in  force  in  Vermont  and  other 
States  which  were  organized  before  the  Declaration  of 
Independence  was  in  a  measure  forgotten. 

These  general  remarks  are  made  to  illustrate  the 
fact  that  the  founders  of  our  Government  deemed  the  \ 
consent  of  a  majority  of  the  voters  indispensable  to  | 
a  just  power  to  govern.  Consequently,  a  law  which 
tends  to  prevent  a  voluntary  coalition  of  political  par- 
ties, thus  permitting  a  mere  plurality  or  minority  of 
the  voters  to  elect  the  officers,  is  at  variance  with  the 
theory  upon  which  our  nation  was  founded,  and,  there- 
fore, unsound. 

II.  I  dissent  from  the  views  of  my  learned  brother, 
wherein  he  lends  his  general  approval  of  the  constitu- 
tionality of  our  present  primary  system.  That  clause 
of  our  Constitution  which  ordains  that  all 
Free  and  elections  shall  be  ^^free  and  open^'  can 

Elections.  mean  nothing  less  than  that  every  eligi- 
ble person  may  freely  aspire  to  office,  and 
receive  the  same,  if  the  voters  so  direct.  Consequently, 
section  5860  of  our  statutes,  which  requires  candidates 
to  pay  money  to  the  treasurer  of  a  political  party  in 
order  to  have  their  names  printed  upon  the  ballots  at 
a  primary  or  general  election,  is  doubtless  invalid.  I 
have  never  been  able  to  find  any  lawful  power  vested 
in  the  General  Assembly  to  place  a  dollar  mark  upon 
anything  which  the  framers  of  our  organic  law  have 
said  shall  be  free. 

The  expense  of  holding  our  general  primary  elec- 
tions is  borne  by  the  several  counties  of  the  State,  or, 
more  accurately  speaking,  by  the  tax  payers  thereof, 
and  that  section  of  our  statute  which  requires  aspir- 
ants for  office  to  pay  money  to  the  treasurer  of  a  politi- 
cal party  in  order  to  become  eligible  as  candidates  at 
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primary  elections  is  not  only  unconstitutional,  but,  in 
fact,  is  a  monstrous  fraud  upon  all  persons  running 
for  oflSce,  as  well  as  the  State  itself.  Just  think  of  the 
State  by  solemn  law  requiring  the  involuntary  payment 
of  a  fund  for  political  purposes— a  fund  which  may, 
perchance,  be  used  in  corrupting  the  electorate,  and 
thereby  defeating-  the  will  of  the  people ! 

Section  18  of  article  2  of  the  Constitution  of  Illi- 
nois provides  that  all  elections  in  that  State  shall  be 
"free  and  equal."  This  is  so  nearly  the  same  as  the 
**free  and  open"  provision  of  our  Constitution  that  it 
amounts  to  a  distinction  without  a  diflference.  Under 
the  above-quoted  clause  of  the  Constitution  of  Illinois, 
a  primary-election  law  was  enacted,  which,  like  our 
own,  required  candidates  for  public  office  to  pay  cer- 
tain stated  sums  into  the  public  treasury.  That  law 
was  less  objectionable  than  ours,  because  it  required 
the  fee  or  tax  levied  upon  candidates  to  be  paid  into 
the  public  treasury,  while  ours  requires  it  to  be  turned 
over  to  a  political  '* slush  fund."  Yet  the  Illinois  pri- 
mary election  law  above  mentioned  was  held  to  be  un- 
constitutional, because  it  required  a  fee  to  be  paid 
for  the  privilege  of  aspiring  for  office.  In  declaring 
that  law  invalid,  the  Supreme  Court  of  Illinois  said : 

**  Other  provisions  of  the  act  require  a  cash  pay- 
ment from  persons  desiring  to  become  candidates  for 
certain  offices.  It  is  provided  that  any  one  desiring 
to  become  a  candidate  for  Governor  or  United  States 
Senator  shall  pay,  on  filing  a  petition  of  legal  voters, 
a  filing  fee  of  $100.  Each  Congressional  (candidate 
must  make  a  payment  of  $100,  each  candidate  for  sen- 
ator $50,  each  candidate  for  member  of  the  House  of 
Representatives  $25,  and  in  Cook  county  a  candidate 
for  mayor  must  pay  $75  and  a  candidate  for  alderman 
$25.  These  payments  bear  no  relation  to  the  services 
rendered  in  filing  the  papers  or  the  expenses  of  the 
election.  They  are  purely  arbitrary  exactions  of 
money,  to  be  paid  into  the  public  treasuries  as  a  mone- 
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tary  consideration  for  being  permitted  to  be  a  candi- 
date. The  payments  are  not  intended  as  compensa- 
tion for  services  rendered  in  filing  the  papers,  but  the 
provisions  make  the  ability  and  inclination  of  a  per- 
son to  pay  money  a  test  of  his  qualification  and  of  the 
right  of  the  voters  to  choose  him  for  public  oflBce.  Ev- 
ery eligible  person  has  a  right  to  be  a  candidate  for 
a  public  oflBce  without  being  subject  to  arbitrary  or 
unreasonable  burdens.  The  voters  have  a  right  to 
choose  any  eligible  person,  and  he  owes  a  duty  to  the 
public  to  qualify  and  serve.  [People  ex  rel.  v.  Wil- 
liams, 145  HI.  573.]  Eeasonable  regulations,  such  as 
a  .petition  from  a  proper  percentage  of  voters  which 
would  show  that  they  want  the  privilege  of  voting  for 
a  person,  or  other  reasonable  conditions  or  restric- 
tions, may  be  imposed^  If  there  were  no  such  condi- 
tions the  ballot  might  be  so  large  as  to  be  impractica- 
ble, but  there  can  be  no  discrimination  between  candi- 
dates based  upon  the  ground  that  one  has  money  to 
pay  for  the  privilege  of  being  a  candidate  and  chooses 
to  pay,  and  another  has  not  the  means  or  is  unwilling 
to  buy  the  privilege.  The  only  reply  of  counsel  for 
defendants  on  this  subject  is,  that  a  candidate  can  be 
nominated  without  having  his  name  printed  on  the 
ballot;  that  he  may  have  his  name  written  in  and  a 
square  placed  in  front  of  it  and  a  cross  put  in  the 
square,  and  if  he  secures  enough  votes  in  that  way 
he  will  be  the  nominee  of  the  party.  That  argument 
does  not  call  for  much  attention.  It  is  a  foregone 
conclusion  that  the  candidate  will  be  chosen  from  those 
whose  names  are  on  the  primary  ballot,  and  it  is  no 
answer  to  the  argument  against  an  illegal  and  arbi- 
trary discrimination  in  favor  of  one  who  is  able  and 
willing  to  make  a  cash  contribution  and  against  one 
who  is  unable  or  unwilling  to  do  so,  to  say  that  the 
voters  may  write  the  name  of  a  candidate  on  the  ticket 
and  make  a  square  in  front  of  it  and  put  a  cross  in 
the  square.    The  Supreme  Court  of  the  State  of  Ne- 
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braska,  having  under  consideration  a  similar  provi- 
sion which  was  held  to  be  illegal  and  void,  said :  '  To 
say  that  the  voters  are  free  to  exercise  the  elective 
franchise  at  a  general  election  for  nominees  in  the 
choice  of  which  unwarranted  restrictions  and  hin- 
drances were  interposed  would  be  a  hollow  mockery.' 
[State  V.  Drexel,  74  Neb.  776.]  But  this  act  makes  no 
provision  for  blank  spaces  and  squares  for  the  inser- 
tion of  names  of  candidates  who  have  not  paid  their 
money.  It  does  provide  that  all  the  general  election 
laws  of  this  State  shall  be  in  full  force  and  effect  where 
the  same  are  not  in  conflict  with  the  act.  If  that  pro- 
vision could  be  said  to  authorize  the  writing  in  of 
names  on  the  primary  ballot  because  provision  is  made 
in  the  ballot  law  for  doing  so,  it  would  be  only  by  in- 
direction; and  it  cannot  have  that  effect  for  the  rea- 
son that  the  provision  of  the  ballot  law  is  in  conflict 
with  this  act.  It  is  the  plain  intention  of  the  Legis- 
lature, apparent  on  the  face  of  the  act,  that  no  one 
shall  be  voted  for  at  the  primary  election  except  those 
who  have  contributed  the  cash  to  the  public  treasury. 
The  provisions  by  which  the  candidates  are  required 
to  buy  their  way  to  oflBce  are  an  unwarranted  hindrance 
and  impediment  to  the  rights  of  the  candidates  and 
voters  alike,  and  are  illegal  and  void."  [People  v 
Election  Comrs.,  221  HI.  1.  c.  21-23.] 

in.  Another  provision  of  our  primary  law  or- 
dains that  the  judges  at' a  primary  election  may  deter- 
mine to  what  political  party  voters  be- 
voteri"to  l^iigj  ^^d>  ^  cases  of  doubt,  may  swear 
Support  the  person  offering  to  vote  to  support  the 

nominees  of  the  party  whose  ticket  he  de- 
sires to  vote  in  the  primary.     [Sec.  5873,  R.  S.  1909.] 

I  cannot  bring  myself  to  believe  that  the  legisla- 
tor who  penned  the  last-mentioned  section  of  our  pri- 
mary election  law  had  ever  read  our  Constitution.  It 
is  certainly  more  probable  that  he  had  been  reading 
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some  oath  of  allegiance,  than  that  he  had  read  and 
digested  the  command  of  our  Constitution  requiring 
all  elections  to  be  free  and  open.  Just  think  of  swear- 
ing a  voter  to  support  the  nominees  of  a  party  at  a 
time  when  he  does  not  know  who  such  nominees  will 
be!  The  voter  having  a  right  to  change  his  mind  at 
any  time  before  his  ballot  is  cast  at  the  general  elec- 
tion, this  law  requiring  him  to  take  an  oath  to  support 
the  nominees  of  a  party  is  not  only  unconstitutional, 
but  amounts  to  a  rape  upon  the  personal  rig'hts  of 
the  person  thus  sworn.  Consider  the  folly  of  pretend- 
ing to  authorize  a  judge  of  election  to  search  the  con- 
science of  a  free  elector  and  determine  what  kind  of 
a  ticket  he  ought  to  vote.  We  have  recently  witnessed 
the  spectacle  of  four  million  voters  of  this  republic 
changing  their  political  allegiance  in  ninety  days.  Out- 
side the  Almighty,  who  possesses  suflScient  wisdom  to 
say  on  what  day  each  of  those  four  million  electors 
changed  their  minds,  or  on  what  day  they,  or  others, 
will  not  change  their  political  allegiance!  In  my  hum- 
ble opinion  section  5873,  Revised  Statutes  1909,  is  not 
only  in  conflict  with  the  Constitution,  but  is  a  malevo- 
lent attempt  to  drive  free  American  citizens  along  cer- 
tain narrow  partisan  channels  like  cattle  in  a  lane, 
without  according  them  an  opportunity  to  think  and 
choose  for  themselves. 

IV.  Another  view  expressed  in  the  majority  opin- 
ion which  I  do  not  approve,  is*  that  the  constitutional 
provision  requiring  that  ''all  elections  shall  be  free 
and  open"  does  not  apply  to  primary  elections.  If 
the  voters  cannot  have  a  fair  opportunity  to  select  the 
candidates  for  whom  they  wish  to  cast  their  ballots 
at  the  general  election,  then  a  free  and  open  general 
election  would,  in  many  cases,  prove  a  hollow  mock- 
ery. Just  as  well  say  that  a  man  compelled  to  wear 
fetters  is  free  because  those  same  fetters  will  be  taken 
off  as  soon  as  he  is  dead. 
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The  holding  of  a  majority  of  my  brethren  on  this 
point  seems  to  me  to  be  as  illogical,  strained  and  un- 
tenable as  the  former  rulings  of  this  court  which  pre- 
vented the  judicial  opening  of  ballot  boxes  to  detect 
and  stamp  out  election  frauds— a  doctrine  which,  I 
am  pleased  to  say,  was  expressly  repudiated  by  the 
learned  jurist  who  penned  the  majority  opinion  in  this 
case.    [Gantt  v.  Brown,  238  Mo.  560.] 

V.  I  concur  in  the  announcement  that  political 
parties  are  a  necessity.  I  go  further  by  saying  that 
they  are  frequently  a  blessing.  They  often  enable  per- 
sons possessing  similar  ideas  on  governmental  mat- 
ters to  secure  the  enactment  of  their  views  into  laws, 
and  when  those  views  are  sound  the  State  or  Nation 
prospers.  Yet  the  danger  is  always  present  that  when 
a  political  organization  has  attained  great  strength  it 
will  use  that  strength  to  rob  or  oppress  the  people ;  con- 
sequently a  disorganization  or  temporary  abatement 
of  a  political  party  is  sometimes  a  greater  blessing 
than  was  its  original  organization.  The  people  should 
be  allowed  a  free  hand  not  only  in  building  up  political 
parties,  but  also  in  abating  such  parties  when  from  any 
cause  they  become  a  menace. 

VI.  I  do  not  share  the  apprehension  of  a  ma- 
jority of  my  brethren  that  voters  will  be  deceived  by 
placing  the  n#unes  of  candidates  upon  the  primary 
ticket  of  more  than  one  political  party;  the  electors 
are  necessarily  required  to  consider  the  persons  whom 
they  desire  to  vote  for  or  against  at  the  primary,  as 
well  as  at  the  general  election,  and  my  observation  is 
that  they  can  be  relied  upon  to  choose  with  discretion 
aad  wisdom.  They  do  not  need  to  have  a  law  to  guide 
them  along  narrow  channels  like  blind-bridles  used 
upon  skittish  or  unbroken  horses. 

In  most  every  primary  election  there  are  names 
of  persons  printed  upon  the  ballots  which  the  voters 
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do  not  wish  to  nominate,  persons  who  are  not  intellect- 
ually qualified  to  fill  the  oflBce  to  which  they  aspire,  or 
who  are  not  morally  fit  to  be  intrusted  with  oflSce.  To 
my  mind  it  is  unthinkable,  if  the  name  of  a  Democrat 
were  printed  upon  a  Republican  primary  ticket,  or 
vice  versa,  that  the  voters  would  not  possess  enough 
intelligence,  with  the  aid  of  the  public  press,  to  erase 
that  name  if  they  so  desire.  On  the  other  hand,  sup- 
pose a  Democrat  was  so  popular  that  the  Republican 
voters  preferred  him  to  any  one  of  their  own  faith, 
and  should  nominate  him  and  give  him  their  votes, 
what  possible  harm  could  arise  from  that  fact! 

In  the  State  of  New  York  it  is  a  common  custom 
to  nominate  the  same  men  for  judges  of  the  courts 
upon  both  Democratic  and  Republican  tickets,  that  of- 
fice being  classed  as  non-political.  The  same  benignant 
rule  has  been  voluntarily  adopted  in  many  parts  of 
Missouri  in  choosing  school  oflBcers,  and  if  fraud,  cor- 
ruption or  any  other  kind  of  harm  has  resulted  from 
this  practice  I  have  never  heard  of  it. 

Vn.  I  approve  of  the  plan  of  nominating  candi- 
dates by  primary  elections,  because  it  gives  the  people 
— those  who  pay  the  taxes  and  are  interested  in  se- 
curing the  election  of  honest  and  competent  oflB^rs — ^a 
direct  opportunity  to  nominate  the  persons  to  be  voted 
for.  I  admit  that  the  regulation  of  such  primaries  by 
fair  laws  is  a  proper  function  of  the  Glpneral  Assem- 
bly. In  so  far  as  the  primary  election  law  of  Missouri 
tends  to  afford  the  voters  an  opportunity  to  select  can- 
didates of  their  own  choosing  it  is  well  enough,  because 
it  is  in  furtherance  of  the  constitutional  command  that 
elections  shall  be  free  and  open.  A  majority  of  my  I 
brethren  seem  to  think  that  a  law  which  permits  one 
Or  more  political  parties  to  fuse  or  coalesce  through  a 
primary  election  law  is  immoral,  and  that  anti-fusion 
laws  should  have  been  enacted  at  an  earlier  date; 
*Hhat  there  is  no  good  citizen  of  our  State  who  has 
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not  felt  a  sense  of  shame  at  some  of  the  fusions  made/^ 
Fusions  there  may  have  been  through  the  conniving 
of  i)olitical  conventions  and  political  committees  which 
were  immoral  and  dishonest,  but,  according  to  my  best 
judgment,  more  fratid  and  general  rascality  can  be 
pulled  off  in  one  convention  than  at  a  dozen  primary 
elections.  Therefore,  I  suspect  that  the  criticism  of 
my  brother  must  have  been  directed  at  the  misdeeds 
of  political  conunittees  and  conventions.  That  is  not 
the  case  at  bar,  for  this  suit  is  brought  to  enable  the 
voters  of  two  political  parties  to  coalesce  through  the 
action  of  voters  themselves  in  the  nomination  of  a 
circuit  jndge  of  Jackson  county.  If  the  voters  of  the 
Progressive  and  Republican  parties,  which,  by  the  elec- 
tion returns  we  judicially  know,  were  each  in  the  min-  | 
ority  in  the  last  general  election,  can  pool  their  strength  i 
and  elect  a  judge  by  a  majority  of  the  total  votes  to 
be  cast,  then  the  principle  tfiat  all  power  is  derived 
from  the  consent  of  the  governed  will  become  a  reality, 
while  if  some  other  party  casting  less  than  a  majority  , 
of  the  popular  vote  shall  elect  the  judge,  then  he  will  ! 
hold  his  oflBce,  not  by  the  consent  of  the  governed,  but  : 
by  the  consent  of  the  minority  of  the  governed.  Un- 
doubtedly under  our  present  system  a  man  may  be 
elected  by  a  bare  plurality,  but  I  am  not  prepared  to 
commend  the  wisdom  of  such  a  law. 

Vlil.  A  great  deal  that  is  said  in  the  majority 
opinion  amounts  to  a  criticism  of  the  immoral  ten- 
dency of  political  fusions.    This  is,  of  course,  outside 

the  real  controversy  in  this  case.  I  know 
Fusion.         that  occasionally  a  man  can  be  found  whose 

political  convictions  are  so  strong  that  he 
will  not  vote  with  any  other  political  party  whose  ten- 
ets are  at  variance  with  his  own,  even  in  the  slight- 
est degree ;  but  I  do  not  believe  that  this  view  is  at  all 
general,  nor  do  I  believe  that  political  fusions  have 
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brought  *'a  sense  of  shame"  to  the  voters  who  have 
participated  therein.    Political  fusions  among  minor- \ 
ity  parties  often  serve  as  a  check  upon  arrogant  ma- 
jority parties,  or  rather  political  parties  whose  thor- 
ough organization  has  enabled  them  to  repeatedly  elect  i 
oflScers  that  are  dishonest  and  corrupt  ' 

It  is  within  the  personal  recollection  of  every  mem- 
ber of  this  court  that  the  Republican  party,  with  its 
well  organized  political  machinery,  was  able  to  elect 
dishonest  men  to  the  municipal  offices  of  the  city  of 
Pittsburg;  and  a  like  well  organized  Democratic  ma- 
chine was  able  to  elect  dishonest  inen-to  public  office 
in  the  city  of  New  York.  The  result  (a  natural  one) 
was  that  in  each  of  those  cities  official  misconduct  be- 
came so  rampant  that  the  scandals  and  odors  of  official 
corruption  '* literally  ascended  to  Heaven,"  and  the 
miscreants  could  only  be  ousted  and  better  govern- 
ment obtained  by  a  coalition  or  fusion  of  all  the  voters 
who  did  not  owe  allegiance  to  the  aforesaid  political 
machines. 

Only  a  few  years  ago  the  Democrats  and  Republi- 
cans of  the  city  of  San  Francisco  fused  upon  their  can- 
didates for  municipal  offices  in  an  effort  to  defeat  what 
was  called  the  ** Labor  Ticket."  The  Democratic-Re- 
publican fusion  did  not  succeed,  but  it  would  doubtless 
have  been  better  for  the  city  if  it  had,  because  the 
officers  selected  on  the  anti-fusion  or  ''Labor  Ticket" 
were  guilty  of  such  gross  frauds  that  the  city  was  dis- 
graced and  many  of  itg  officers  sent  to  the  penitentiary. 
I  merely  cite  these  instances  to  demonstrate  the  fact 
that  while  the  right  of  political  parties  to  fuse  or  coa- 
lesce may  sometimes  result  in  dishonest  political 
trades,  etc.,  it  has  doubtless  resulted  in  the  elimina- 
tion of  three  corrupt  officers  to  every  dishonest  man 
it  has  placed  in  office. 
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IX.    Coming  nearer  home,  I  wish  to  quote  a  few 

figures  to  illustrate  the  fact  that  political 

Tend«  to       f usions  do  not  create  that ' '  sense  of  shame ' ' 

Full  Vote,     among  honest  voters  which   the  majority 

opinion  announces. 

In  the  year  1892  one  Grover  Cleveland  was  nomi- 
nated by  the  Democrats  for  President  of  the  United 
States— he  had  served  one  term  in  that  oflBce  and  was 
well  and  favorably  known— his  governmental  policies 
were  all  well  understood.  Pitted  against  him  on  the 
Republican  side  was  Benjamin  Harrison,  who  had  like- 
wise held  the  oflBce  of  President  one  term,  and,  like 
Mr.  Cleveland,  was  regarded  as  a  safe  and  strong 
statesman.  The  political  issues  which  the  two  candi- 
dates represented  were  sharply  drawn.  Good  men 
were  running  on  the  tickets  of  both  of  the  great  par- 
ties for  State  oflSces.  There  was  no  political  fusion, 
and,  so  far  as  I  know,  none  thought  of.  Yet  the  total 
vote  cast  in  our  State  in  1892,  according  to  the  oflScial 
election  returns,  of  which  we  can  Undoubtedly  take  ju- 
dicial notice,  only  amounted  to  541,583.  At  the  presi- 
dential election  four  years  later  the  Democrats  were 
fused  with  the  Populists  in  an  effort  to  elect  Mr.  Bry- 
an, and  an  aggregate  of  673,906  votes  were  polled  in 
Missouri  for  the  several  candidates  for  President — a 
gain  of  132,323  votes  in  four  years.  Since  1896  the 
desire  for  fusion  has  fallen  into  voluntary  disuse,  and 
the  result  is  that  in  1912  the  vote  for  President  in 
Missouri  was  only  698,562,  or  a  gain  in  the  popular 
vote  of  only  24,656  in  sixteen  years.  It  is  my  candid 
opinion  that  there  were  at  least  100,000  qualified  elec- 
tors in  Missouri  who  did  not  vote  in  the  election  of 
1912.  These  figures  suggest  that  the  right  of  political- 
parties  to  fuse  upon  candidates  is  popular  with  the 
people.  It  tends  to  bring  out  a  full  vote,  and  thus  se- 
cures the  election  of  officers  by  the  **  consent  of  the 
governed.'' 
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X.  The  concrete  case  before  us  is  the  right  of  the  v 
Republicans  and  Progressives  to  coalesce  or  fuse  upon  j 
their  candidate  for  judge  of  the  circuit  court  ( 
Officer?'        ^^  Jackson  county— an  oflBcer  who  it  is  gen- 
erally conceded  should  be  selected  on  ac- 
count of  his  legal  ability  and  integrity  rather  than  his 
allegiance  to  any  political  party.    If  a  majority  of  the 
persons  voting  the  Republican  and  Progressive  tickets 
were  allowed  to  cast  their  ballots  at  the  ensuing  pri- 
mary for  relator  the  fusion  as  to  him  would  be  com- 
plete ;  but  if  not  so  chosen,  there  would  be  no  fusion. 
I  think  the  writ  should  have  been  granted  as  prayed, 
and  the  anti-fusion  law  declared  unconstitutional. 

I  have  given  my  views  on  this  important  question 
without  taking  the  time  or  space  to  cite  the  nimieroua 
decisions  from  other  States  which  sustain  my  position. 
My  brother  Graves  has  frankly  conceded  that  anti- 
fusion  laws  in  many  other  States  have  been  declared 
invalid,  and  my  only  regret  is  that  he  could  not  see 
his  way  to  so  adjudge  the  unjust  anti-fusion  law  of 
Missouri. 

This  case  is  already  decided  and  my  dissent  is 
written  from  an  abiding  conviction  that  the  majority 
opinion  is  wrong  and  cannot,  and  will  not,  stand  the 
test  of  time. 


THE  STATE  ex  inf.  ELLIOTT  W.  MAJOR,  Attor- 
ney-General, V.  ARKANSAS  LUMBER  COM- 
PANY  et  al. 

In   Banc,  July  2,   1914. 

1.  ORIGINAL  PROCEEDING:  Commissioner  to  Take  Evidence: 
Arises  Ex  Necessitate.  The  practice  of  designating  some  at- 
torney to  take  testimony  and  make  return  thereof  to  the  court, 
in  a  quo  warranto  and  other  original  proceedings  instituted  in 
the  Supreme  Court,  where  the  permanent  writ  is  dependent 
upon  proof,  arises  from  the  necessity  of  the  case,  without  the 
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protectii^g  authority  of  either  Constitution  or  statute,  except 
as  to  writs  of  prohibition,  and  as  to  them  only  by  a  compara- 
tively recent  statute  (Laws  1895,  p.  95,  sec.  6). 


:  :   Findings  of  Fact  and  Conclusions  of  Law. 

The  Supreme  Court  is  not  warranted,  either  by  the  Constitution 
or  the  statute,  to  delegate  its  full  Judicial  power  to  a  com- 
missioner appointed  to  take  testimony  in  an  original  proceed- 
ing and  to  make  return  thereof.  He  has  only  the  authority 
conferred  by  law  upon  a  special  commissioner  appointed  to 
take  depositions.  His  findings  of  facts  or  conclusions  of  law, 
though  perhaps  persuasive,  are  not  binding  on  the  court — not 
even  when  the  order  appointing  him  specifically  directs  him 
to  report  such  findings  and  conclusions. 


3.  :  :  Admission  and  Exclusion  of  Evidence.    Nor 

does  such  commissioner  have  power  to  admit  or  exclude  testi- 
mony in  the  same  manner  and  to  the  same  extent  as  the  court 
might  do  in  a  trial  before  the  court.  If  the  testimony  is 
offered  and  preserved,  and  proper  exceptions  are  saved,  its 
competency  and  eflElcacy  will  be  determined  by  the  court 

4.  QUO  WARRANTO:  Jury  Trial.  Corporations,  Joined  in  an  in- 
formation in  the  nature  of  a  writ  of  quo  toarrantOy  brought  in 
the  Supreme  Court  to  oust  them  of  their  franchises,  being  a 
civil  action,  are  not  entitled  to  a  trial  by  Jury. 

5.  :  :  Timely  Request.    A  request  for  a  Jury  trial, 

made  by  corporations  in  a  quo  warranto,  not  of  the  court,  but 
for  the  first  time  of  the  commissioner  appointed  by  the  court 
to  take  the  evidence,  is  not  timely  made;  and  even  if  they  were 
legally  entitled  to  a  Jury,  their  right  thereto  was  waived  by  the 
untimeliness  of  the  request. 


:    Misjoinder:    Dismissal    as  to   Certain    Respondents. 

The  fact  that  the  State  dismisses  the  proceeding  against  certain 
corporations  Joined  as  respondents  in  an  information  in  the 
nature  of  a  quo  warranto,  cannot  be  held  to  amount  to  a  mis- 
Joinder  of  the  remaining  respondents. 


:  Sufncfent  Petition:   Distinction.     A  distinction  is  to 

be  drawn  between  an  Information  in  the  nature  of  a  quo 
warranto  to  oust  corporations  of  their  franchises  for  the  doing 
of  an  unlawful  thing,  and  one  for  doing  a  lawful  thing  in  an 
unlawful  way.  An  information  suflacient  for  the  former  might, 
owing  to  a  lack  of  statement  of  facts,  be  wholly  insufficient  for 
the  latter.  [Comparing  State  ex  rel.  v.  Mo.  Pac.  Ry.  Co.,  240 
Mo.  1.  c.  48,  and  State  ex  rel.  Standard  Oil,  218  Mo.  1.  c.  366.] 


Answering   Over.     An   information  in   the 


nature  of  a  quo  warranto,  charging  a  combination  in  restraint 
of  trade  to  do  an  unlawful  thing,  in  the  language  of  the  anti-   . 
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trust  statute,  will  be  held  to  be  sufficient,  If  respondents  file 
no  formal  demurrer,  and  answer  over  before  the .  appointment 
of  the  commissioner  to  take  testimony,  or,  by  consent  of  court, 
thereafter. 


9.  :    :    Demurrer    Ore    Tenus.      A    demurrer   ore 

tenus  will  not  reach  mere  uncertainty  or  Indefinlteness  of 
averment,  or  the  defect  of  pleading  legal  conclusions.  Such 
a  demurrer  is  not  regarded  as  of  the  same  judicial  dignity 
and  importance  as  a  formal  demurrer. 

10.  :  Methods  of  Proceeding.  Three  methods  of  proceed- 
ings are  authorized  by  the  Missouri  anti-trust  statutes:  first, 
by  Indictment  or  information  as  for  a  felony,  if  the  offender 
is  a  natural  person;  second,  by  bill  in  equity  to  "prevent  and 
restrain,"  under  Sec.  10303,  R.  S.  1909,  which,  jurisdiction 
attaching  and  proof  being  made,  draws  to  Itself  the  punishment 
prescribed  by  section  10304;  and,  third,  actions  at  common  law 
by  informations  In  the  nature  of  quo  warranto^  where  all  de- 
fendants are  corporations.  The  statute  Is  penal  in  its  nature, 
and  in  that  respect  is  like  the  United  States  Statute  (the 
Sherman  Act). 

It.   :    Limitations:    Quo*  Warranto.     A  proceeding  by  the 

State  upon  an  Information  in  the  nature  of  a  quo  warranto 
to  oust  corporations  from  their  franchises  for  a  violation  of  the 
anti-trust  statutes,  is,  under  Sec.  1890,  R.  S.  1909,  aided  by 
section  1914,  barred  by  limitations  in  three  years.  Those  are 
specific  statutes  on  the  subject,  and  specifically  include  the 
State  in  such  cases. 

12.   :  :   When   Begin  to  Run.     But  such  limitation 

is  not  to  be  applied  in  all  cases  to  the  day  of  making  and 
entering  into  the  illegal  conspiracy  or  combination  in  restraint 
of  trade,  but  is  properly  applied  to  the  date  of  the  last  proven 
overt  act  pursuant  to  such  combination;  and  the  action,  being 
a  civil  one,  is  not  barred,  unless  three  years  have  expired  since 
said  last  overt  act 

13.   :  Jurisdiction.    The  Interstate  Commerce  Act  does  not 

oust  the  Supreme  Court  of  its  power  to  oust  foreign  corpora- 
tions licensed  to  do  business  in  this  State,  who  have  violated  its 
anti-trust  statutes. 

14.  CONSTITUTiONAL  STATUTE:  Title:  Reversing  Number  of 
of  Chapter  and  Article.  The  fact  that  in  the  title  to  the 
amendatory  act  the  number  of  the  chapter  and  the  number 
of  the  article  of  the  Revised  Statutes  sought  to  be  amended, 
were  reversed  or  swapped  about,  will  not  be  held  to  invalidate 
the  amendatory  act,  if,  by  regarding  the  numbers  of  the  chapter 
and  article  as  surplusage,  a  sufficient  and  correct  title  of  the 
subject-matter  and  contents  remains.    Tested  by  that  rule  the 
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Anti-Trust  Act  of  1907  (Laws  1907,  pp.  374,  377),  being  sections 
10310,  10312  and  10304,  Revised  Statutes  1909,  are  not  uncon- 
stitutional. 

15.  CONSPIRACY  IN  RESTRAINT  OF  TRADE:  LImltatlont. 
Proof  that  corporations  conspired  together  to  limit  the  output 
of  lumber  in  this  State,  and  to  fix  and  limit  its  price  to  con- 
sumers and  retailers,  will  justify  a  decree  ousting  them  from 
doing  business  in  this  State,  if  the  last  overt  act  in  a  continua- 
tion of  such  conspiracy  was  committed  within  three  years 
before  the  information  was  filed. 

16.  :  :  Unperformed  Agreement.  Although  the  orig- 
inal conspiracy  itself  may  be  barred  by  limitations,  yet,  if  the 
proof  establishes  that  the  corporations  did  conspire  with  each 
other  to  limit  the  output  of  lumber  in  this  State  (as  charged), 
it  is  immaterial  whether  or  not  the  original  agreement  between 
them  was  carried  out,  except  as  affording  an  overt  act,  or  a  con- 
tinuation of  the  conspiracy,  so  as  to  toll  the  statute. 

17.  :  Output  of  Lumber:  Companies  Having  No  Mills.    And 

it  is  also  immateral  that  some  of  the  companies  had  no  mills 
and  actually  manufactured  no  lumber  within  the  State,  if  they 
agreed  and  conspired  with  domestic  manufacturing  respondents, 
who  did  have  mills  here,  to  curtail  the  output,  or  any  part  of 
the  output  actually  made  In  this  State. 

18.  :    Sufficient    Proof.      The   facts   of   this   case   show  a 

conspiracy  between  numerous  lumber  companies  was  begun  six 
years  at  least  before  the  institution  of  the  suit  (a)  to  curtail 
the  output  by  sawmills  of  yellow  pine  and  (b)  to  increase 
the  price  of  the  lumber  to  retailers  and  consumers,  and  that 
they  succeeded  in  securing  the  cooperation  of  about  eighty  per 
cent  of  the  manufacturers  of  yellow-pine  lumber  in  the  terri- 
tory embraced  within  their  operations;  that  "the  conspiracy 
contemplated  a  curtailment  of  one-third,  and  within  six  months 
reached  forty-four  per  cent,  or  one  billion  feet,  and  that  the 
prices,,  as  a  result  of  said  curtailment,  at  once  began  to  rise, 
and  was  increased  fifty  cents  per  month  for  more  than  six 
months,  all  prior  to  three  years  before  the  filing  of  this  quo 
warranto  suit,  and  that  thereafter  not  only  were  the  increased 
prices  and  the  control  of  the  output  maintained  by  a  steadfast, 
though  informal,  adherence  to  the  former  purposes  and  plan, 
but  the  prices  in  some  cases  were  increased  by  one  hundred 
per  cent  of  what  they  were  before  the  curtailment  began; 
and  that  result  was  brought  about,  in  spite  of  the  fact  of  vastly 
improved  and  cheaper  methods  of  manufacture  and  demands 
for  new  uses.    Held,  that  the  writ  of  ouster  should  go. 

19.  :    Conspiracy:    Circumstantial    Evidence:    Limitations. 

The  conspiracy  having  been   found  to  exist,  its  continuation 
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after  the  Statute  of  Limitations  began  to  run  may  be  established 
by  circumstantial  evidence — such  as  glorying  in  the  results  ac- 
complished and  acquiescence  in  and  adherence  to  the  plans  set 
in  motion  prior  thereto. 

20.   :  Binding  Members  and  Non-Members.     The  unlawful 

agreements  of  a  part,  or  even  a  majority,  of  the  members  of  a 
voluntary  association  of  corporations  not  amounting  to  a  co- 
partnership, will  not  bind  those  not  actually  making,  or  not 
present  and  participating  in  the  making,  of  such  agreement, 
unless,  being  members,  they  carry  it  out  by  an  overt  act  done 
in  accordance  therewith. 

21.   :   K  7-:    Praiseworthy  Organization:    Dec- 

iaration  of  One  as  Affecting  Ail:  Knowledge.  Where  some 
of  the  acts  and  purposes  of  the  association  of  corporations  are 
praiseworthy,  the  mere  becoming  a  member  is  not  of  itself  so 
far  a  conspiracy,  although  the  association  is  used  to  hatch  and 
put  into  operation  an  unlawful  combination,  as  to  Justify  an 
application  of  the  rule  that,  a  conspiracy  being  shown,  the 
acts  and  statements  of  any  conspirator,  while  the  conspiracy 
continues,  will  bind  all.  Yet  if  a  member  knows  of  the  unlaw- 
ful conspiracy  and  of  the  unlawful  acts  of  the  association,  and 
so  knowing  joins  it,  such  a  one  becomes  tainted  with  like 
guilt  with  him  who  took  part  in  the  conspiracy  at  its  inception. 

22.   :  :  :  Without  Knowledge:  Withdrawal. 

A  member  of  an  association  of  corporations,  some  of  whose 
acts  and  purposes  are  praiseworthy,  who  having  taken  no  part 
in  an  unlawful  conspiracy  to  increase  prices  or  curtail  products 
withdraws  on  obtaining  knowledge,  or  who  without  knowledge 
joins  after  it  has  been  put  in  operation  and  thereafter  takes 
no  part  in  it,  or  who  being  a  member  from  the  outset  is  not 
present  at  the  formation  of  the  conspiracy  nor  thereafter  takes 
any  part  in  it  nor  knowingly  profits  by  it,  is  not  to  be  held 
guilty,  nor  is  he  bound  by  any  admissions  of  a  co-member. 

Quo  warranto. 

Fob  judgment  see  Per  Curiam  opinion,  p.  319. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Atkinson,  Special  Counsel,  for  relator. 

(1)  The  information  specifically  charges  facts 
which  show,  if  true,  that  respondents  have  violated 
the  antitrust  statutes  of  this  State.    The  information 
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meets  with  every  technical  requirement  of  informa- 
tions in  the  nature  of  quo  warranto.  State  ex  inf.  v. 
Railroad,  240  Mo.  35;  State  ex  rel.  v.  Grimm,  220  Mo. 
483;  State  ex  inf.  v.  Oil  Co.,  218  Mo.  1.  Each  of  the 
respondents,  hefore  this  case  was  ever  referred  to  a 
commissioner,  filed  his  separate  answer  to  the  in- 
formation herein.  A  number  of  the  respondents  went 
80  far  as  to  file  amended  answers  to  the  information 
herein  before  the  case  was  referred  to  a  commissioner. 
The  other  respondents  who  did  not  file  amended  an- 
swers before  the  case  was  referred  have  filed  with  the 
commissioner  amended  answers  subject  to  the  approval 
of  the  court.  Under  the  practice  of  our  statutes  the 
issues  are  required  to  be  made  up  before  the  cause 
is  referred  to  a  commissioner  to  take  evidence,  and 
that  rule  should  govern  as  to  causes  in  this  court.  The 
commissioner  had  no  authority  to  sustain  a  demurrer 
to  the  sufficiency  of  the  information  after  the  cause 
was  referred  to  him  to  hear  the  evidence  and  report 
thereon  as  to  the  law  and  evidence.  Turner  v.  Butler, 
126  Mo.  131;  1  McQuillin^s  Mo.  Prac,  sec.  820;  34  Cyc. 
8W;  Perseverance  Min.  Co.  v.  Bisiner,  87  Ga.  193;  Bel- 
mont Min.  Co.  V.  Costigan,  21  Colo.  471.  (2)  Respond- 
ents are  not  entitled  to  a  trial  by  jury  in  a  suit  of 
this  nature.  A  trial  by  jury  cannot  rightfully  be  de- 
manded upon  an  information  in  the  nature  of  quo 
warranto.  State  ex  rel.  v.  Lupton,  64  Mo.  415;  State 
ex  rel.  v.  Vail,  53  Mo.  497 ;  High  on  Extra.  Leg.  Rem.  (3 
Ed.),  sec.  613.  Respondents,  by  standing  by  and  per- 
mitting the  court  td  refer  the  cause  without  objecting 
to  the  action  of  the  court  in  so  doing,  thereby  waived 
any  right  to  a  trial  by  jury,  if  they  were  entitled  to 
such  in  the  first  instance.  Callahan  v.  Shotwell,  60  Mo. 
398.  (3)  This  suit  is  not  barred  by  either  of  the  Stat- 
utes of  Limitation  as  set  up  by  the  respondents.  R. 
S.  1909,  sees.  1890,  1914;  State  ex  rel.  v.  Westport, 
116  Mo.  595;  State  ex  rel.  v.  Huff,  105  Mo.  App.  364; 
State  ex  rel.  v.  Vandalia,  119  Mo.  App.  424 ;  Common- 
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wealth  V.  Birchett,  2  Va.  Gas.  51 ;  State  ex  rel.  v.  Turn- 
pike Co.,  8  R.  I.  521.  (4)  The  issuance  of  the  price 
list,  price  current  and  market  report,  under  these  sev- 
eral titles,  hy  the  Yellow  Pine  Manufacturers'  Asso- 
ciation and  by  the  individual  members  of  said  associa- 
tion, up  to  the  date  of  filinjg  this  suit,  was  in  direct 
violation  of  our  anti-trust  statutes.  R.  S.  1909,  sees. 
10298,  10301,  10302-4;  Bank  v.  Donnell,  172  Mo.  402; 
State  ex  rel.  v.  Tobacco  Co.,  177  Mo.  3;  State  ex  rel. 
V.  Oil  Co.,  194  Mo.  164;  Standard  Oil  Case,  218  Mo.  1; 
State  ex  inf.  v.  Harvester  Co.,  237  Mo.  405;  Oil  Co.  v. 
Texas,  212  U.  S.  108;  Coal  Co.  v.  People,  214  HI.  421; 
State  ex  rel.  v.  Stock  Exchange,  211  Mo.  193;  State 
ex  inf.  V.  F.  F.  Ins.  Co.,  152  Mo.  40;  State  ex  rel.  v. 
Packing  Co,  173  Mo.  356;  People  v.  Sheldon,  139  N.  Y. 
261.  (5)  Turning  our  attention  to  the  curtailment  phase 
of  this  cause,  we  find  that  section  10299,  prohibits 
''pools,  trusts,  agreements,  contract,  combination^  con- 
federation or  understanding,  to  fix  or  limit  the  amount 
or  quantity  of  any  article  of  manufacture,  mechanism, 
merchandise,  commodity,  convenience,  repair,  any 
product  of  mining,  or  any  article  or  thing  whatsoever 
of  any  class  o-r  kind  bought  and  sold."  Such  was  the 
conamon  law.  The  commissioner  found  that  respond- 
ents, as  members  of  the  Yellow  Pine  Manufacturers' 
Association,  had  violated  this  statute  by  curtailing  the 
output  of  yellow  pine  lumber,  and  the  evidence  justifies 
his  finding.  Lumber  Co.  v.  Mississippi,  217  U.  S.  439 : 
Lumber  Dealers  v.  State,  95  Miss.  342. 

Johnson  £  Lucas,  Holmes,  Holmes  <&  Page,  W.  R. 
Thurmond,  Scarritt,  Scarritt,  Jones  S  MUler,  Bots- 
ford.  Leather  age  <&  Creason,  J.  S.  Kirkpatrick,  Ar- 
thur N.  Sager  and  Walter  H.  Saunders  for  respond- 
ents. 

(1)  The  information  in  this  case  is  insuflScient  in 
law  in  that  (a)  It  does  not  state  facts  suflScient  to  con- 
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stitute  a  cause  of  action  against  the  respondents,  or 
any  of  them;  (b)  There  is  a  misjoinder  of  pretended 
causes  of  action  against  the  several  respondents.  State 
ex  rel.  v.  Railroad,  240  Mo.  35;  State  ex  rel.  v.  Grinmi, 
220  Mo.  483;  R.  S.  1909,  sees.  10298, 10300, 10301, 10314; 
McElroy  v.  United  States,  164  U.  S.  76.    (2)   Defend- 
ants are  entitled  to  a  jury  trial.     The  commissioner 
erred  in  denying  them  that  right,  and  respondents' 
motion  to  suppress  the  report  for  want  of  a  jury  trial 
should  be  sustained.    Bank  v.  Anderson,  1  Mo.  244; 
Colon  V.  Lisk,  153  N.  Y.  188;  Railroad  v.  State,  75 
Ark.  435;  State  v.  Cobb,  24  Okla.  662;  State  ex  rel.  v. 
Townsley,  56  Mo.  107 ;  People  ex  rel.  v.  Habird,  2  Idaho, 
531;  Metz  v.  Maddox,  189  N.  Y.  460;  Green  v.  Knox, 
174  N.  Y.  432;  State  ex  rel.  v.  McDonald,  108  Wis.  8; 
Bradford  v.  Territory,  1  Okla.  366;  Scott  v.  Neeley,  140 
U.  S.  106;  Baylis  v.  Ins.  Co.,  113  U.  S.  316;  Brown  v. 
Railroad,  69  Mo.  App.  418;  State  v.  Johnson,  26  Ark. 
281;  Attorney-General  v.  Sullivan,  163  Mass.  446.    (3) 
The  commissioner  erred  in  ruling  as  a  matter  of  law 
that  the  Statute  of  Limitations  has  no  application  to 
this  cause,  and  that  the  State  is  not  barred  from  this 
action  by  virtue  of  the  Statute  of  Limitations  invoked 
in  the  answers.    R.  S.  1909,  sees.  1887, 1889, 1890, 1914, 
4951, 4959;  Shelby  County  v.  Bragg,  135  Mo.  300;  Wood 
V.  Carpenter,  101  U.  S.  135 ;  St.  Charles  County  v.  Pow- 
ell, 22  Mo.  521;  Life  Ins.  Co.  v.  St.  Louis,  98  Mo.  422; 
Dice  V.  Hamilton,  178  Mo.  81 ;  Ames  v.  Kansas,  111  U. 
S.  449;  Ratican  v.  Terminal  Assn.,  114  Fed.  666.    (4) 
The  commissioner  erred  in  refusing  to  declare  as  a 
matter  of  law*  that  the  purposes  of  the  Yellow  Pine 
Manufacturers  Association  as  expressed  in  the  consti- 
tution and  by-laws  for  six  years  prior  to  the  institu- 
tion of  this  suit  were   lawful.     Anderson  v.   United 
States,  171  U.  S.  604;  State  ex  rel.  v.  Stock  Exchange, 
201  Mo.  181;  Jayne  v.  Loder,  149  Fed.  984;  Lawlor  v. 
Loewe,  187  Fed.  522.     (5)    The  Southwestern  Retail- 
ors Association  was  not  unlawful  and  there  is  not  and 
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nev^r  has  been  any  preferential  or  discriminatory  re- 
lation between  the  members  of  that  association  and 
the  respondents,  or  members  of  the  Manufacturers  As- 
sociation, The  constitution  and  by-laws  of  the  South- 
western Retailers  Association  and  the  Code  of  Ethics 
advocated  by  them  and  lumber  merchants  in  general 
are  clearly  lawful.  Anderson  v.  United  States,  171 
U.  S.  604;  Gladish  v.  Stock  Exchange,  113  Mo.  App. 
726;  Bohn  Mfg.  Co.  v.  HoUis,  34  Minn.  223;  Montgom- 
ery Ward  &  Co.  v.  So.  Dakota  Retail  Merchants  &  H. 
D.  Assn.,  150  Fed.  413.  (6)  The  so-called  reciprocity 
resolution  of  1904,  affecting  wholesalers  and  retailers, 
was  a  mere  proposal  of  a  committee ;  nothing  was  con- 
summated; no  defendant  acted  pursuant  to  the  pro- 
posal, and  the  proposal  itself  was  not  unlawful.  (7) 
The  Yellow  Pine  Manufacturers'  Association  is  not  a 
trust  or  illegal  combine  or  conspiracy  to  restrict  or 
fetter  commerce  in  yellow  pine  lumber,  nor  has  it  such 
effect,  actual  or  potential ;  but  its  purpose,  object  and 
achievement  are  to  make  trade  in  yellow  pine  easy 
.  and  honest ;  to  make  it  possible  for  people  to  get  what 
they  want  and  plenty  of  it,  at  a  less  price  than  they 
would  have  to  pay  for  any  other  structural  material 
answering  a  like  purpose,  such  as  steel,  cement,  other 
lumber,  pulp,  brick,  stone  or  terra  cotta.  Its  work  is 
beneficent,  and  not  baneful.  It  is  law-abiding,  and 
not  criminal.  The  membership,  which  is  voluntary, 
charged  at  the  rate  of  about  twenty  per  cent  per  an- 
num. Manufacturers  united  with  it.  as  members  or 
withdrew  at  their  pleasure  and  no  coercion  or  jeopardy 
was  experienced  in  becoming  members  ^r  in  severing 
that  relation.  Membership  did  not  insure  the  finan- 
cial success  of  the  manufacturer  or  even  an  easy  road 
to  fortune.  The  influence  of  the  association  is  pro  bono 
publico.  (8)  The  Market  Report  is  and  always  has 
been  a  legitimate  and  convenient  publication  which 
has  stimulated,  rather  than  stifled,  trade  and  competi- 
tion, and  has  been  highly  beneficial  to  the  trade  in  gen- 
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eral.  (9)  There  was  no  understanding  between  the 
defendants  or  members  of  the  Manufacturers'  Asso- 
ciation to  sell  lumber  at  or  according  to  the  market 
prices  quoted  in  the  Market  Report.  (10)  There  was 
no  agreement  to  limit  the  production  of  lumber  by  the 
defendants,  or  the  members  of  the  Manufacturers'  As- 
sociation during  the  year  1904,  or  at  any  other  time. 
(11)  It  is  the  province  of  this  court  to  determine  the 
issues  of  fact  and  law  irrespective  of  the  conclusion 
of  the  commissioner  and  as  though  the  report  of  the 
commissioner  as  to  those  issues  was  not  before  the 
court.  If  the  State  Constitution  by  providing  that  the 
Supreme  Court  may  issue  and  determine  writs  of  quo 
warranto,  as  is  contended  by  the  relator,  vests  in  this 
court  the  jurisdiction  and  authority  to  try  this  sort  of 
an  action  when  issues  both  of  fact  and  of  law  are  to 
be  determined,  then  it  goes  without  saying  that  the 
court  and  not  an  attorney  as  agent  of  the  court  should 
exercise  that  jurisdiction.  The  judiciary  no  more  than 
the  legislative  department  of  the  government  or  the 
executive  can  farm  out  its  prescribed  functions.  If 
our  request  and  contention  for  a  jury  trial  be  denied^ 
then  we*  take  it,  this  action  now  has  a  similar  status 
to  a  law  case  which,  having  been  referred  without  con- 
sent, is  being  heard  upon  exceptions  to  the  report  of 
the  referee.  Such  a  report,  so  far  as  the  conclusions 
of  the  referee  are  concerned,  both  as  to  law  and  fact, 
are  in  no  sense  binding  upon  the  trial  court  and  do 
not  relieve  the  trial  court  of  the  obligation  to  person- 
ally determine  those  issues.  Utley  v.  Hill,  155  Mo.  232 ; 
Bank  v.  Donnell,  172  Mo.  384;  State  ex  rel.  v.  Hurl- 
stone,  92  Mo.  327;  Small  v.  Hatch,  151  Mo.  300;  To- 
bacco Co.  V.  Walker,  123  Mo.  662 ;  Lack  v.  Brecht,  166 
Mo.  242;  Williams  v.  Railroad,  153  Mo.  487;  Caruth- 
Byrnes  Hdw.  Co.  v.  Walter,  91  Mo.  484;  Ely  v.  Owmby, 
59  Mo.  437;  Rains  v.  Lumpee  &  Co.,  80  Mo.  App.  203; 
Bender  v.  Matney,  122  Mo.  244. 
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FARIS,  J. — This  is  an  original  proceeding  by  in- 
formation in  the  nature  of  qiw  warranto,  brought  by 
the  Attorney-General,  to  oust  respondents,  all  of  which 
are  corporations,  from  their  franchises  to  do  business 
in  this  State,  or  to  oust  and  fine  them,  because  of  al- 
leged violations  of  our  statutes  leveled  against  pools, 
trusts  and  conspiracies. 

The  information,  which  was  filed  in  this  court  on 
July  30, 1908,  is,  caption  omitted,  as  follows : 

* '  Comes  now  the  State  of  Missouri,  by  Elliott  W. 
Major,  Attorney-General,  who,  in  this  behalf,  prose- 
cutes for  and  in  the  name  of  the  State  of  Missouri, 
and  informs  the  court  that  respondent,  Chicago  Lum- 
ber &  Coal  Company,  and  respondent,  Freeman-Smith 
Lumber  Company,  are  corporations  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Iowa ;  that  respondent,  Arkansas  Lumber  Company, 
and  respondent,  Ozan  Lumber  Company,  are  corpora- 
tions duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Arkansas ;  that  respondent, 
Detroit  Timber  &  Lumber  Company,  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Michigan;  that  respondent, 
Dierkes  Lumber  &  Coal  Company,  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Nebraska ;  that  respondent.  Glen  Lum- 
ber Company,  is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
Kansas;  that  respondent,  Sawyer  &  Austin  Lumber 
Company,  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Wisconsin ;  and  that  respondent,  W.  R.  Pickering  Lum- 
ber Company,  is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
Louisiana;  all  of  said  corporations  having  been  or- 
ganized for  the  purpose  of  engaging  in  the  business  of 
manufacturing  lumber  and  buying  and  selling  lumber, 
timber  and  timber  lands,  and  all  of  said  corporations 
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were  at  all  the  times  herein  mentioned  duly  authorized 
and  licensed  to  do  business  iir  the  State  of  Missouri 
as  foreign  corporations. 

**  Relator  furiJier  informs  the  court  that  respond- 
ent, Alf  Bennett  Lumber  Company,  Badger  Lumber 
Company,  Bowman-Hicks  Lumber  Company,  Bradley 
Lumber  Company,  Barr-Dubach  Lumber  Company, 
Crescent  Furniture  and  Lumber  Company,  Colonial 
Lumber  &  Timber  Company,  Central  Coal  &  Coke 
Company,  Calcasieu  Long  Leaf  Lumber  Company,  C. 
J.  Carter  Lumber  Company,  Clark  &  Bates  Lumber 
Company,  IMamond  Lumber  Company,  Dierkes  &  Sons 
Lumber  Company,  Dixie  Lumber  Company,  Fred  B. 
Dubach  Lumber  Company,  Frisco  Lumber  Company, 
Ferguson-McDaris  Lumber  Company,  Foster  Lumber 
Company,  Grayson-McLeod  Lumber  Company,  Geo. 
W.  Miles  Timber  &  Lumber  Company,  Geo.  Surmeyer 
Lumber  Company,  Hogg-Harris  Lumber  Company,  In- 
gram Lumber  Company,  Robt.  Kamm  Lumber  Com- 
pany, Long-Bell  Lumber  Company,  Leidigh  &  Havens 
Lumber  Company,  Louis  Werner  Saw  Mill  Company, 
Lufkin  Land  &  Lumber  Company,  Missouri  Lumber 
&  Mining  Company,  Missouri  Lumber  &  Land  Ex- 
change Company,  Missouri  Tie  &  Timber  Company, 
National  Lumber  Company,  and  Van  Cleve  Lumber 
Company,  are  now  and  at  all  the  times  herein  men- 
tioned were  each  a  corporation  duly  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Missouri,  for 
the  purpose  of  manufacturing  lumber  and  buying  and 
selling  lumber,  timber  and  timber  lands,  and  that  at 
all  times  herein  mentioned  each  was  and  is  engaged  in 
said  business  of  manufacturing  lumber  and  buying  and 
selUng  lumber,  timber  and  timber  lands  in  the  State 
of  Missouri. 

"Relator  further  informs  the  court  that  respond- 
ents have  created,  entered  into,  become  members  of 
and  participated  in  a  pool,  trust,  agreement,  combina- 
tion, confederation   and    understanding  among  them- 
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selves,  with  each  other  and  with  other  corporations 
and  persons  to  relatot  unknown,  with  the  purpose, 
design  and  view  to  regulate,  control  and  fix  the  price 
to  be  paid  by  retail  dealers  in  lumber  and  consumers 
of  lumber  in  this  State  for  lumber  offered  for  sale 
and  sold  in  this  State,  to  maintain  such  price  when 
so  regulated  and  fixed,  to  regulate,  fix  and  limit  the 
amount  and  quantity  of  lumber  manufactured  and 
bought  and  sold,  to  control  and  limit  the  trade  in  lum- 
ber, and  to  limit  competition  in  such  lumber  trade  in 
the  State  of  Missouri ;  that  said  respondents,  by  means 
of  said  pool,  trust,  agreement,  combination,  confeder- 
ation and  understanding,  have  regulated,  fixed  and 
limited  the  amount  and  quantity  of  lumber  manufac- 
tured and  sold,  have  increased,  fixed  and  maintained 
the  market  price  of  lumber  bought  and  sold  in  this 
State,  and  have  lessened  lawful  trade  and  full  and 
free  competition  in  the  importation,  manufacture  and 
sale  in  this  State  of  Lumber,  and  are  now  unlawfully 
and  illegally  fixing  and  maintaining  the  price  of  lumber 
in  this  State,  and  restraining  full  and  free  competition 
in  the  importation,  manufacture  and  sale  of  lumber 
in  this  State;  all  to  the  great  detriment  and  damage 
of  the  purchasinig  public  and  the  people  of  the  State 
of  Missouri. 

* '  Relator  further  states  that  by  reason  of  the  par- 
ticipation of  said  respondents  in  the  pool,  trust,  agree- 
ment, combination,  confederation  and  understanding 
as  herein  stated,  and  by  reason  of  the  acts  and  things 
done  by  respondents  as  herein  set  forth,  said  respond- 
ents have  been  guilty  of  illegal,  willful  and  malicious 
perversion  and  abuse  of  the  franchise,  licenses  and  au- 
thority severally  granted  to  them  by  the  State  of  Mis- 
souri, and  illegal  and  unlawful  usurpation  of  privi- 
leges, franchises  and  authorities  not  granted  to  them 
by  the  State  of  Missouri. 

''Wherefore,  the  Attorney-General,  prosecuting  in 
this  behalf  for  the  State  of  Missouri,  prays  the  consid- 
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eration  of  the  court  in  the  premises,  and  that  each 
respondent  corporation  may  be  excluded  from  all  cor- 
porate rights,  privileges  and  franchises  exercised  or 
enjoyed  by  it  under  the  laws  of  the  State  of  Missouri, 
and  that  its  franchise,  license  and  certificate  to  do  bus- 
iness in  this  State  be  declared  forfeited,  and  that  all, 
or  such  portion  of  its  property  as  the  court  may  deem 
proper,  be  confiscated  unto  the  State,  or  in  heu  there- 
of, a  fine  be  imposed  upon  it  in  punishment  of  the  per- 
version, usurpation,  abuse  and  misuse  of  franchise  as 
herein  described.'' 

No  service  was  ever  had  on  the  respondent,  the 
Frisco  Lumber  Company,  for  the  reason  that  it  is  be- 
yond the  jurisdiction  of  the  court,  and  no  answer  or 
return  has  been  made  by  it  in  this  cause. 

The  following-named  respondents  have  been  dis- 
missed from  this  action  by  the  Attorney-General,  for 
the  alleged  reason  that  no  evidence  is  found  in  the 
record  inculpating  them,  to-wit :  Badger  Lumber  Com- 
pany, Clark  &  Bates  Lumber  Company,  Diamond  Lum- 
ber Company,  Dierkes  &  Sons  Lumber  Company, 
George  W.  Surmeyer  Lumber  Company,  Missouri  Tie 
&  Timber  Lumber  Company,  National  Lumber  Com- 
pany, Barr-Dubach  Lumber  Company,  Fred  B.  Dubach 
Lumber  Company,  Crescent  Furniture  and  Lumber 
Company,  Frost-Trigg  Lumber  Company,  and  Sawyer 
&  Austin  Lumber  Company. 

The  respondents  remaining  in  the  record  made 
and  filed  on  different  days,  but  for  the  most  part  on 
November  12,  1908,  separate  returns  and  answers,  ad- 
mitting their  respective  incorporations  and  denying 
generally  that  they  had  created,  entered  into  or  had 
become  members  of,  or  had  participated  in,  any  pool, 
trust,  agreement,  combination,  confederation  or  un- 
derstanding with  any  other  corporation  or  person  for 
the  purpose,  design  or  view  to  regulate,  or  control,  or 
fix  the  price  to  be  paid  for  lumber  by  retail  dealers  in 
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lumber  or  by  consumers  of  lumber  in  Missouri,  or  to 
maintain  such  price  when  so  regulated  or  fixed,  or  to 
regulate,  fix  or  limit  the  amount  or  quantity  of  lumber 
manufactured  or  bought  and  sold,  or  to  control  or  limit 
the  trade  in  lumber,  or  to  limit  the  competition  in  such 
lumber  trade  in  the  State  of  Missouri,  in  such  man- 
ner as  to  fully  negative  the  allegations  in  the  informa- 
tion in  that  respect. 

The  Missouri  Lumber  &  Mining  Company  and  Mis- 
souri Lumber  &  Land  Exchange  Company  answered 
jointly  and  in  addition  to  the  other  answers,  and  set 
up  that  the  statutes  under  which  the  information  was 
filed  were  violative  of  section  1,  article  14,  of  the  Con- 
stitution of  the  United  States,  and  are,  therefore  un- 
constitutional and  void. 

On  December  16,  1908,  this  court,  sustaining  the 
motion  of  the  Attorney-General  in  this  behalf,  ap- 
pointed a  special  commissioner  to  take  testimony  in 
this  case,  as  by  the  below  order  (formal  parts  omitted) 
will  more  clearly  appear: 

''Now  at  this  day,  it  appearing  to  the  court  from 
the  pleadings  in  the  above  entitled  cause,  that  issues 
of  fact  are  joined  therein,  therefore,  on  motion  of  the 
Attorney-General,  that  a  special  commissioner  be  ap- 
pointed by  the  court  to  take  the  testimony  upon  the 
issues  joined  in  said  cause,  it  is  ordered  by  the  court 
that  Judge  Theodore  Brace  of  Paris,  Mispouri,  be  and 
he  is  hereby  appointed  special  commissioner  to  take 
the  testimony  upon  the  issues  joined  in  said  cause, 
with  full  power  and  authority  to  issue  subpoenas,  com- 
pel the  attendance  of  witnesses,  and  the  production 
of  papers,  books  and  other  documents,  to  issue  attach- 
ments therefor,  and  to  hear  and  determine  all  objec- 
tions to  testimony,  and  to  admit  or  exclude  the  same, 
in  the  same  manner  and  to  the  same  extent  as  this 
court  might  do  in  the  trial  of  the  case  before  the  court, 
and  to  report  the  testimony  with  his  findings  of  fact 
thereon,  together  with  his  findings  as  to  the  law  upon 
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eadi  issue  tendered  td  him  by  the  respective  parties, 
and  to  state  his  condnsions  of  law  in  his  final  report, 
exceptions  to  the  findings  of  fact  and  law  so  made  by 
said  special  commissioner,  to  be  filed  by  either  party  so 
desiring  within  ten  days  after  the  filing  of  the  special 
commissioner's  report  and  findings." 

Afterwards  various  respondents  filed  their  sepa- 
rate amended  answers,  again  admitting  their  respec- 
tive corporate  capacities,  denying  specifically  the  other 
allegations  of  the  information ;  the  Missouri  Lumber  & 
Mining  Company  and  the  Missouri  Lumber  &  Land 
Exchange  Company  in  addition  setting  up  the  plea  of 
the  three-year  Statute  of  Limitations  and  likewise  the 
plea  of  the  five-year  Statute  of  Limitations ;  also  that 
the  Missouri  statutes  upon  which  the  information  was 
grounded  were  in  conflict  with  the  provisions  of  sec- 
tion 1,  article  14,  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States,  and,  therefore,  unconstitu- 
tional and  void  in  that  said  act  was  alleged  to  abridge 
the  privileges  and  immunities  of  respondents  ana  lo 
deprive  them  of  their  property  without  due  process  of 
law  and  denied  to  respondents  equal  protection  of  the 
law  and  other  provisions  thereof.    The  remaining  re- 
spondents made  similar  answers,  attacking  the  said 
statutes  of  Missouri  in  question  upon  the  additional 
grounds,  however,  that  they  were  in  violation  of  the 
Constitution  of  the  State  of  Missouri  in  particulars 
fully  set  out  in  said  answers,  among  which  parts  al- 
leged to  be  violated  was  section  28,  article  4,  which 
provides  that  no  bill  shall  contain  more  than  one  sub- 
ject, etc. ;  section  21  of  article  2,  provides  that  private 
property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation ;  section  53  of  article  4,  pro- 
vides that  the  General  Assembly  shall  not  pass  any 
local  or  special  laws  regulating  the  practice  or  juris- 
diction by  changing  the  rules  of  evidence  in  judicial 
proceedings,  and  other  provisions  of  said  Constitu- 
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tions,  and  for  such  reasons  said  statutes  are  unconsti- 
tutional and  void. 

Afterwards,  and  prior  to  the  taking  of  any  testi- 
mony in  the  case,  Judge  Brace  tendered  his  resigna- 
tion as  special  commissioner,  and  the  same  being  for- 
mally accepted,  Robert  M.  Reynolds,  Esq.,  was,  by  this 
court,  on  the  14th  of  November,  1910,  by  an  order  then 
made,  appointed  special  commissioner  to  take  evidence. 
This  order*  was  similar  in  verbiage  in  all  material  re- 
spects to  that  above  set  out  in  this  behalf  and  the  same 
need  not  again  use  up  space  here.  Special  Commis- 
sioner Reynolds  having  duly  qualified,  on  the  22nd  of 
May,  1911,  began  the  taking  of  testimony  in  the  case. 
The  taking  of  this  testimony  (which  embraces  approx- 
imately three  thousand  printed  pages,  and  is  accom- 
panied by  some  two  hundred  pounds  weight  avoirdu- 
pois of  exhibits)  having  been  completed,  Commis- 
sioner Reynolds  has  filed  the  same  (with  the  exhibits) 
with  us,  together  with  his  findings  of  fact  and  conclu- 
sions of  law,  in  all  things  pursuant  to  the  terms  of  the 
order  appointing  him. 

The  respondents,  upon  the  hearing  herein  before 
Special  Commissioner  Reynolds,  hereinafter  for  brev- 
ity styled  simply  ''commissioner,''  and  before  and  at 
the  time  the  first  evidence  was  offered  herein  by  the 
State,  objected  to  the  hearing  and  trial  before  the  com- 
missioner for  the  reasons  assigned  by  them:  ''That 
this  proceeding  was  a  suit,  the  object  and  purpose  of 
which  was  to  confiscate  under  the  statutes  the  whole 
of  the  property  of  each  of  the  defendants  or  respond- 
ents, or  such  portion  of  respondents'  property  as  the 
court  might  deem  proper,  or  to  impose  a  fine  upon  each 
of  the  respondents,  and  because  the  Constitution  of 
the  State  of  Missouri,  and  the  equality  of  rights  guar- 
antees that  the  right  of  trial  by  jury,  as  heretofore 
existing,  shall  not  be  denied,"  and  claimed  that  right 
to  trial  by  jury  of  the  issues  raised,  and  to  that  end 
invoked  article  2  of  the  Constitution  of  the  State  guar- 
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anteeing  the  right  of  a  jury  trial.  They  also  invoked  the 
Fourteenth  Amendment  of  the  Constitution  of  the 
United  States,  which  guarantees  the  right  of  all  citi- 
zens to  be  deprived  of  their  property  only  by  due 
process  of  law,  and  equal  protection  of  the  law  to  all 
citizens-  Respondents  furi;hermore  at  this  first  meet- 
ing for  the  taking  of  proof  and  before  any  material  evi- 
dence was  put  into  the  case  objected  ''to  the  introduc- 
tion of  any  further  evidence  under  the  allegations  of 
the  Staters  pleadings,  for  the  reason  that  the  informa- 
tion, or  writ,  neither  separately  nor  together  states 
sufficient  facts  to  constitute  a  cause  of  action  against 
the  defendants  or  either  of  them.'^ 

At  the  close  of  the  evidence  oflfered  in  behalf  of 
the  State  respondents  made  and  filed  their  separate 
demurrers  thereto  based  upon  the  following  proposi- 
tions :  First,  that  the  evidence  did  not  sustain  the  al- 
legations of  the  information  as  to  the  demurring  re- 
spondents; second,  the  evidence  did  not  sustain  the 
allegation  of  the  information  as  to  any  respondent; 
third,  on  the  pleadings  and  evidence  adduced  relator 
is  not  entitled  to  the  relief  prayed  for;  fourth,  from 
the  pleadings  and  evidence  adduced  relator  had  no 
cause  of  action  against  the  demurring  respondent  or 
any  respondent;  fifth,  that  there  is  a  misjoinder  of 
parties  defendant  and  likewise  a  misjoinder  of  causes 
of  action.  Some  of  said  demurrers  invoked  section  22, 
article  2 ;  section  28,  article  2 ;  section  30,  article  2 ;  sec- 
tion 28,  article  4;  section  53,  article  4,  of  the  Constitu- 
tion of  the  State  of  Missouri,  with  which  provisions 
the  said  statutes  were  alleged  to  be  in  conflict. 

By  agreement  this  motion  and  these  demurrers 
were  passed  by  the  commissioner  to  be  heard  upon  the 
argument  of  this  cause  upon  all  the  issues  raised  in 
this  case  and  for  final  determination  with  all  the  other 
issues  in  the  case. 

The  facts  of  this  case,  as  contradistinguished  from 
a  recital  of  the  pleadings,  steps  taken  and  procedure. 

Digitized  by  VjOOQIC 


230        SUPREME  COURT  OF  MISSOURI, 

state  ex  inf.  y.  Arkansas  Lumber  Ck). 


as  we  gather  them  from  this  voluminous  record  of  the 
evidence,  aided  as  we  have  been  by  the  able,  exhaus- 
tive and  painstaking  labors  of  the  learned  commis- 
sioner, are  about  as  follows : 

The  yellow  pine  lumber  industry  in  the  United 
States  is  extensive,  a  large  amount  of  capital  is  em- 
ployed in  its  prosecution ;  but  so  far  as  the  manufac- 
ture and  wholesale  thereof  is  concerned,- the  capital 
employed  is  under  the  direction  and  control  of  com- 
paratively a  small  number. 

The  dealers  in  the  trade  may  be  classified  as  man- 
ufacturers, wholesalers  and  retailers.  Under  the  lan- 
guage of  the  trade  a  certain  **oflf -color"  variety  of 
those  dealers  are  denominated  *' poachers." 

The  manufacturer,  as  the  name  implies,  cuts  and 
saws  the  lumber  from  the  tree  or  **stumpage."  The 
wholesaler  handles  the  manufactured  product  in  large 
quantities  and  markets  the  same,  generally  to  the  re- 
tailer, but  in  some  instances  direct  to  the  consumer. 
In  the  latter  instance  he  comes  within  the  definition  of 
*' poachers."  The  retailer  sells  directly  to  the  con- 
sumer. In  instances  where  he  maintains  a  yard  in  a 
community  where  he  sells,  carrying  a  certain  stock, 
meeting  the  requirements  of  so-called  ethical  associa- 
tion rules,  hereinafter  more  fully  explained,  he  is 
known  in  the  trade  as  a  '* regular"  and  '* legitimate 
retailer;"  where  he  sells  in  a  community  where  he 
has  and  maintains  no  yard,  but  in  which  some  other 
dealer  does  maintain  one,  in  trade  parlance  he  comes 
within  the  definition  of  a  *' poacher."  Some  manufac- 
turers and  wholesalers  are  also  engaged  as  retailers. 

Various  kinds  of  lumber  are  manufactured  and 
marketed  in  the  various  portions  of  the  United  States, 
such  as  white  pine,  fir,  western  pine,  cypress,  hard- 
wood, redwood  and  yellow  pine.  Dealers  in  this  com- 
modity seem  to  have  organized  themselves  into  various 
bodies  and  associations  for  certain  purposes,  osten- 
sibly by  classes,  but  in  all  of  which  until  1907  the  man- 
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ufacturers  and  wholesalers  were  members  and  repre- 
sented. 

The  yellow-pine  product  sold  and  consumed  in 
Missouri  at  the  time  of  the  institution  of  this  suit 
equaled  about  66  per  cent  of  the  entire  lumber  product 
handled  in  Missouri.  The  authorized  capital-  by  va- 
rious corjwrations  engaged  in  its  manufacture  and 
wholesale  in  Missouri  aggregates  the  sum  of  $16,369,- 
000,  but  the  number  of  such  corporations  is  limited, 
as  w«ll  also  the  controlling  characters  interested  there- 
in. 

About  the  year  1890  certain  manufacturers  and 
wholesalers  in  southern  territory,  and  particularly  in 
the  yellow-pine  territory,  organized  the  Southern  Lum- 
ber Manufacturers'  Association,  now,  and  at  the  time 
of  the  institution  of  this  suit,  known  as  the  Yellow 
Pine  Manufacturers'  Association.  Originally  member- 
ship in  the  association  embraced  the  manufacturers  of 
any  variety  of  lumber,  operating  within  the  territory 
of  the  association,  but  in  1906  membership  was  lim- 
ited to  yellow-pine  manufacturers  and  wholesale  deal- 
ers, and  at  the  same  time  the  name  was  changed  to 
correspond.  Similar  organizations  have  been  and  are 
now  in  existence  representing  other  varieties  of  manu- 
factured lumber.  These  various  manufacturing  and 
wholesale  associations  are  now  represented  in  one  com- 
mon head  or  association  in  the  United  States  known  as 
*  ^  National  Lumber  Manufacturers '  Association, ' ' 
which  was  origanized  about  the  year  1902.  About 
twelve  different  associations,  including  that  here  com- 
plained of,  are  affiliated  in  the  National. 

The  respondents,  except  as  to  some  of  the  same 
as  to  which  this  proceeding  has  been  dismissed,  were 
at  the  institution  of  this  suit  or  recently  before  the 
same  was  begun,  members  of  the  Yellow  Pine  Manu- 
facturers^ Association.  Their  respective  connnection 
therewith,  their  capital  stock,  their  origin  and  domi- 
cile being  as  follows : 
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Alf  Bennett  Lumber  Company;  incorporated  in 
Missouri,  August  2,  1905;  present  capital,  $50,000;  a 
member  of  the  association  from  1906  to  the  date  of 
the  commencement  of  this  suit. 

Arkansas  Lumber  Company;  incorporated  in  Ar- 
kansas; authorized  to  do  business  in  Missouri,  Jan- 
uary 18,  1905;  capitalization  represented  by  business 
in  this  State,  $3000;  member  of  the  association  from 
1902  to  date  of  commencement  of  this  suit. 

Bowman-Hicks  Lumber  Company ;  incorporated  in 
Missouri,  June  27,  1900;  present  capital,  $1,250,000; 
became  a  member  of  the  association  in  1902  and  re- 
mained such  to  the  date  of  this  suit. 

Bradley  Lumber  Company;  incorporated  in  Mis- 
souri, June  14,  1901;  capital,  $350,000;  a  member  of 
the  association  from  1903  to  the  date  of  this  suit. 

Calcasieu  Long  Leaf  Company;  incorporated  in 
Missouri,  April  9,  1906;  capital  $1,200,000;  became  a 
member  of  the  association  in  1908. 

Central  Coal  &  Coke  Company;  incorporated  in 
Missouri,  April  6,  1893;  capital,  $7,000,000;  about  one- 
half  of  which  is  employed  in  the  coal  business ;  a  mem- 
ber of  the  association  from  1900  to  1907;  was  not  a 
member  at  the  date  of  this  suit. 

Chicago  Lumber  &  Coal  Company;  incorporated 
in  Iowa;  authorized  to  do  business  in  Missouri,  May 
27, 1906 ;  capital  represented  by  business  in  this  State, 
$10,000;  member  of  the  association  from  1902  to  the 
date  of  this  suit ;  never  owned  any  mills,  was  never  a 
manufacturer,  but  merely  a  wholesaler. 

Colonial  Lumber  &  Timber  Company;  incorpo- 
rated in  Missouri,  August  29,  1902;  present  capital, 
$250,000;  a  member  of  the  association  from  1903  to 
the  date  of  the  commencement  of  this  suit. 

C.  J.  Carter  Lumber  Company;  incorporated  in 
Missouri,  March  23,  1896;  capital  $25,000;  member  of 
the  association  from  1902  to  the  date  of  this  suit.    It 
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never  owned  any  mills  and  was  never  engaged  in  the 
manufacture  of  lumber,  but  was  only  a  wholesaler. 

Detroit  Timber  &  Lumber  Company ;  incorporated 
in  Michigan ;  authorized  to  do  business  in  Missouri  in 
1900;  capital  represented  by  business  in  Missouri, 
$5000;  a  member  of  the  association  from  1902  to  1905, 
but  not  thereafter. 

The  Dierkes  Lumber  &  Coal  Company;  incorpo- 
rated in  Nebraska;  authorized  to  do  business  in  Mis- 
souri in  1902 ;  capital  represented  by  business  in  this 
State,  $30,000;  a  member  of  the  association  from  1903 
to  the  date  of  this  suit 

Dixie  Lumber  Company;  incorporated  in  Mis- 
souri, July  19,  1901;  present  capital,  $75,000;  a  mem- 
ber of  the  association  from  1905  to  the  date  of  this 
suit. 

Ferguson-McDaris  Lumber  Company;  incorpo- 
rated in  Missouri,  December  8,  1906;  capital,  $75,000; 
was  a  member  of  the  association  during  the  year  1907, 
but  not  afterwards. 

Foster  Lumber  Company;  incorporated  in  Mis- 
souri, December,  1895;  capital  $200,000;  a  member  of 
the  association  from  1902  to  the  date  of  this  suit. 

Freeman-Smith  Lumber  Company;  incorporated 
in  Iowa;  authorized  to  do  business  in  Missouri  in 
1901;  capital  represented  by  business  in  this  State, 
$10,000 ;  a  member  of  the  association  from  1903  to  the 
date  of  this  suit. 

Qeo.  W.  Miles  Timber  &  Lumber  Company;  in- 
corporated in  Missouri,  April,  1907;  capital,  $20,000; 
a  member  of  the  association  from  1907  to  the  date  of 
this  suit. 

Glen  Lumber  Company;  incorporated  in  Kansas; 
authorized  to  do  business  in  Missouri,  January  21, 
1907;  capital  represented  by  business  in  Missouri, 
$10,000 ;  a  member  of  the  association  from  1906  to  the 
date  of  this  suit. 
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Grayson-McLeod  Lumber  Company ;  organized  in 
Missouri,  June  5,  1873;  capital,  $1,000,000;  member  of 
the  association  from  1903  to  the  date  of  the  conunence- 
ment  of  this  suit. 

Hogg-Harris  Lumber  Company;  organized  in 
Missouri,  February  1,  1901;  capital,  $75,000;  member 
of  the  association  from  1905  to  the  date  of  this  suit. 

Ingham  Lumber  Company;  incorporated  in  Mis- 
souri, March  15, 1902;  capital,  $500,000;  member  of  the 
association  at  the  time  of  the  commencement  of  this 
suit. 

Leidiigh-Havens  Lumber  Company;  incorporated 
in  Missouri  in  1896;  capital,  $200,000;  member  of  the 
association  from  1902  to  the  date  of  this  suit. 

Long-Bell  Lumber  Company ;  incorporated  in  Mis- 
souri in  1884;  capital,  $2,000,000;  member  of  the  as- 
sociation from  1892  to  the  date  of  this  suit. 

Louis  Werner  Saw  Mill  Company;  incorporated 
in  Missouri,  May,  1899;  capital,  $150,000;  member  of 
the  association  from  1905  to  the  date  of  this  suit 

Luf kin  Land  and  Lumber  Company ;  incorporated 
in  Missouri,  June  14,  1905;  capital,  $8,000;  member  of 
the  association  from  1906  to  the  date  of  this  suit. 

Missouri  Lumber  &  Land  Exchange  Company ;  in- 
corporated in  Missouri,  December  31,  1897;  capital, 
$6000;  member  of  the  association  from  1902  to  the  date 
of  this  suit.  Its  sole  business  has  been  that  of  a  sell- 
ing agent  for  three  manufacturing  companies. 

Missouri  Lumber  &  Mining  Company;  incorpo- 
rated in  Missouri,  December  9,  1880;  present  capital, 
$500,000;  member  of  the  association  from  1892  to  the 
date  of  this  suit. 

The  Ozan  Lumber  Company ;  incorporated  in  Mis- 
souri, October,  1887 ;  capital,  $200,000 ;  member  of  the 
association  from  the  year  1905  to  the  date  of  this  suit. 

Robt.  Kamm  Lumber  Company;  incorporated  in 
Missouri,  February,  1907;  capital,  $25,000;  member  of 
the  association  from  1907  to  the  date  of  this  suit 
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Van  Cleve  Lumber  Company,  a  corporation  under 
the  laws  of  Missouri ;  became  a  member  of  the  Yellow- 
Pine  Association  prior  to  June  14, 1904,  and  was  pres- 
ent at  the  *' curtailment  meeting"  and  thereafter  re- 
mained a  member  of  the  association  till  subsequent  to 
July  30, 1905. 

W.  R.  Pickering  Lumber  Company;  incorporated 
in  Iowa;  authorized  to  do  business  in  this  State  in 
1899;  capital  for  business  in  this  State,  $2000;  mem- 
ber of  the  association  from  1902  to  1907,  and  not  after- 
wards to  the  time  of  this  suit. 

It  would  appear  that  the  total  amount  of  yellow- 
pine  lumber  cut  per  annum  about  the  year  1907  or  1908 
was  9,000,000,000  feet,  and  that  the  amount  cut  by  mills 
represented  in  the  association  was  3,628,255,978  feet. 

On  the  date  of  the  filing  of  this  suit  the  member- 
ship of  the  Yellow  Pine  Association  was  about  300. 
Captain  John  B.  White  (connected  with  some  of  the 
respondents  herein)  seems  to  have  been  the  first  pres- 
ident, and  George  K.  Smith  its  secretary.  (George  K. 
Smith  was  also  secretary  of  the  National.)  The  office 
of  secretary  has  been  held  continuously  by  the  said 
George  K.  Smith  since  the  organization  of  the  asso- 
ciation, with  the  exception  of  a  period  of  two  years, 
and  he  has  maintained  his  office,  as  well  as  that  of  the 
association,  at  all  times  in  the  city  of  St.  Louis,  Mis- 
souri. A  more  concise  statement  of  this  organization 
and  its  operations  will  be  hereinafter  more  fully  set 
out. 

The  Yellow  Pine  Association,  as  did  its  predeces- 
sor, the  Southern  Lumber  Manufacturers'  Association, 
which  it  succeeded  in  1906,  held  regular  annual  and 
semi-annual  meetings.  It  was  a  voluntary  association 
and  had  a  written  constitution  and  by-laws.  It  had  a 
board  of  directors;  its  officers  were  president,  first 
vice-president,  treasurer  and  secretary,  assistant  sec- 
retary and  a  number  of  additional  vice-presidents. 
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The  duties  of  these  various  officers  and  of  the 
board  of  directors  were  in  a  general  way  provided  in 
the  constitution.  The  board  of  directors  were  given 
authority  to  originate  and  execute  such  plans  and 
measures  as  they  deem  proper  to  carry  out  the  objects 
of  the  organization,  and  authorized  to  command  the 
secretary  as  their  administrative  agent  in  the  execu- 
tion of  such  plans ;  the  board  of  directors  and  the  sec- 
retary were  clothed  with  all  the  authority  of  the  asso- 
ciation, except  to  amend  the  constitution.  No  definite 
object  of  the  association  seems  to  have  been  stated 
in  words  in  the  constitution  or  by-laws  prior  to  the 
year  1906,  except  that  members  of  the  association 
should  not  be  privileged  to  sell  to  consumers  or  non- 
resident dealers  in  towns  where  there  is  a  member  of 
a  retail  association  doing  business,  and  the  object  oth- 
erwise can  only  be  ascertained  from  the  policies  inau- 
gurated, or  sought  to  be  inaugurated,  and  the  works 
and  acts  flowing  therefrom. 

The  constitution  provided  a  manner  for  the  amend- 
ment by  the  members  of  the  association  and  gave  au- 
thority to  the  board  of  directors  to  make  all  by-laws 
deemed  advisable  and  expedient  to  carry  out  the  work 
of  the  association.  A  copy  of  the  constitution  and  by- 
laws of  the  association  for  the  year  1902  and  as  they 
remained  down  until  the  year  1906  was  produced  and 
identified  by  the  secretary  of  the  association,  and  in- 
troduced in  evidence.  In  1906  certain  amendments 
were  made.  The  name,  was  changed  and  eligibility  was 
limited  to  manufacturers  and  wholesalers  of  yellow 
pine.  A  new  section  was  added  to  the  constitution, 
designated  as  article  3,  which  is  as  follows : 

'*The  object  of  this  association  shall  be  to  secure 
a  full  understanding  of  the  conditions  surrounding  the 
lumber  market  in  the  territory  covered  by  this  asso- 
ciation; the  shipment  of  uniform  grades  for  the  in- 
spection of  lumber;  to  promote  uniform  customs  and 
usages  among  manufacturers  of  lumber,  to  procure 
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and  furnish  to  these  members  such  information  as  may 
tend  to  protect  them  against  unbusinesslike  methods 
of  those  with  whom  they  deal,  and  such  other  informa- 
tion as  may  be  found  for  the  benefit  of  the  members 
of  the  association ;  and  to  propose  and  carry  out  such 
other  measures  as  may  be  deemed  for  the  welfare  and 
in  the  interest  of  the  manufacturer  of  lumber  who  shall 
be  members  of  this  association. '^ 

The  following  amendment  was  added  to  the  by- 
laws by  the  board  of  directors  in  the  same  year : 

**A  committee  of  thirty  shall  be  appointed  by  the 
president,  to  be  known  as  the  Market  Committee,  whose 
sole  duty  it  shall  be  to  ascertain  from  time  to  time  and 
m  such  manner  as  they  deem  advisable,  the  prevailing 
quotations  and  market  prices  of  various  classes  of 
yellow-pine  lumber^  and  the  existing  conditions  as  to 
supply  and  demand  for  the  same,  and  to  cause  th«* 
facts  thus  ascertained  to  be  disseminated  from  time  to 
time  among  the  members  of  the  association;  it  shall 
be  the  duty  of  the  secretary  to  aid  said  committee  in 
the  discharge  of  its  said  duty." 

As  thus  amended,  the  constitution  and  by-  lawe 
continued  until  the  institution  of  this  suit.  The  sec- 
retary, George  K.  Smith,  was  custodian  of  all  the  files, 
records,  docimients,  and  copies  thereof,  of  the  Yellow 
Pine  Association  and  its  predecessor,  the  Southern 
Lumber  Manufacturers^  Association,  but  was  unable 
to  produce  any  of  the  same  for  .use  in  this  hearing 
prior  to  the  year  1906,  except  the  constitution  of  1902. 
He  had  destroyed  all  other  records  as  well  as  his  let- 
ters, ''as  junk.'^  An  oflScial  copy  of  the  constitution 
and  by-laws,  as  amended  in  1906,  is  found  in  the 
printed  record.  Article  1  thereof  provides  the  name 
of  the  association ;  article  2,  the  eligibility  required  for 
membership  and  the  dues  and  membership  fees  re- 
quired; article  3  provides  the  objects  of  the  associa- 
tion—being the  amendment  hereinbefore  stated,  which 
appeared  for  the  first  time  in  1906,  as  we  have  seen; 
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articles  4  and  5  provide  the  official  duties.  Article  6 
provides: 

**Tlie  board  of  directors  shall  have  power  to  hold 
meetings  at  such  times  and  places  as  they  may  think 
proper;  to  appoint  committees  from  the  membership 
of  the  board  of  directors  or  the  association,  and  shall 
appoint  from  their  number  three  members  who  shall 
constitute  a  board  of  arbitration ;  employ  a  secretary, 
print  and  circulate  documents;  raise  funds  and  appro- 
priate the  same — and  to  advise  and  to  carry  into  effect 
such  measures  as  they  deem  proper  and  expedient  to 
promote  the  objects  of  the  association,  and  the  secre- 
tary shall  at  all  times  be  subject  to  their  discretion/' 

Article  7  provides  when  and  how  the  officers  and 
directors  are  to  be  chosen  and  the  respective  lengths 
of  terms  of  office  of  each.  Article  8  provides  for  an- 
nual and  semi-annual  meetings  of  the  association  in 
January  and  July  of  each  year,  upon  specific  dates 
to  be  named  by  the  board  of  directors  upon  written 
notice  of  such  date  to  each  member  of  the  association ; 
also  for  special  meetings  to  be  called  by  the  president 
or  a  majority  of  the  board  of  directors  upon  written 
notice  to  the  members.  Article  9  provides  certain 
duties  for  various  officers;  among  other  things,  that: 

**It  shall  be  the  duty  of  the  secretary  to  give  no- 
tice of  and  attend  all  meetings  of  the  association  and 
the  board  of  directors;  to  keep  a  record  of  all  their 
doings ;  to  keep  a  list  of  all  the  members  of  the  asso- 
ciation; to  collect  all  assessments  and  pay  them  over 
to  the  treasurer ;  to  prepare  under  the  direction  of  the 
board  of  directors  an  annual  report  of  their  transac- 
tions and  the  condition  of  the  association;  to  prepare 
and  cause  to  be  published  every  three  months  a  list 
of  all  members  of  the  association,  and  shall  mail  the 
same  to  all  manufacturers  of  yellow-pine  lumber;  and 
shall  perform  any  and  all  duties  which  shall  be  re- 
quired of  him  by  the  board  of  directors,  and  generally 
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to  devote  his  best  eflPorts  to  forward  the  interests  of 
the  association.'' 

Article  10  provides  that  the  board  of  directors 
shall  have  authority  to  make  by-laws  for  the  conduct 
of  the  business  of  the  board  and  of  its  meetings,  and 
for  the  business  and  meetings  of  the  association,  and 
for  the  protection  of  all  interests  confided  to  its  care. 
Article  11  provides  for  the  amendment  of  the  consti- 
tution by  a  majority  of  the  members  at  any  annual 
or  semi-annual  meeting  upon  notice  of  such  propose^ 
amendment  given  by  the  secretary  to  each  member 
thirty  days  in  advance  of  the  meeting.  Article  12  pro- 
vides that  the  board  of  directors  shall  have  the  au- 
thority to  employ  a  chief  inspector  with  one  or  more 
assistants,  the  chief  inspector  to  be  under  the  control 
of  the  board  of  directors  and  under  the  immediate  con- 
trol of  the  secretary. 

The  by-laws  provided  generally  for  the  order  of 
business  of  the  association,  including  committee  re- 
ports wid  that  the  board  of  directors  should  make  such 
additional  by-laws  from  time  to  time  and  rules  for  the 
transaction  of  the  business  of  the  association  as  its 
development  might  require;  for  the  investigation  of 
claims  of  members,  and  also  for  the  appointment  of 
the  committee  of  thirty,  to  be  known  as  a  **  Market 
Committee.'' 

It  appears,  also,  that  the  constitution  and  by-laws, 
as  early  as  1892  and  as  late  as  1900,  contained  the 
following  article : 

'*The  members  of  this  association  shall  not. be 
privileged  to  sell  to  consumers  or  non-resident  dealers 
in  towns  where  there  is  a  member  of  a  retail  associa- 
tion doing  business." 

The  association  maintains  offices  in  St.  Louis,  Mis- 
sonri,  the  secretary  in  charge.  The  chief  inspector  has 
his  office  with  the  secretary,  and  his  assistants  report 
to  him  there.  The  association  is  maintained  from 
year  to  year  by  dues  collected  from  its  members  based 
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upon  the  amount  of  lumber  sold  and  manufactured, 
there  being  a  minimum  fee  of  $10,  At  the  time  of  the 
institution  of  this  suit  some  $75,000  was  required  an- 
nually for  the  expenses  of  the  association  and  raised 
in  the  manner  indicated. 

The  work  of  the  association  was  such  as  had  a 
direct  bearing  upon  the  lumber  interests  and  trade 
from  the  beginning.  It  adopted  a  system  of  dassifi- 
cation,  uniform  grades  and  sizes  into  which  yellow-pine 
lumber  was  to  be  made,  and  by  which  it  was  to  be 
known  and  bought  and  sold,  and  to  which  manufactur- 
ers were  required  to  conform,  and  to  which  they  did 
conform  throughout  the  yellow-pine  district  These 
classifications  and  grades  were  printed  and  widely  cir- 
culated throughout  the  trade. 

In  the  clause  last  above  are  the  commendable 
things  which  it  did.  It  inaugurated  the  system  of  in- 
spection about  the  year  of  1898,  which  has  been  con- 
tinuously followed  since  such  time,  through  iaspectors 
appointed  by  the  authority  of  the  association  and  in 
its  employ,  by  which  the  grading,  size  and  weight  rules 
of  the  association  were  enforced  among  manufactur- 
ers of  yellow  pine,  and  through  which,  also,  the  asso- 
ciation and  its  officers  and  members  were  kept  in- 
formed as  to  the  actual  amount  of  yellow  pine  in  stock 
by  the  various  manufacturers  thereof,  and  the  weights 
and  grades  thereof.  These  inspectors  made  written  re- 
ports of  their  findings  in  triplicate ;  one  copy  was  sent 
to  the  manufacturer,  the  chief  inspector  and  the  sec- 
retary of  the  association.  Part  of  the  work  of  these 
inspectors  was  good  and  bore  good  results  in  the  trade ; 
part  of  it  was  evil. 

The  chief  inspector  had  an  office  with  the  secre- 
tary of  the  association  in  the  city  of  St.  Louis.  Infor- 
mation as  to  the  amount  of  lumber  manufactured  and 
of  the  output  is  furnished  to  the  secretary  of  the  asso- 
ciation by  the  various  mill  managers  of  the  respective 
mills ;  the  amount  of  stock  on  hand  by  manufacturers 
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and  wholesalers  was  furnished  by  them  to  the  secre- 
tary upon  inquiry  every  thirty  days.  The  association 
had  about  eighteen  inspectors  at  the  time  of  this  suit, 
seven  of  whom  are  also  employed  in  settling  disputes 
between  wholesalers  and  retailers  growing  out  of 
transactions  of  lumber  sales  and  purchases,  and  in  such 
cases  the  decisions  of  the  inspectors  prevail  in  99  cases 
out  of  100.  The  mills  were  inspected  about  every  thirty 
days.  The  secretary  of  the  association  thus  acquired 
information  constantly  of  the  amount  of  lumber  being 
manufactured  and  by  whom,  the  amount  being  sold 
and  by  whom,  and  the  amount  of  stock  remaining  in  the 
hands  of  each  respective  manufacturer,  together  with 
the  grades  and  sizes  thereof. 

The  secretary  also  seemed  to  gather  such  infor- 
mation of  the  same  nature  and  character  as  possible 
from  yellow-pine  mills  and  manufacturers  not  mem- 
bers of  the  association.  The  association  also  inspected 
lumber  through  its  inspectors  for  miUs  not  members 
of  the  association. 

In  its  annual  and  semi-annual  meetings,  the  secre- 
tary made  a  report  to  the  association  imparting  such 
information  as  he  desired,  touching,  on  the  part  of  the 
board  of  directors,  of  himself,  or  those  under  him,  of 
the  condition  of  the  affairs  of  the  association,  or  of 
the  trade,  of  the  amount  of  lumber  being  cut  and  sold, 
and  of  such  other  matters  as  he  deemed  advisable,  and 
made  such  recommendations  as  he  desired.  The  presi- 
dent of  the  association  usually  delivered  an  address 
touching  matters  of  interest  to  the  association,  review- 
ing the  work  accomplished  and  recommending  work  to 
be  inaugurated  or  undertaken. 

The  association  had  committees  on  ''Grades,'' 
"Weights,"  ''Values,''  "Good  of  the  Association," 
"Resolutions,"  "Membership  and  Revenue,"  "Audit- 
ing of  Accounts,"  "Terms  of  Sale,"  "Price  list,"  to 
which  were  referred  appropriate  matters  for  their  con- 
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sideration  and  for  report  back  to  the  association.  These 
matters  were  usually  provocative  of  discussion  by  the 
various  members. 

Among  those  most  prominent  in  conducting  the 
affairs  and  proceedings  of  the  association  were  found 
the  largest  producers  of  yellow-pine  lumber  in  the 
country;  persons  interested  in  various  corporations 
controlling  mills  of  large  production  and  output,  and 
in  various  wholesale  and  selling  agencies  of  large  busi- 
ness, and  some  of  whom  were  also  among  the  largest 
retail  dealers  of  the  country  with  extensive  lines  of 
retail  yards.  J.  B.  White,  who  claims  to  have  origi- 
nated the  idea  of  the  formation  of  the  association,  was 
its  first  president,  punctual  in  attendance  upon  its 
meetings,  a  member  of  its  board  of  directors  almost 
continuously  since  its  organization,  prominent  in  dis- 
cussion of  matters  before  the  association,  active  in 
committee  service,  being  a  member  of  the  association's 
''Committee  on  Values''  until  1906,  and  appointed  by 
the  association  at  that  time  as  a  member  of  the  ''Mar- 
ket Committee,"  otherwise  known  as  "Committee  of 
Thirty,"  and.  likewise,  upon  the  abolition- of  the  Com- 
mittee on  Values  under  the  direction  of  the  board  of 
directors,  became  one  of  the  correspondents  of  the  sec- 
retary of  the  association,  George  K.  Smith,  advising 
with  said  Smith  from  time  to  time  as  to  prices  to  be 
quoted  to  the  trade  for  yellow-pine  lumber.  Mr.  White 
has  extensive  interests  in.  Missouri  and  Louisiana,  and 
perhaps  elsewhere.  He  was  general  manager  of  the 
Missouri  Lumber  &  Mining  Company  with  an  author- 
ized stock  for  Missouri  of  $500,000,  and  with  an  annual 
output  of  54,000,000  or  55,000,000  feet  of  lumber.  He 
was  also  manager  of  the  Missouri  Lumber  &  Land  Ex- 
change Company,  a  selling  corporation  or  agency,  sell- 
ing for  the  Missouri  Lumber  &  Mining  Company,  the 
Louisiana  Long  Leaf  Company,  the  Louisiana  Central 
Company,  the  Ozan  Land  &  Lumber  Company,  with 
an  aggregate  output  of  about  165,000,000  feet  per  an- 
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nnm.  He  also  owned  as  late  as  1904  the  controlling 
interest  in  nine  lumber  yards  and  had  a  partner  in- 
terested in  many  more.  He  was  also  a  member  of  the 
Joint  Trades  Relations  Committee,  which  brought 
about  the  trades-relation  agreement  between  the  South- 
ern Manufacturers'  Association  and  the  allied  retail 
lumber  association  of  the  country  in  which  the  retail- 
ers were  members,  and  under  which  the  Yellow  Pine 
Association  manufacturers  agreed  to  sell  only  to  re- 
tail members  of  the  association,  and  in  which  the  retail 
members  agreed  to  buy  only  of  the  Yellow  Pine  Man- 
ufacturers'  Association  members. 

R.  A.  Long  had  been  a  member  of  the  association 
for  fifteen  years ;  was  its  president  in  the  years  1904 
and  1905.  Was  from  time  to  time  a  member  of  its 
board  of  directors  and  was  influential  in  establishing 
the  policies  of  the  association,  being  in  the  habit  of 
attending  the  meetings  of  the  association,  delivering 
addresses  as  its  president,  and  likewise  as  a  lay  mem- 
ber. He  was,  with  Mr.  White,  a  frequent  member  of 
the  Committee  on  Values  of  the  association  until  1906, 
and  became  and  continued  one  of  the  correspondents 
of  the  secretary,  George  K.  Smith,  concerning  prices 
of  yellow-pine  lumber.  Mr.  Long  was  connected  with 
the  Long-Bell  Lumber  Company  of  Kansas  City  since 
1884,  and  was  for  a  number  of  years  its  general  man- 
ager. The  Long-Bell  Lumber  Company  has  an  author- 
ized capital  of  $2,000,000  and  manufactured  about  275,- 
000,000  feet  of  lumber  annually  in  1906, 1907  and  1908, 
and  for  a  number  of  years  prior  thereto  had  annually 
manufactured  about  200,000,000  feet.  The  Long-Bell 
Lumber  Company  likewise  operated  about  62  retail 
yards  at  points  in  Kansas.  Mr.  Long  was  also  interested 
in  the  Calcasieu  Long  Leaf  Lumber  Company  and  in 
the  Lufkin  Land  &  Lumber  Company,  both  of  said  com- 
panies being  engaged  in  the  yellow-pine  industry  along 
with  the  Long-Bell  Company.  The  extent  of  the  busi- 
ness of  neither  the  Calcasieu  Company  nor  the  Lufkin 
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Company  appears  in  the  record ;  the  authorized  capital 
of  the  one,  however,  is  $1,200,000,  and  for  the  other  for 
Missouri  is  $8000. 

S.  H.  FuUerton,  likewise  the  president  of  the  asso- 
ciation for  one  or  more  years,  a  member  of  its  board 
of  directors  at  times,  prominent  in  discussions  upon 
the  floor  of  the  association,  a  member  of  the  Committee 
on  Values  and  of  the  Market  Committee  of  Thirty  of 
1906,  and  correspondent  of  George  K.  Smith  as  to 
prices  of  yellow-pine  lumber,  influential  in  the  affairs 
and  policies  of  the  association,  was  lar^gely  interested 
in  the  lumber  trade.  He  was  president  of  the  Chicago 
Lumber  &  Coal  Company,  a  wholesaler  of  yellow  pine, 
with  annual  sales  of  about  200,000,000  feet,  and  with 
an  authorized  capital  stock  of  $350,000.  The  Chicago 
Lumber  &  Coal  Company  also  operated  a  large  num- 
ber of  retail  yards,  about  sixty-two,  in  the  State  of 
Illinois,  but  had  its  chief  business  office  in  the  city  of 
St.  Louis.  Mr.  FuUerton  was  also  president  of  the 
Bradley  Lumber  Company,  a  manufacturing  concern 
which  manufactured  about  200,000,000  feet  of  lumber 
per  annum,  and  which  companies  he  ordinarily  repre- 
sented in  the  meetings  of  the  association.  He  also  sold 
for  smaller  companies  and  mills  to  whom  he  made 
loans.  He  also  owned  stock  in  the  Colonial  Lumber  & 
Timber  Company. 

Nelson  McLeod,  at  one  time  president  of  the  asso- 
ciation, member  of  the  board  of  directors  at  times, 
member  of  the  Committee  on  Values  for  the  associa- 
tion, member  of  the  Market  Committee  of  Thirty,  and 
correspondent  of  George  K.  Smith  as  to  yellow-pine 
values,  was  president  of  the  Grayson-McLeod  Lumber 
Company,  with  an  authorized  capital  of  $1,000,000. 

Charles  S.  Keith,  member  of  the  Committee  on 
Values,  Market  Committee  of  Thirty,  and  one  of 
George  K.  Smith's  correspondents,  was  general  man- 
ager of  the  Central  Coal  &  Coke  Company,  with  an 
authorized  capital  of  $7,000,000,  manufacturing  about 
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85,000,000  feet  of  lumber  per  year;  the  capital  of  his 
company  being  employed,  however,  in  both  the  coal 
and  lumber  business. 

An  examination  of  the  record  will  show  that  the 
affairs  of  the  association  were  dominated  by  men  of 
the  character  mentioned,  few  in  number,  but  having 
large  interests  and  controlling  large  business  and 
trade.  It  readily  appears,  if  the  figures  in  the  record 
are  correct,  that  the  few  names  mentioned  produce  and 
handle  a  large  part  of  the  output  of  the  mills  of  the 
association. 

PRICE  LIST. 

From  its  organization  the  association  issued  a 
price  list  to  its  members  and  to  the  trade.  This  was 
designated  as  the  flat-rate  sheet  price  list,  or  in  booklet 
form  as  the  Yellow  Pine  Price  Current,  as  published 
and  circulated  down  to  the  year  1906,  and  subsequent  to 
that  time  as  a  market  report.  This  price  list  was  made 
up  by  taking  the  association's  established  classifica- 
tions, grades  and  sizes,  and  quoting  prices  for  the  re- 
spective items  thereon,  for  sale  and  delivery  by  manu- 
facturers and  wholesalers  at  points  from  places  of 
shipment  within  certain  territory  to  be  reached  upon 
certain  freight  rates;  the  freight  rate  being  included 
in  the  price  quoted.  No  quotations  were  made  for  de- 
livery at  points  where  the  freight  rate  was  in  excess 
of  forty-five  cents  from  place  of  shipment,  and  the 
minimum  freight  rate  employed  was  ten  cents.  The 
work  of  preparing  this  list,  including  the  naming  of 
the  prices  to  be  quoted,  was  committed  to  a  committee 
of  the  association  at  first  called  the  Price  List  Com- 
mittee, and  afterwards  called  the  Committee  on  Val- 
ues down  until  the  year  of  1906. 

It  seems  that  in  the  latter  part  of  the  year  1905 
or  the  early  part  of  the  year  1906,  certain  investiga- 
tions of  the  operations  of  the  association  or  certain  of 
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its  members,  alleged  to  be  in  violation  of  the  laws  of 
the  State  of  Mississippi  leveled  against  combinations 
and  conspiracies  in  restraint  of  trade,  were  inaugu- 
rated by  that  State,  and  the  board  of  directors  of  the 
association  early  in  1906,  in  view  thereof,  adopted  the 
following  resolution  upon  the  part  of  the  association 
and  entered  the  same  upon  the  record  of  their  pro- 
ceedings : 

**  Resolved,  That  neither  the  Committee  on  Values 
nor  any  other  committee  or  oflScer  of  this  association 
shall  make  to  the  association  or  any  member  thereof 
any  report  other  than  of  existing  conditions  applicable 
to  the  trade  and  of  existing  prices ;  nor  shall  this  asso- 
ciation, nor  any  officer  or  committee  thereof,  make 
either  to  the  association  as  a  whole  or  to  any  member 
thereof,  any  recommendation  affecting  prices  to  be 
charged  for  lumber  or  the  amount  of  the  product  or 
output  thereof.'' 

The  minutes  of  the  board  also  made  reference  to 
the  Mississippi  investigation  and  a  proposal  for  an 
early  meeting  in  St.  Louis,  at  which  attorneys  from 
various  States  were  to  be  present  and  furnish  opin- 
ions as  to  the  proper  handling  of  all  questions  coming 
before  the  association  which  could  in  any  way  conflict 
with  the  State  or  Federal  statutes  governing  trusts  or 
combinations.    The  date  of  the  meeting  was  reserved. 

At  the  annual  meeting  of  the  association  in  Jan- 
uary, 1906,  following  the  adoption  of  the  above-quoted 
resolution  by  the  board  of  directors,  no  report  was 
made  by  the  Price  List  Committee  or  the  Committee  on 
Values.  The  proposed  meeting  of  the  board  of  direc- 
tors was  had  on  the  27th  and  2&th  days  of  February, 
1906,  at  which  various  counsel  were  present,  and  a  new 
arrangement  was  made  for  the  formulation  of  the  price 
list.  Section  5,  providing  for  the  appointment  of  a 
committee  of  thirty  by  the  president,  to  be  known  as 
a  **  Market  Report  Committee,  *'  was  added  to  the  by- 
laws, and  the  committee  was  appointed  and  the  work 
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of  preparing  and  getting  up  the  price  list  was  assigned 
to  it.  The  list  of  members  of  this  committee  is  f onnd 
in  the  record  and  embraces  many  whose  names  have 
frequently  been  connected  with  the  Price  List  Com- 
mittee and  the  Committee  on  Values,  and  all  of  whom 
had  large  interests  in  the  lumber  trade.  This  commit- 
tee, however,  failed  to  take  up  the  work  assigned  it. 
This  failure  seems  to  have  been  under  the  advice  of 
counsel.  It  met,  however,  in  October,  1906,  in  connec- 
tion with  the  board  of  directors,  but  issued  no  report, 
and  thereupon  the  board  of  directors  authorized  and 
directed  George  K.  Smith,  secretary,  to  take  the  matter 
in  hand  and  to  make  and  prepare  the  prist  list  or  **  mar- 
ket report,''  as  they  at  that  time  termed  it.  Thereaf- 
ter the  same  was  gotten  up  by  the  said  George  K. 
Smith,  secretary,  and  the  prices  quoted  were  named 
by  him  with  the  aid  of  a  list  of  correspondents,  herein- 
after referred  to,  and  was  to  the  time  of  the  institu- 
tion of  this  suit  published  and  promulgated  by  him  to 
the  members  in  the  trade  under  the  name  of  the  **  Mar- 
ket Report." 

The  Old  Price  List  Committee  and  the  Committee 
on  Values  as  well  were  usually  appointed  at  annual 
or  semi-annual  meetings  of  the  association  upon  mo- 
tion, the  number  thereof  being  provided  in  the  motion. 
The  members  usually  served  until  the  next  meeting  of 
the  association,  or  for  a  year,  and  were  either  reap- 
pointed or  others  were  appointed  in  their  stead.  The 
list  of  those  reported  in  the  record  from  time  to  time 
as  members  of  this  committee  embraces  members  of 
large  interests,  as  J.  B.  White,  R.  A.  Long,  Nelson  Mc- 
Leod,  S.  H.  FuUerton,  Charles  Keith,  Isaac  Enoch,  and 
men  of  like  standing  and  interest  in  the  lumber  trade. 
The  members  of  this  committee  in  the  aggregate  usu- 
ally represented  interests  largely  predominant  in  the 
business  represented  in  the  association. 

These  committees  from  the  very  beginning  made 
reports  to  the  open  meetings  of  the  association  down 
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until  the  year  1906,  and  since  which  time  no  reports 
have  been  made  direct  to  the  association;  but  Geoi^e 
K.  Smith,  under  the  authority  of  the  board  of  direc- 
tors and  his  list  of  correspondents,  has  had  complete 
control  and  has  issued  the  report  direct  without  sub- 
mitting it  to  the  members  in  the  association  meetings. 
The  reports  of  these  committees  were  frequently  dis- 
cussed by  various  members  in  open  meeting  and  were 
either  adopted  as  submitted  or  as  amended,  and  were 
then  recorded  by  the  secretary  and  promulgated  by 
him.  A  copy  of  the  report  of  this  committee  is  found 
in  the  record,  and  except  as  to  prices  quoted  and  named 
and  new  grades  and  sizes  added  is  substantially  the 
same  as  all  other  reports  of  the  committee. 

When  George  K.  Smith,  under  the  direction  of 
the  board  of  directors,  took  charge  of  the  report  in 
1906,  he  appointed  a  list  of  correspondents  for  the  as- 
sociation, 63  in  number,  known  as  **  Correspondents  of 
the  Yellow  Pine  Manufacturers'  Association.''  This 
list  was  appointed  under  the  authority  of  the  board  of 
directors.  The  members  were  manufacturers  of  yel- 
low pine,  and  practically  all  were  members  of  the  as- 
sociation. Each  member  was  given  a  number  and  cor- 
respondence was  carried  on  by  that  number.  In  the 
number  are  found  many  who  were  at  various  times  as- 
sociated on  the  price  list,  values  and  market  report 
committees  of  the  association. 

One  of  the  purposes  of  this  list  of  correspondents 
was  to  furnish  information  when  requested  by  George 
K.  Smith  as  to  prices  at  which  they  were  selling  lum- 
ber. This  information  served  a  double  purpose,  for 
it  also  disclosed  to  George  K.  Smith,  secretary,  whether 
or  not  they  were  observing  the  association  price  list. 
Secretary  Smith  in  undertaking  the  correspondence, 
enclosed  a  sheet  which  was  a  copy  of  the  price  list  in 
force,  with  a  blank  column  at  the  right  of  the  colunm  of 
prices  quoted,  with  a  request  to  the  correspondent  to 
indicate  any  items  quoted  thereon  which  he  was  selling 
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or  offering  at  a  different  price  from  that  named  in  the 
list.  The  correspondent,  in  answering  the  inquiry,  if 
he  was  selling  or  offering  at  the  price  list,  would  make 
no  change  upon  the  slip,  but  would  simply  check  the 
blank  spaces  opposite  in  the  blank  column.  If  there 
were  items  which  he  sold  lower  than  the  list,  he  would 
insert  the  price  at  which  he  had  sold  or  was  offering 
in  the  space  in  the  blank  column  opposite  the  item; 
if  higher  than  the  price  list,  the  same  method  was  em- 
ployed. 

That  Secretary  Smith  in  making  up  the  market 
report  was  not  at  all  times  governed  by  the  replies  re- 
ceived is  illustrated  by  the  said  report  for  February 
25,  1908.  From  the  compilation  above  shown  it  ap- 
pears that  of  those  replying  to  the  secretary's  inquiry 
as  to  ''Heart  Face  Flooring,  Grade  'B'  and  Better,'' 
twenty-five  answered  that  they  were  making  the  same 
price  as  the  January  list,  six  that  they  were  quoting 
lower,  and  one  that  he  was  quoting  higher;  the  price 
was  advanced  by  the  secretary  in  the  new  report  fifty 
cents  over  the  report  for  January.  He  added  this  fifty 
cents,  according  to  his  statement,  from  knowledge  he 
had  of  the  qpnditions  of  the  market  and  from  stocks 
on  hand  by  different  dealers  in  this  particular  line. 
On  **Edge  Grain  Flooring"  ninety-two  correspondents 
repUed  that  they  were  quoting  the  same  price  as  the 
January  list;  five  that  they  were  quoting  higher,  and 
thirteen  that  they  were  quoting  lower.  The  secretary 
advanced  the  price  above  the  list  fifty  cents.  In  all 
instances,  the  replies  showed  that  a  greater  number 
were  selling  at  less  price  than  the  prices  quoted  in  the 
January  list,  than  were  selling  for  a  greater  price ;  but 
in  each  instance  where  the  price  was  changed  at  all  it 
was  advanced  for  the  February  list.  It  was  never  the 
policy  of  the  secretary  to  quote  a  lower  price  if  an  equal 
number  quoted  the  list  and  any  above. 

An  investigation  of  the  oflBcial  proceedings  and 
meetings  of  the  association  shows  that  the  matter  of 
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selling  prices  of  lumber  was  one  of  the  chief  matters 
to  which  the  association  gave  its  attention.  In  fact,  all 
the  work  of  the  association  seemed  to  tend  in  this  di- 
rection, and  to  keep  the  central  body  of  the  associa- 
tion in  touch  with  and  in  control  of  all  the  matters 
touching  the  trade  by  which  prices  were  affected.  In 
the  various  discussions  of  the  report  of  the  Market  Re- 
port Committee  by  members  upon  the  floor  of  the  asso- 
ciation it  seemed  that  the  general  desire  expressed  was 
to  maintain  a  uniformity  of  prices  among  the  dealers 
generally  and  have  higher  prices  upon  the  market.  In 
1901  the  committee  reported  through  N.  W.  McLeod 
that  it  was  impracticable  at  that  time  to  recommend  a 
uniform  list,  as  stocks  were  very  much  broken  and 
trade  was  good,  and  many  members  found  it  necessary 
to  make  prices  on  some  items  considerably  higher  than 
would  be  satisfactory  to  others,  and,  therefore,  a  list 
as  a  basis  of  minimum  market  values  was  recom- 
mended. It  was  moved  that  this  report  be  adopted, 
and  that  all  members  be  urged  to  have  the  list  sent  out 
to  the  trade.  In  1892  the  report  of  the  Price  list  Com- 
mittee was  made,  and  the  secretary  said  in  offering  the 
same : 

**I  will  say  for  the  benefit  of  those  who  may  not 
have  seen  the  list  adopted  by  the  Arkansas  State  As- 
sociation tliat  our  Price  List  Committee  has  paid  the 
gentlemen  the  compliment  of  considering  their  judg- 
ment as  perfect,  as  they  have  made  no  changes  what- 
ever in  the  list  adopted  by  the  Arkansas  Association 
at  Little  Eock  on  the  13th  day  of  July,  considering 
that  that  was  a  fair  expression  of  the  market  and  no 
changes  have  been  made.  This  is  a  slight  advance 
over  our  association  price  list  that  was  adopted  April 
13th  and  readopted  at  Memphis,  Tennessee,  May  11th. 
The  advance  is  on  finishing  boards  and  some  length  of 
dimension.  Now  I  will  read  the  entire  Ust,  so  that  all 
may  know  what  it  is.'* 
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In  1903  the  committee  made  a  report  through  the 
chairman,  R.  A.  Long,  which,  among  others,  contained 
the  following  observations : 

"In  view  of  the  extraordinary  conditions  we  be- 
lieve that  the  trade  should  stand  an  advance  of  fifty 
cents  per  M  on  all  items  on  the  right  hand  side  of  the 
list  and  some  items  on  the  left  hand  side.  If  err  we 
must,  we  desire  to  be  on  the  side  of  conservatism,  and 
so  we  reconunend  the  reaflSrmation  of  the  list  adopted 
May  2nd,  and  of  requestin<g  our  members  to  adhere  to 
these  prices.  By  so  doing  for  a  i)eriod  of  twenty  days 
they  will  be  able  to  secure  all  the  business  wanted  at 
said  prices.  We  also  believe  that  by  adhering  to  this 
condition  that  by  August  15th  a  good  liberal  advance 
can  be  made." 

In  January,  1904,  in  an  address  entitled  **  Market- 
ing of  Yellow  Pine,"  delivered  before  the  association 
at  New  Orleans,  Captain  J.  B.  White,  among  others, 
made  the  following  observations : 

** Until  lately  the  jobber  and  the  lumber  merchants 
were  the  only  ones  to  be  consulted  in  the  marketing 
and  selling  of  the  lumber  product.  This  individual,  as 
already  mentioned,  had  become  largely  a  manufactur- 
er, and  the  time  has  now  come  when  we  should  fix  a 
fair  and  reasonable  price  for  our  yellow-pine  lumber 
in  all  markets,  governed  only  by  its  just  merits  in  com- 
petition with  other  woods  used  for  like  purposes.  There 
is  no  competition  at  anywhere  near  present  prices  ex- 
cept among  ourselves.  The  lumber  should  go  to  the 
retailer  at  certain  just  and  fixed  prices." 

In  1905,  at  the  July  meeting,  when  the  committee 
report  on  values  was  before  the  house,  the  following, 
among  other  remarks,  were  made : 

*'Mr.  White:  The  Conamittee  on  Values  met  and 
reported  an  advance  in  prices,  on  account  of  the  pres- 
sure brought  to  bear  by  a  large  number  here  who  are 
not  on  that  comnjittee.  When  it  came  to  a  question  of 
voting  on  the  price  list  it  looked  to  me  as  though  the 
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committee  voted  very  enthusiastically,  but  not  so  very 
many  *  ayes'  from  the  back  of  the  hall.  It  has  been 
customary  to  inquire  how  many  propose  to  issue  the 
list;  we  want  to  see  how  it  strikes  every  one,  and  would 
suggest  that  the  chair  call  for  a  rising  vote  of  those  who 
are  willing  to  issue  the  list,  and  separately  of  those  who 
use  the  list  as  a  basis  for  their  prices. '* 

Twenty-two  responded  that  they  would  issue  the 
list  and  nine  that  they  would  not  issue  it,  but  would 
use  it  as  a  basis. 

**S.  H.  FuUerton:  I  think  the  issuing  of  this  list 
should  be  universal.  I  think  the  time  is  ripe  to  get 
the  prices.  We  have  said  what  the  stuff  is  worth.  Ev- 
ery one  should  issue  the  list ;  it  causes  a  great  deal  of 
confusion  when  all  do  not  do  it.  I  would  like  to  see 
everybody  issue  the  list.  It  is  due  to  the  trade.  If 
the  prices  are  not  legitimate  and  equitable,  let  them 
stand  up  and  say  so  now.  There  is  no  use  in  entering 
into  this  thing  in  a  half-hearted  way.  Let  us  go  out 
of  this  room  feeling  that  we  are  all  going  to  do  the 
same  thing.  If*  anyone  feels  that  the  prices  are  too 
high,  let  him  say  so  now.  It  is  not  too  late  to  rectify 
them.  Let  them  stand  up  and  be  a  man.  We  want 
uniformity  of  prices.'' 

**  J.  A.  Freeman:  I  am  glad  to  hear  that  we  have 
such  an  urgent  appeal  to  stand  by  the  prices.  I  did 
not  myself  vote  that  our  company  would  issue  the  list, 
although  we  would  base  our  prices  on  it." 

**S.  H.  FuUerton:  The  list  should  be  uniform  in 
adoption.  There  is  coming  a  time  when  the  orders 
will  be  coming  in  very  rapidly,  and  we  need  a  uniform 
schedule.    The  effect  will  be  good  upon  the  trade." 

**  J.  A.  Freeman:  I  believe  Mr.  FuUerton  is  right. 
The  uniform  issue  of  a  Ust  would  certainly  be  benefi- 
cial to  the  trade,  and  would  not  interfere  with  anyone 
who  is  going  to  ask  fifty  cents  above  the  Ust." 

*'C.  S.  Keith:  What  date  does  the  Ust  become  ef- 
fective!" 
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''The  Chair:  The  committee's  report  provides 
for  the  19th.'' 

At  the  January  meeting,  1906,  the  Conmiittee  on 
Values  reported : 

''That  while  present  conditions  would  warrant  an 
advance  in  prices,  it  is  thought  best  to  reaffirm  the 
January  10th  list,  with  a  view  to  early  action  toward 
an  advance  later  on.    J.  B.  White,  chairman." 

The  same  was  adopted  on  motion  of  J.  A.  Free- 
man. 

In  an  address  to  the  convention  in  January,  1904, 
Mr.  J.  B.  White  again  said : 

"There  is  nothing  now  in  competition  with  yellow 
pine — ^we  are  simply  in  competition  with  ourselves. 
Let  us  get  together,  and  any  reasonable  price  will  be 
sustained." 

N.  W.  McLeod,  upon  the  same  occasion,  said : 

"There  is  this  to  say,  however:  I  am  satisfied 
the  trade  of  1904  will  be  of  good  volume,  and  it  rests 
with  the  producers  themselves— and  particularly  with 
those  of  this  association — as  to  how  many  bulwarks 
they  shall  throw  about  the  trade  to  protect  it  from  the 
folly  of  undue  competition  between  the  manufacturers 
themselves,  for  yellow  pine  has  no  competitor  to  fear 
in  other  wood." 

Upon  another  occasion  J.  B.  White  sent  a  telegram 
to  the  association,  as  follows : 

"Greetings  to  all.  Hold  to  the  list  We  are  ad- 
vancing as  follows :    All  items  above  January  4th  list. ' ' 

In  his  evidence  in  this  case  S.  H.  FuUerton  says : 

"Well,  I  believe  in  higher  prices.  I  do  not  think 
that  lumber  is  selling  at  anything  like  its  value.  I 
am  very  well  satisfied  of  that." 

J.  A.  Freeman  says :  "I  think  that  about  the  only 
reasonable  course  in  th^  matter  of  finish,  for  instance, 
in  order  to  protect  ourselves,  would  be  to  advance 
prices  fifty  cents  every  time  we  meet  together ;  my  mo- 
tive in  suggesting  this  is  that  there  are  certain  people 
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who  will  always  cut  prices  fifty  cents,  no  matter  what 
it  is,  so  if  we  advance  it  each  time,  we  may  in  time 
get  the  price  up  to  its  proper  level." 

In  1904  Mr.  Freeman  stated  that  he  thought  the 
adoption  of  the  report  of  the  conamittee  would  serve 
the  best  possible  purpose.    The  report  was  adopted. 

In  January,  1905,  the  Conunittee  on  Values  was 
made  permanent  and  charged  not  only  with  the  duty 
of  carefully  studying  all  market  conditions  and  con- 
ditions of  stock,  but  was  also  given  authority  to  take 
such  action  to  secure  a  curtailment  of  the  manufactured 
product  as  seemed  necessary  when  deemed  needful  by 
the  committee.    Adopted. 

The  price  list,  or  so-called  market  report,  was  pub- 
lished and  issued  in  various  forms  to  the  trade  by 
the  association  and  by  the  individual  members.  It  was 
first  issued  as  a  flat-rate  sheet,  and  published  for  the 
association  by  E.  J.  Schuster  Printing  Company,  under 
the  direction  and  supervision  of  George  K.  Smith,  sec- 
retary. This  was  known  as  the  association  oflScial  price 
list.  The  addressograph  department  maintained  by 
the  association  collected  the  names  and  addresses  of 
all  dealers  in  the  trade  territory  to  which  from  ten  to 
forty-five  cent  freight  rates  were  applicable,  and  had 
them  arranged  accordingly,  and  these  extracts  were 
addressed  to  each  of  these  dealers  through  this  agency. 
The  association  also  issued  a  long-leaf  F.  O.  B.  list 
and  a  short-leaf  F.  0.  B.  list  (distinctions  growing  out 
of  different  weights  of  different  lumber)  containing 
quotations  for  delivery  at  the  mills,  which  were  the 
same  as  the  oflScial  flat-rate  sheet  less  the  freight  From  . 
600  to  1500  each  of  these  were  mailed  out  each  time  a 
new  list  was  issued  by  the  association,  and  bearing  the 
same  date  as  the  oflScial  list,  and  extracts  therefrom. 

Not  only  did  the  association  order  and  print  for 
its  own  use  and  circulation  a  great  number  of  these 
lists  in  the  various  forms  referred  to,  but  the  individ- 
ual members  of  the  association  ordered  and  purchased 
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from  the  Lumberman  Printing  Company,  upon  their 
own  account,  or  made  special  orders  for  the  same 
through  the  association  of  many  additional  copies. 
These  special  orders  of  the  individual  members  were 
under  special  covers  which  bore  the  name  of  the  mem- 
ber for  whom  printed  and  the  orders  run  ordinarily 
for  from  25  to  200  copies,  though  in  some  instances  ex- 
ceeding that  number.  A  number  of  these  special  covers 
were  identified  and  introduced  in  evidence. 

After  George  K.  Smith  undertook  the  preparation 
of  the  so-called  market  report  in  the  place  of  the  for- 
mer Committee  on  Values  and  the  Market  Committee, 
he  made  his  orders  for  a  new  price  list  or  market  re- 
port in  writing,  referring  to  the  date  of  the  last  effec- 
tive list  at  the  time,  and  indicating  such  changes  as 
he  desired  therein,  giving  the  date  which  it  should  bear, 
to  be  issued  upon  and  become  effective;  giving  also 
the  number  to  be  printed  and  the  number  to  be  re- 
served for  special  covers.  These  orders  were  written 
upon  stationery  of  the  association^  were  signed  by 
Smith  as  secretary.  The  printer,  in  complying  with 
the  order,  used  the  old  forms  which  were  continuously 
kept  in  type,  and  would  make  only  such  changes  there- 
on as  were  indicated  in  the  order. 

The  Lumberman's  Printing  Company  ceased  the 
printing  of  the  Price  Current  under  that  name  for  the 
association  in  December,  1905,  and  about  the  time  of 
the  alleged  sale  of  the  stock  therein  by  Smith  (which 
it  will  also  be  noted  was  about  the  time  of  the  move- 
ment against  the  association  by  the  State  of  Missis- 
sippi), Smith  announced  that  the  association  was  go- 
ing out  of  the  price  list  business,  and  that  it  was  up 
to  the  Printimg  Company  to  print  the  Price  Current  in 
booklet  form  upon  its  own  responsibility,  under  its 
own  name  from  that  time  forward.  Although  George 
K.  Smith  announced  that  the  association  had  gone  out 
of  the  price  list  business  in  December,  1905,  yet  it 
appears  from  the  record  that  he  steadily  continued  the 
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publication  of  the  official  flat-rate  sheets.  On  the  27th 
day  of  March,  1906,  he  issued  the  same  on  the  twenty- 
three-cent  basis.  On  the  18th  of  July,  1906,  he  again 
got  out  a  twenty-three-cent  flat-rate  sheet  and  called 
it  a  market  report.  The  Lumbermen's  Printing  Com- 
pany, in  the  meantime,  issued  three  price  currents  tm- 
der  its  own  name,  one  of  date  March  2,  1906,  and  one 
of  date  March  28,  1906,  and  one  of  date  July  18,  1906. 
These  three  were  printed  from  association  forms  (it 
appearing  that  the  forms  were  at  all  times  the  prop- 
erty of  the  association),  and  were  compiled  from  asso- 
ciation-form price  lists  and  lists  being  made  up  by 
George  K.  Smith.  The  issue  of  March  2nd  was  upon 
the  price  list  of  the  association  handed  the  printer  by 
Mr.  Smith  and  other  members  of  the  association.  The 
issue  of  March  28th  was  based  upon  list  issued  by 
Smith  on  March  27th  and  contained  the  same  prices. 
The  issue  of  July  18th  was  based  on  figures  given  by 
Smith— a  market  report  being  also  issued  by  him  upon 
that  date.  Subsequent  to  July  18,  1906,  the  Printing 
Company  did  not  undertake  or  claim  to  issue  a  price 
current  in  its  own  name,  but  thereafter,  and  continu- 
ously to  the  time  of  the  filing  of  this  suit,  printed  the 
same  under  the  name  of  the  association,  and  took  its 
orders,  as  hereinafter  stated,  from  George  K.  Smith, 
secretary,  issuing  also  the  F.  O.  B.  lists  and  the  ex- 
tracts from  the  market  report  for  the  addressograph. 

Shortly  afterwards,  and  doubtless  in  view  of  the 
fact  of  Schuster's  publication,  the  association  Mar- 
ket Committee  of  Thirty  met  in  conference  with  the 
board  of  directors  of  the  association,  and  the  board 
authorized  George  K.  Smith  to  take  charge  of  the  mar- 
ket report  and  price  list  matters,  with  the  result  that 
on  the  10th  day  of  November  a  new  list  was  published 
through  the  Lumberman's  Printing  Company  as  for- 
merly, and  from  such  time  forward  price  lists  and 
market  report  publications  were  kept  securely  within 
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the  control  of  the  association— Mr.  Schuster  getting 
along  the  best  he  could. 

PBICES. 

From  1896  to  1906  the  increase  in  yellow-pine  lum- 
ber prices  had  been  approximately  100  per  cent  on 
various  items;  on  some,  more  than  100  per  cent;  on 
some,  a  little  less ;  and  this  in  spite  of  the  fact  of  vastly 
improved  methods  of  manufacture  during  that  period 
from  former  periods  which  tend  in  the  aggregate  to 
cheapen  the  cost  of  production,  and  demands  for  new 
uses  which  tended  to  lessen  the  waste  of  the  native 
.  product.  Certain  portions  of  that  period  of  time  were 
characterized  by  great  business  activity  in  all  lines, 
but  not  all.  The  prices  of  lumber  may  have  received 
an  impetus  to  some  extent  from  the  general  activity 
of  the  country,  in  periods  of  active  business,  but  in 
periods  of  general  activity,  lumber  prices,  with  a  few 
variations  downward  now  and  then,  continued  upon  the 
whole  to  advance  and  grow  higher.  The  prices  named 
by  the  Prist  List  Committee  and  named  in  the  printed 
market  reports,  were  usually  boosting  prices;  all  the 
witnesses  for  the  respondents  agree  upon  that  propo- 
sition, while  the  respondents  themselves  say  that  such 
prices  were  taken  as  a  basis,  and  that  they  either  sold 
at  the  same  or  at  so  much  less,  that  is,  in  making  a 
sale,  their  proposition  would  be  that  they  would  sell  so 
much  stuff  at  the  market  report  of  a  certain  date,  or 
at  80  much  off  that  report.  The  witnesses  for  the 
State  testified  that  with  the  issuance  of  a  market  re- 
port the  dealers  had  to  pay  the  prices  mentioned  there- 
in; if  the  new  market  report  quoted  advanced  prices, 
the  advanced  prices  had  to  be  paid  upon  the  market 
in  order  to  get  the  material,  and  where  material  ad- 
vances were  made  by  the  wholesalers,  the  retailers  also 
had  to  advance  the  price  on  stocks  on  hand. 
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CURTAILMENT. 

In  the  early  part  of  1904  a  movement  took  form  in 
the  association  looking  to  the  curtailment  of  the  pro- 
duction of  yellow-pine  lumber  among  members  of  the 
association.  The  reasons  assigned  for  such  action 
were  based  upon  unsatisfactory  con/iitions  as  to  prices 
prevailing  at  that  time  among  dealers.  Prices  at  that 
time  seemed  to  be  upon  the  decline,  and  this  was  at- 
tributed to  the  fact  of  the  large  production  of  lum- 
ber. It  was  sought  by  concerted  curtailment  through 
the  association  to  arrest  this  decline  and  make  condi- 
tions more  favorable  for  stable  and  advancing  values. 
It  seems  as  early  as  January  of  that  year  the  secre- 
tary, George  K.  Smith,  had  become  alarmed  about  the 
production  and  its  consequent  effect  upon  prices  and 
called  the  association's  attention  thereto  at  the  Jan- 
uary meeting  of  that  year.  As  early  as  March  of  that 
year  an  attempt  seems  to  have  been  made  to  regulate 
the  amount  of  production  by  united  action,  but  the  re- 
quired number  to  make  the  undertaking  feasible  failed 
to  enlist. 

At  the  semi-annual  meeting  of  June,  1904,  which 
was  held  at  St.  Louis,  Missouri,  the  secretary,  George 
K.  Smith,  made  his  oflScial  report  to  the  association  in 
which  he  called  attention  to  the  excess  in  amounts  of 
lumber  being  manufactured  in  excess  of  sales,  and  the 
excess  in  amount  of  stocks  on  hand  June  1st  over  the 
amount  of  the  same  on  hand  June  1,  1904,  and  other 
matters. 

PRESIDENT  LONG'S  ADDRESS,  JANUARY,  1904, 
MEETING. 

Mr.  Long,  in  depicting  the  situation  at  that  time, 
among  other  things,  said  : 

**To  obtain  full  advantage  of  these  favorable  con- 
ditions, it  will  be  necessary  to  obviate  ruinous  compe- 
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tition.  Some  of  our  members  lose  sight  of  the  fact 
that  reducing  sales  below  the  market,  manipulating  of 
grades,  special  terms  and  special  arrangements,  all 
actuated  by  selfish  motives,  while  possibly  of  tempo- 
rary advantage  to  the  oflfender,  always  react,  and  are 
the  direct  cause  of  our  product  for  the  year  being  sold 
below  the  values  justified  by  the  law  of  supply  and 
demand." 

Captain  J.  B.  White,  at  this  January  meeting,  de- 
livered an  address  before  the  association,  entitled 
** Marketing  of  Yellow  Pine,''  in  which,  among  other 
things,  he  said : 

"A  certain  large  eastern  jobber  of  yellow  pine, 
whom  we  all  here  well  know,  and  who  has  lately  be- 
come a  manufacturer,  said  to  me  the  other  day  that 
he  could  name  fifteen  men  in  the  south,  who,  if  they 
could  agree,  could  fix  and  maintain  a  uniform  price  for 
yellow  pine  in  all  the  markets  of  the  United  States.  I 
asked  him  who  they  were.  He  wrote  down  the  names, 
and  I  believe  he  is-  right.  There  is  no  wood  that  will 
take  the  place  of  yellow  pine  at  anywhere  near  its 
present  value.  Let  us  think  the  subject  over.  It  is 
worthy  of  our  prompt  consideration.  There  are  a 
great  many  here  to-day  at  this  meeting,  but  when  you 
come  to  look  us  all  up  and  see  who  the  men  are  who 
have  the  large  control  of  all  these  different  interests, 
we  may  be  surprised  to  discover  how  large  a  part  of 
the  manufacturing  interests  here  represented  are 
really  controlled  by  less  than  fifteen  men,  and  if  this 
is  true,  as  I  believe  it,  how  close  we  may  be  to  the 
final  curing  of  the  ills  with  which  we  have  been  af- 
flicted." 

The  result  was  that  at  its  semi-annual  meeting  in 
June,  1904,  the  association  in  executive  meeting, 
adopted  a  resolution  favoring  the  curtailment  of  thirty- 
three  and  one-third  per  cent  in  the  amount  of  lumber 
being  manufactured  by  the  various  mills  for  a  period 
of  ninety  days  beginning  with  July  1, 1904.    The  meet- 
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ing  was  well  attended,  a  list  of  those  in  attendance  be- 
ing found  in  the  record. 

GTeorge  K.  Smith,  secretary,  sent  out  to  the  various 
members  and  others  copies  of  the  curtaihnent  resolu- 
tion with  the  request  that  he  be  advised  of  their  in- 
tentions as  to  observing  it  A  great  number  of  the 
members  acted  in  accordance  with  the  resolution  and 
curtailed  the  amount  of  the  product  manufactured. 
Secretary  Smith 's  oflScial  report  to  the  January  meet- 
ing, 1905,  and  President  Long's  address  both  show 
this  indubitably.  The  secretary  called  for  and  re- 
ceived reports  from  the  mills  as  to  facts  showing 
whether  they  were  complying  or  not,  and  received  re- 
ports about  every  thirty  days,  showing  the  amount  of 
lumber  being  cut  and  the  stocks  on  hand,  etc  At  the 
end  of  the  first  ninety  days,  the  second  period  of  ninety 
days  was  recommended  with  like  results. 

The  involuntary  curtailment  during  the  period  of 
six  months  from  July  1,  1904,  to  January  1,  1905,  that 
is,  curtailment  by  reason  of  accidents  or  .other  mat- 
ters, which  rendered  it  impossible  to  operate  mills  for 
certain  days  or  times,  amounted  to  186,429,828  feet, 
while  the  voluntary  curtailment  for  the  same  period 
of  time  amounted  to  457,400,502  feet,  making  a  total 
curtailment  during  the  period  of  643,830,330  feet. 

Secretary  Smith,  in  his  official  report  to  the  Jan- 
uary, 1905,  association,  calls  attention  to  the  fact  that 
seventy  per  cent  of  the  output  had  been  curtailed 
thirty-three  and  one-third  per  cent,  and  submitted  the 
result  of  his  clearing  house  and  other  reports  from 
members  and  manufacturers  showing  the  amount  of 
curtailment  by  months  beginning  with  July  and  end- 
ing with  December,  1904,  and  also  the  amount  of  cur- 
tailmoiit  during  that  period  by  States  and  the  number 
of  mills  in  each  State  curtailing. 

There  was  less  stock  out  during  the  year  of  1904 
than  had  been  cut  during  the  year  1903,  more  shipped 
during  the  year  1904  than  in  1B03,  and  less  stock  on 
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hand  January  1,  1905,  than  was  on  hand  January  1, 
1904.  Li  less  than  ten  days  from  the  first  of  July, 
after  curtailment  began,  the  downward  tendency  of 
prices  had  been  stopped  and  within  thirty  days  a  sub- 
stantial advance  had  been  made.  On  October  15th 
another  notable  advance  was  made  in  prices.  The 
advance  between  July  1st  and  October  1st  was  about 
$1.19  per  M,  ^hile  between  October  1st  and  January 
1,  1905,  it  was  about  $1.04  per  M,  or  between  July  1, 
1904,  and  January  1,  1906,  it  was  about  $2.23  per  M. 
On  January  10,  1905,  the  association  Committee  on 
Values  again  advanced  the  prices. 

The  profits  of  the  Long-Bell  Company  for  the  six 
months'  period  by  reason  of  the  curtailment  was 
$260,381.  It  was  estimated  for  all  lumber  manfactur- 
ers  in  the  district  for  the  same  period  there  was  an 
increase  in  profits  of  $6,298,500.  To  members  of  the 
association  during  the  same  period  about  $2,210,000. 
President  Long,  in  his  annual  address  to  the  associa- 
tion for  the  year  1905,  reviewed  the  experiences  of  1903 
and  the  conditions  of  the  first  six  months  of  1904,  and 
then  took  up  the  question  of  the  curtailment  matter 
and  its  results,  and. said  in  part  as  follows: 

**And  so  at  our  semi-annual  meeting  in  June  a 
resolution  was  passed  looking  to  the  reduction  of  our 
output  about  thirty-three  and  one-third  per  cent.  Some 
claim  that  the  operation  of  this  association  costs  too 
much  money.  Doubtless  it  is  true  that  many  stay  out 
of  it  because  of  the  cost  it  will  be  to  them.  I  stated 
a  few  moments  ago  that  this  organization  was  organ- 
ized in  the  year  1892  or  fifteen  years  ago.  The  total 
cost  to  operate  the  same  during  its  entire  existence 
has  been  in  round  numbers  $225,000;  these  figures  are 
obtained  from  Secretary  Smith's  records.  The  mem- 
bers of  our  association,  when  running  regular  time, 
manufacture  about  250,000,000  feet  a  month.  On  two- 
thirds  time  would  mean  166,000,000  feet.  According 
to  these  figures  we  shipped  during  the  three  months 
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from  July  to  September,  inclusive,  500,000,000,  on 
which  we  received  an  advance  of  $1.17  per  thousand, 
equal  to  $595,000.  A  like  amount,  viz.,  1,500,000  feet, 
October  to  December,  inclusive,  on  which  we  received 
an  advance  over  July  1st,  prices  of  $2.23  per  thousand, 
making  $1,710,000. 

'*I  believe  it  practically  safe  to  calculate  that  had 
not  this  curtail  movement  been  effected,  prices  would 
have  receded  at  least  fifty  cents  per  thousand  below 
those  prevailing  July  1st.  Multiplying  one  billion  feet 
by  this  amount,  we  have  $500,000.  Added  to  the 
$1,710,000,  we  have  $2,210,000  saved  to  the  members 
of  our  association  in  six  months,  or  about  ten  times  as 
much  as  the  entire  expense  of  this  organization  since 
its.  inception. 

**  Again  complete  statistics  show  that  the  mills 
within  the  range  of  the  territory  covered  by  this  as- 
sociation manufacture  about  8,500,000,000  feet  of  lum- 
ber annually.  Reducing  this  one-third  will  give  us 
5,700,000,000  feet  annually.  One-fourth  every  three 
months  would  give  1,425,000,000  feet.  Multiplied  by 
the  advance  between  July  1st  to  October  1st,  we  have 
about  $1,695,750;  a  like  amount  shipped  between  Oc- 
tober 1st  and  January  1st  at  $2.23,  equal  to  $3,177,750 ; 
estimating  that  prices  would  have  declined  at  least 
fifty  cents  per  thousand  below  those  prevailing  July 
1st,  would  mean  on  12,850,000,000  feet  $1,425,000,  or  a 
total  saving  to  the  entire  manufacturing  fraternity  in 
the  district  in  question  $6,298,500. 

**Very  unexpectedly,  but  true,  we  found  that  one 
of  our  mills  manufactured  its  lumber  during  this  cur- 
tail movement  at  seventeen  cents  per  thousand  cheaper 
than  the  first  six  months  of  the  year  under  like  condi- 
tions as  to  expenditures,  etc.  Another,  $1.64.  This 
mill,  however,  was  a  new  mill,  and  doubtless  part  of 
this  saving  is  accounted  for  by  the  same  being  in 
smoother  running  shai>e  the  last  six  months  than  dur- 
ing the  first  six  months.    Another  produced  its  lum- 
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ber  at  twenty  cents  less  under  the  curtail  plan.  An- 
other, and  the  last,  cost  thirty-three  cents  more  dur- 
ing the  last  six  months  than  the  first  six. 

*'I  wish  you  would  individually  make  a  reckoning 
of  what  this  curtail  movement  means  to  you,  for  by 
this  means  the  illustration  I  think  will  be  more  forci- 
ble. Some  two  years  ago,  in  figuring  up  and  finding 
that  the  cost  to  my  company  and  its  allied  interests  to 
operate  this  association  was  about  $2500  per  year  (and 
I  must  admit  that  I  thought  it  looked  large)  yet  in 
making  my  calculation  as  to  the  saving  that  this  cur- 
tail movement  has  effected  to  my  company,  and  find- 
ing that  we  obtained  about  $145,081  more  for  our  ship- 
ments between  July  1st  and  January  1st  than  we  would 
have  obtained  at  prices  prevailing  July  1st,  and  that 
onr  stock  on  hand  at  our  mills  and  in  our  retail  yards 
was  worth  about  $115,000  more  than  it  would  have  been 
worth  January  1st  in  the  absence  of  this  movement, 
making  a  total  saving  for  this  company  of  $260,380,  the 
$2500,  of  course,  sinks  into  an  insignificant  pebble: 

**To  me,  our  ability  to  bring  so  large  a  number  of 
minds  together  to  such  an  extent  as  to  work  to  the 
same  end,  is  of  more  satisfaction  than  the  money  thus 
far  obtained  by  this  action,  for  it  overthrows  the  idea 
often  expressed  that  there  are  too  many  different  in- 
terests involved  to  affect  prices  when  the  manufactur- 
ing capacity,  or  supply,  is  in  excess  of  the  demands  of 
the  trade. 

'*I  believe  that  the  working  of  this  curtail  move- 
ment will  give  us  more  confidence  in  ourselves,  more 
confidence  in  each  other,  and  should  we,  as  we  will, 
reach  a  condition  sometime  in  the  future  where  our 
supply  will  exceed  the  demand,  this  experience  will 
prove  of  immense  value,  and  just  in  this  connection 
preparatory  to  such  a  condition,  I  would  recommend 
that  a  committee  consisting  of  two  from  each  district 
covered  by  this  association  be  appointed,  and  made  a 
permanent  committee  on  curtailment,  in  whose  hands 
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shall  be  lodged  power  to  restrict  the  output  wlien  in 
their  opinion  conditions  demand/' 

This  address  was  referred  to  a  committee  for  such 
recommendation  as  it  might  see  fit  to  make  concern- 
ing it.  In  due  time  this  committee  reported  back  to 
the  association  as  follows : 

*'We  recommend  to  all  our  members  a  most  care- 
ful study  of  all  the  suggestions  so  ably  presented.  Rec- 
ognizing the  great  victory  gained  by  our  late  efforts  at 
curtailment,  we  offer  the  following: 

**  'Resolved,  that  there  shall  be  a  permanent  com- 
mittee on  values  appointed.  In  addition  to  former 
work  of  said  committee,  it  shall  be  their  duty  to  api- 
point  from  their  own  number,  a  select  committee  of  five, 
who  shall  be  charged  with  carefully  studying  all  mar- 
ket conditions  and  conditions  of  stock,  and  who  shaU 
in  event  of  apparent  necessity,  take  such  action  to  se- 
cure further  curtailment  as  they  may  deem  needful.'' 

This  report  was  adopted. 

Not  only  did  prices  advance  during  the  curtail- 
ment period,  but  they  continued  to  advance  for  some- 
time afterwards.  A  new  price  list  was  issued  the  10th 
of  January,  1905,  and  the  Association  Committee  on 
Values  a  few  days  afterwards  reported  that  they  wonld 
make  no  changes  in  the  same,  but  reaffirm  the  same 
with  a  view  of  early  action  towards  an  advance  later 
on.  They  did  issue  a  new  list  in  March,  1905,  and  again 
in  May,  July,  August,  November  and  December,  each 
list  showing  an  additional  advance  over  the  last  pre- 
vious one.  Four  new  ones  were  issued  in  1906,  nine 
in  1907,  and  three  in  1908,  to  the  time  of  the  institt^ 
tion  of  this  suit.  Prices  advanced  from  August,  1904, 
to  May,  1908,  on  some  items  as  high  as  $12  per  thou- 
sand. 

In  the  early  part  of  1905  continued  curtailment 
took  place  in  the  production  of  lumber,  being  involun- 
tary, however,  on  account  of  weather  conditions.  The 
amount,  however,  was  such  as  to  render  any  voluntary 
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curtailmeiit  mmecessary  in  order  to  give  the  associa 
lion  the  proper  grip  on  prices.  The  amount  of  cur- 
taihnent  for  the  first  six  months  was  over  thirty-three 
per  cent  again.  Prices  continued  to  hold  and  advance 
until  in  the  latter  part  of  1907,  when  it  appears  that 
there  was  a  great  curtailment  among  the  mills.  In 
the  month  of  November  for  that  year  a  curtailment  of 
203,000,000  feet  was  reported  by  328  mills;  while  in 
the  month  of  December,  from  420  mills  reporting,  in 
territory  covered  by  the  association  membership,  there 
was  found  a  curtailment  of  309,000,000  feet.  In  Oc- 
tober, a  circular  letter  had  been  issued  to  the  manu- 
facturers calling  attention  to  the  condition  of  stocks, 
suggesting  that  it  was  time  to  *^stop,  look  and  listen. '* 
By  the  middle  of  November  following,  a  mass  meeting 
of  yellow-pine  manufacturers  was  held  at  Memphis 
and  reports  as  to  the  running  times  of  various  saw- 
mills were  called  for  and  also  as  to  the  amount  of 
lumber  being  produced  and  the  curtailment  above  re- 
ferred to  followed.  In  his  January,  1908,  report  Sec- 
retary Smith  said : 

'*In  closing  my  report  one  year  ago  this  sentence 
was  used:  'Unless  something  unforeseen  happens  to 
prevent,  we  should  move  forward  during  1907  with 
increasing  members  and  increased  benefits  to  every 
member.*  As  you  all  know,  something  happened  late 
in  October  which  put  the  brakes  on  suddenly,  and  the 
effect  will  be  noted  in  our  figures  on  production,  as 
well  as  in  the  curtail  of  the  association  and  the  income 
account  Many  will  remember  a  circular  issued  on 
October  3rd,  calling  attention  to  condition  of  stocks 
at  that  time  which  would  cause  manufacturers  to  'stop, 
look  and  listen.'  Since  that  time,  owing  to  financial 
stringency,  there  has  been  a  marked  reduction  in  pro- 
duction. 

"At  a  mass  meeting  held  in  Memphis  on  Novem- 
ber 14th,  a  suggestion  was  made  that  the  running  time 
of  sawmills  be  secured  with  a  statement  as  to  any  de- 
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crease  or  increase  of  production.  From  actual  re- 
ports sent  in,  the  reduction  in  production  during  No- 
vember among  328  mills  was  203,000,000  feet;  among 
420  mills  in  December,  309,000,000  feet,  and  among  266 
miUs  in  January  will  be  273,000,000  feet.  Using  these 
figures  as  a  basis,  it  is  reasonable  to  count  on  a  reduc- 
tion in  our  output  between  November  1, 1907,  and  Jan- 
uary 1,  1908,  of  one  billion  feet,  or  forty-four  per  cent 
in  the  States  covered  by  our  membership.  The  effect 
on  stocks  will  be  shown  later.  Calls  for  running  time 
of  sawmills  will  be  made  monthly  until  conditions 
change." 

The  downward  tendency  in  prices  starting  in  about 
that  time  was  arrested  at  once  and  on  some  items 
immediate  advances  were  made. 

Some  of  the  respondents  filed  on  June  10,  1912,  a 
motion  to  require  relator  to  elect  upon  which  of  three 
charges,  to-wit,  membership  in  and  alleged  acts  as 
members  of  the  Southwestern  Lumbermen's  Retail 
Association;  membership  in  dnd  alleged  acts  as 
members  of  the  Yellow  Pine  Association,  and  acts  in 
connection  with  the  Joint  Trade  Relations  Agreement, 
the  relator  would  proceed. 

The  commissioner  found  guilty  all  of  the  respond- 
ents whose  names,  domicile  and  connections  with  the 
Yellow  Pine  Association  we  have  set  out  above  herein. 
Generally  his  findings  are  these : 

''In  view  of  the  record  there  could  be  no  ques- 
tion but  what  it  was  for  the  purpose  and  intention  by 
the  use  of  the  price  list  and  by  the  curtailment  pro- 
cesses and  other  methods  and  processes  employed, 
singly  and  separately  by  each,  and  also  the  one  in  con- 
nection with  the  other,  to  fix,  regulate,  maintain  and 
advance  prices  of  yellow-pine  lumber  upon  the  market 
in  Missouri.  Not  only  did  the  association  and  its  mem- 
bers pursue  policies  peculiar  to  the  association  for  the 
purpose  of  affecting  and  controlling  the  prices  of  lum- 
ber, but  it  co-operated  with  the  Southwestern  Lumber- 
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man's  Association  and  with  other  associations  of  a  sim- 
ilar character,  methods  and  work,  which  "had  as  a  re- 
sult the  limiting  of  competition  in  the  trade  and  the 
control  of  the  trade  with  all  that  that  might  mean.  It 
entered  into  an  agi*eement  with  the  Lumber  Secreta- 
ries Bureau  of  Information  in  which  was  federated  the 
great  retail  lumber  companies  covering  the  territory 
of  its  operations,  manufacturers  and  wholesalers, 
which  was  in  its  essence  unlawful  and  tended  to  re- 
strict trade  and  limit  it  to  certain  channels  and  give 
the  control  thereof  into  certain  hands  and  thereby  make 
it  the  easier  to  regulate  the  quantity  or  amoxmt  of  lum- 
ber manufactured  and  sold  and  the  price  to  be  had 
and  obtained  therefor. ' ' 

Specifically,  and  touching  the  provisions  of  our 
anti-trust  statutes  and  the  phases  thereof  which  the 
commissioner  deemed  to  have  been  violated,  he  finds: 

*'It  is  further  found  that  the  Yellow  Pine  Asso- 
ciation is  an  unlawful  pool,  trust,  agreement,  combina- 
tion, confederation,  arrangement  and  undertaking,  cre- 
ated, entered  into  and  maintained  by  respondents  and 
others  with  the  imlawful  design,  purpoSe  and  view  of 
limiting,  controlling  and  fixing  the  price  to  be  paid  by 
retail  dealers  in  lumber  and  consumers  of  lumber  in 
the  State  for  lumber  offered  for  sale  and  €old  herein 
and  to  maintain  such  price  when  so  regulated  and  fixed ; 
to  regulate,  fix  and  limit  the  amount  and  quantity  of 
Imnber  manufactured  and  bought  and  sold  in  this 
State;  to  control  and  limit  the  trade  in  lumber  and  to 
limit  competition  in  such  lumber  trade  in  Missouri; 
and  that  the  respondents  and  each  and  everyone  of 
them,  as  members  of  said  association,  have,  through 
said  association,  pool,  arrangement  and  undertaking, 
and  by  means  of  its  practices  and  policies,  regulated 
and  limited  the  amount  and  quantity  of  lumber  manu- 
factured and  sold  in  Missouri;  have  increased,  fixed 
and  maintained  the  market  price  of  lumber  bought  and 
sold  in  this  State ;  have  lessened  lawful  trade  and  full 
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and  free  competition  in  the  manufacture,  importation 
and  sale  of  lumber  in  this  State,  and  were  at  the  time 
of  the  institution  of  this  suit  unlawfully  and  illegally 
fixing  and  maintaining  the  price  of  lumber  in  the  State 
and  restraining  full  and  free  competition  in  the  im- 
portation and  manufacture  and  sale  of  lumber  in  this 
State,  and  that  by  means  thereof  respondents  have 
violated  the  said  statute  law  of  the  State  of  Missouri 
upon  which  the  information  is  based,  and  have  incurred 
all  the  penalties  therefor  as  provided  in  said  statutes.*' 

Thereupon,  and  within  the  time  provided  by  the 
order,  respondents  filed  with  this  court  seventy-two 
exceptions,  and  the  case  is  before  us  for  our  ruling 
as  to  whether  in  the  last  analysis— and  for  naught  else 
of  legal  substance — there  is  law  and  evidence  in  the 
whole  case  justifying  us  in  granting  the  prayer  of  the 
relator,  or  whether  respondents  should  go  hence  ac- 
quit. So,  since  there  is  no  point  to  be  subserved  by 
a  lengthy  separate  review  and  discussion  of  the  whole 
of  these  seventy-two  exceptions,  we  shall  not  take  them 
up  seriatim,  but  discuss  and  rule  such  vital  points  as 
may  serve  to  Elucidate  the  one  question  in  the  case. 

We  have  drawn  largely  upon  the  most  excellent 
and  scholarly  report  of  the  able  commissioner  for  the 
facts  of  this  statement,  and  also  for  the  language  there- 
of, which  for  the  most  part  is  verbatim.  This  acknowl- 
edgment is  in  lieu  of  quotation  marks. 

OPINION. 

I.  Many  contentions  have  been  lodged  with  us  by 
the  many  learned  counsel  who,  representing  the  differ- 
ent respondents,  have  filed  briefs  or  made  oral  argu- 
ments in  this  court.  All  of  these  contentions,  however, 
in  the  last  analysis,  we  think  may  be  fairly  embraced 
in  the  epitome  thereof  which  we  make  below : 

(a)  That  the  petition  filed  by  relator  herein  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
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against  any  of  the  respondents ;  (b)  that  there  is  a  mis- 
joinder of  causes  of  action,  or  aUeged  causes  of  action, 
against  the  several  respondents;  (c)  that  respondents 
are,  by  law,  and  by  the  constitutional  guaranty,  enti- 
tled to  a  jury  trial;  (d)  that  the  three-year  Statute  of 
limitations,  as  a  question  of  law,  applies,  under  the 
facts,  to  the  alleged  acts  of  respondents,  and  that  thus 
applying  such  statute  respondents  should  go  acquit 
upon  the  evidence;  and  (e)  that  upon  the  law  and  the 
evidence  as  shown  by  the  record,  the  finding  of  this 
court  should  be  for  respondents  and  against  the  State. 
Thus  far  in  their  contentions  all  of  the  respondents 
agree,  and  thus  do  they  each  contend.  In  addition, 
some  of  the  respondents  herein,  further  contend  (1) 
that  this  court  has  no  jurisdiction  in  this  case  for  the 
reason  that  the  statutes  under  which  the  prosecution 
is  had,  are,  and  each  of  them  is,  violative  of  the  In- 
terstate Commerce  Law,  and  that  therefore  they  in- 
fringe upon  the  rights  given  by  the  Constitution  of  the 
United  States  to  the  Congress;  that  (2)  sections  10310, 
10312  and  10304,  Revised  Statutes  1909,  are,  and  each 
of  them  is,  unconstitutional. 

Many  other  points  are  urged,  but  all  of  them,  in 
our  view,  can  be  included  in  the  contention  (e)  above 
urged.  Practically  all  of  the  exceptions  filed  in  this 
court  to  the  report  of  the  commissioner  may  be  dis- 
posed of  within  the  compass  of  this  point.  In  order 
to  reasonably  preserve  the  logic  of  this  discussion,  we 
here  shall  make,  touching  the  case,  some  preliminary 
observations. 

It  is  clear  that  if  we  should  hold  in  the  end  that 
under  the  law,  the  duty  of  passing  both  upon  the  law 
and  the  evidence  devolves  upon  this  court,  then  the 
question  of  the  refusal  by  the  conamissioner  of  certain 
declarations  of  law  requested ;  the  giving  by  the  com- 
missioner of  other  declarations;  the  findings  of  fact 
and  the  conclusions  of  law  made  by  the  commissioner, 
and  the  alleged  admission  of  incompetent  evidence 
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offered  by  the  State,  all  fall  out  of  this  case.  Likewise, 
owing  to  inherent  limitations  of  conditions  precedent 
to  a  review,  hereafter  to  be  noticed,  errors  bottomed 
on  the  refusal  to  admit  competent  testimony,  fall  out 
of  the  case. 

The  Constitution  has  vested  in  this  court  original 
jurisdiction  for  hearing  and  determining  proceedings 
by  quo  warranto,  or  as  this  court  has  construed  the 
language  of  the  Constitution, /'informations  in  the  na- 
ture of  qu^  warranto.'*  [State  ex  inf.  Walker  v.  Equi- 
table Loan  &  Inv.  Assn.,  142  Mo.  325.]  Whether  orig- 
inally there  was  in  the  minds  of  the  makers  of  the 
Constitution  the  intention  that  questions  of  fact  should 
be  heard  in  this  court  in  matters  wherein  it  has  origi- 
nal jurisdiction,  upon  oral  testimony,  as  in  the  courts 
nisi,  we  need  not  here  discuss.  Whatever  the  inten- 
tion may  have  been,  the  practice  is  now  well-settled 
in  this  court  that  in  original  proceedings  in  which 
questions  of  fact  arise  necessitating  the  introduction  of 
evidence  in  proof  or  disproof  thereof,  this  court  will 
appoint  as  an  aid  thereof,  some  learned  lawyer  of  this 
State  to  take  the  testimony.  The  status  of  this  com- 
missioner, as  he  has  come  to  be  named,  as  an  arm  of 
the  court,  has  never  been  clearly  and  definitely  deter- 
mined by  any  judicial  holding.  To  an  extent,  the  du- 
ties of  such  a  commissioner  seem  to  be  sui  generis. 
Usually  and  in  substance,  the  orders  made  by  this  court 
appointing  such  commissioners,  have  been  that  **such 
commissioner  shall  have  the  power  and  authority  and 
be  subject  to  the  same  duties  and  obligations  as  are 
by  law  conferred  and  imposed  upon  officers  authorized 
to  take  depositions,  and  in  addition  to  the  power  and 
authority  aforesaid,  said  commissioner  shall  have 
power  and  authority  to  hear  and  determine  all  objec- 
tions to  testimony,  and  to  admit  or  exclude  the  same 
in  the  same  manner  and  to  the  same  extent  as  this 
court  might  in  a  trial  of  this  cause  before  this  court ; 
all  rulings  of  such  commissioner  to  he  subject,  however, 
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to  review  in  this  court,  at  or  before  the  final  hearing 
of  this  cause  upon  exceptions  by  either  party/' 

The  rule  stated  by  Finkelnburg  and  Williams  on 
Mo.  App.  Prac.,  194,  is  as  follows : 

**It  is  usual  to  have  the  testimony  taken  by  a  com- 
missioner appointed  for  that  purpose  with  power  to 
rale  on  questions  of  evidence,  subject  to  review  by  the 
court  itself.'' 

Upon  the  latter  rule,  or  upon  the  above  order,  the 
apparently  conclusive  power  conferred  on  the  commis- 
sioner is,  it  is  clear,  a  naked  and  useless  one. 

In  the  case  at  bar,  our  commissioner,  by  an  order 
of  this  court  made  in  that  behalf,  was  empowered  to 
"take  the  testimony  upon  the  issues  joined  in  said 
cause,  with  full  power  and  authority  to  issue  subpoe- 
nas, compel  the  attendance  of  witnesses,  and  the  pro- 
duction of  papers,  books  and  other  documents,  to  issue 
attachments  therefor,  and  to  hear  and  determine  all 
objections  to  testimony,  and  to  admit  or  exclude  the 
same  in  the  same  manner  and  to  the  same  extent  as 
this  court  •might  do  in  the  trial  of  the  case  before  the 
court,  and  to  report  the  testimony  with  his  findings 
of  fact  thereon,  together  with  his  findings  as  to  the 
law  upon  each  issue  tendered  to  him  by  the  respective 
parties,  and  to  state  his  conclusions  of  law  in  his  final 
report,  exceptions  to  the  findings  of  fact  and  law  so 
made  by  said  special  commissioner,  to  be  filed  by  either 
party  so  desiring,  within  ten  days  after  the  filing  of  the 
special  commissioner's  report  and  findings." 

There  is  no  statute  nor  are  there  any  constitu- 
tional provisions  defining  the  effect  and  binding  force 
of  the  findings  of  such  commissioner  upon  the  law  or 
the  facts.  How  far,  if  at  all,  is  this  court  bound  by 
such  findings?  There  are  constitutional  objections  to 
the  power  of  this  court  to  delegate  any  of  the  duties 
conferred  upon  it  by  law  or  by  the  Constitution.  The 
practice  of  thus  designating  some  attorney  to  take  the 
testimony  in  an  original  proceeding  and  return  the 
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same  to  this  court,  arises  from  the  necessity  of  the 
case,  without  the  protecting  authority  of  either  Con- 
stitution or  statute,  except  as  to  writs  of  prohibition, 
by  a  comparatively  recent  statute.  [Laws  1895,  sec.  6, 
p.  95.]  The  power  to  pass  upon  the  admission  or  non- 
admission  of  testimony  as  a  finality  would  carry  with 
it,  to  an  extent  at  least,  some  appreciable  portion  of 
a  delegated  judicial  authority.  The  power  of  a  trial 
court  or  a  court  of  general  jurisdiction — as  for  exam- 
ple our  circuit  courts— to  appoint  referees,  is  espe- 
ciaUy  conferred  by  statute.  Such  references  are  rec- 
ognized statutory  arms  of  the  circuit  court,  to  be  used 
in  certain  cases  and  under  certain  conditions.  No  such 
authority  to  delegate  any  of  its  judicial  powers  as  we 
have  seen,  having  been  conferred  upon  this  court, 
either  by  the  organic  law  or  by  statute,  and  such  dele- 
gation of  the  full  power  to  bind  and  loose  being  in  our 
view  unwarranted,  we  see  no  escape  from  the  conclu- 
sion that  a  commissioner  appointed  by  this  court  to 
take  testimony  in  an  original  proceeding  has  but  the 
bare  authority  of  a  special  commissioner  appointed  to 
take  depositions  and  return  them  into  court  His  find- 
ings upon  the  facts  would  be  persuasive,  and  not  bind- 
ing on  this  court;  his  conclusions  upon  the  law  like- 
wise might  be  persuasive,  as  might  be  the  suggestions 
of  a  friend  to  the  court,  but  not  binding.  Any  other 
view  would  eventually  lead  us  into  conflict  with  the 
law  and  the  Constitution.  This  view,  when  compared 
with  the  earlier  forms  of  orders  made  in  these  cases, 
seems  to  be  in  consonance  therewith.  Latterly,  the 
orders  made  in  these  cases  would  seem,  by  their  terms, 
to  attempt  to  broaden  the  original  power  conferred 
upon  such  commissioners.  Such  broadening  cannot,  in 
our  view,  be  upheld  under  the  law  or  under  the  organic 
law.  Any  other  view  inevitably  leads  us  into  logic^ 
closed  lanes  and  brings  about  impracticable  if  not  ab- 
surd situations  in  practice.  If  the  commissioner  on 
a  hearing  had    erred  in  refusing  to  admit  evidence 
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which  is  competent  and  vitally  material,  and  which  he 
ought  to  have  admitted,  so  as  to  enable  ns  to  pass 
on  the  case  legally,  fairly,  intelligently,  what  are  we 
to  do  with  the  case  when  we  convict  him  of  error  T 
Clearly  we  may  not  do  the  useless  thing  of  sending 
the  case  back  to  him,  only  that  the  error  may  be  cor- 
rected. No  good  would  be  thus  subserved,  except  to 
confer  a  debatable  personal  favor  upon  the  commis- 
sioner, in  that  we  would  confront  him  with  his  own 
error,  without  perhaps  convincing  him  that  he  had 
erred.  If  he  err  by  admitting  evidence  that  he  ought 
not  to  admit,  the  same  thing  is  true.  We  have  the 
matter  before  us  and  may  correct  this  error.  In  nei- 
ther contingency  does  good  accrue,  nor  is  the  case  ex- 
pedited by  conferring  upon  the  conmiissioner  the  power 
to  bind  and  loose  in  his  rulings  upon  the  facts  or  the 
law.  If  we  may  confer  so  thorough-going  a  power  up- 
on a  commissioner,  there  is  left  to  us  but  the  clerical 
labor  of  entering  the  decrees  of  our  Frankenstein. 
Such  a  view  contributes  but  little  to  brevity  of  record 
or  simplicity  of  procedure,  because  in  practice  upon 
exceptions  made  the  case  comes  up  to  us  with  the 
offerings  bodily  in  the  record  for  our  review,  just  as 
if  in  all  cases,  the  conMnissioner  had  admitted  it  orig- 
inally, or  just  as  if  he  had  not  excluded  it.  In  the  last 
analysis,  in  no  case  and  in  no  event,  rs  we  have  seen, 
does  the  ruling  of  the  commissioner  conclude  either 
party  or  this  court,  since  either  party  may  review  his 
rulings  by  exceptions.  So  the  commissioner  does  not 
in  fact  have  the  power  to  '*  admit  or  to  exclude  testi- 
mony in  the  same  manner  and  to  the  same  extent  as 
this  court  might  in  a  trial  before  the  court,"  the  order 
to  the  contrary  notwithstanding.  Except  in  so  far  as 
it  may  stimulate  counsel  to  plant  objections  and  excep- 
tions like  danger-signals  thickly  through  the  hearing, 
and  to  obviate  the  labor  of  reviewing  all  such  not 
brought  here  by  formal  exceptions,  such  verbiage  in 
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an  order  serves  no  practical  purpose.  We  find  no  fault 
with  it,  however,  but  are  merely  discussing  it  arguendo 
to  determine,  if  we  may,  its  legal  effect. 

If  we  consider  the  commissioncE  as  occupying 
the  status  of  a  statutory  referee  and  as  possessing  all 
of  the  powers,  duties  and  prerogatives  of  such,  we  yet 
reach  the  identical  conclusion,  though  we  come  to  it  by 
a  different  road.  For  in  equity  cases  the  court  is  not 
bound  by  the  findings  of  a  referee  upon  the  facts. 
[O'Neill  V.  Capelle,  62  Mo.  202.]  This  is  the  rule 
likewise  in  all  cases  which  are  compulsorily  referable 
under  our  statute.  [Utley  v.  Hill,  155  Mo.  232 ;  Haas 
V.  Gamett,  155  Mo.  568;  Reed  v.  Young,  248  Mo.  1.  c 
612.}  Likewise  the  rule  as  to  the  force  and  effect  of 
the  reports  of  masters  in  chancery,  is  in  consonance 
with  this  view  in  such  a  case  as  this.  Where  a  case 
under  the  old  equity  practice  was  referred  to  a  master 
by  consent,  then  the  findings  of  the  latter  were  like 
special  verdicts  of  a  jury,  or  like  the  report  of  a  ref- 
eree, would  be  in  the  same  case,  but  where  the  case  was 
sent  to  the  master  without  the  consent  of  both  parties, 
the  master's  findings  of  fact  were  advisory  to  the  court 
only.  [Hapgood  v.  Berry,  157  Fed.  807;  Eamberly  v. 
Arms,  129  U.  S.  512.]  So  whether  we  view  the  com- 
missioner as  an  arm  of  this  court  sui  generis,  whose 
functions  have  arisen  ex  necessitate,  or  whether  we 
weigh  him  in  the  scales  by  which  we  weigh  a  referee, 
or  a  master  in  chancery,  we  reach  the  same  conclusion, 
as  to  our  right  here  to  review  his  findings. 

Taking  these  views  as  to  the  powers  and  duties  of 
the  commissioner,  it  will  be  seen  that  all  of  the  rulings 
made  by  him  upon  the  law  and  the  evidence,  as  also 
the  findings  made  by  him  upon  the  facts,  are  subject  to 
complete,  full  and  ample  review  by  this  court  upon 
exceptions  timely  filed  thereto  by  either  party.  This 
being  the  case  the  contentions  and  exceptions  urged  by 
the  respondents,  other  than  those  of  cold  law  and 
fact  mentioned  above,  fall  out  of  the  case.    The  case 
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is  here  for  our  weighing  upon  the  law  and  for- our 
examination  upon  the  evidence  as  we  may  find  it  to 
be  from  the  record,  reserving  the  right  to  be  persuaded, 
if  we  be  so  inclined,  by  the  learned  conmiissioner's 
finding  upon  the  facts,  and  to  be  swayed,  if  we  deem 
his  position  sound,  by  his  conclusions  upon  the  law. 

n.  Respondents  each  and  all  contend  that  they 
were  entitled  to  a  jury  trial.  Upon  this  contention 
they  cite  authorities  from  other  jurisdictions,  which 
in  the  main,  support  their  contentions.  However  that 
may  be,  the  rule  by  weight  of  authority  in  this  State 
is  otherwise.  This  holding  has  never  been  departed 
from  in  this  State  except  by  inference,  as  we  might 
say,  in  the  Townsley  case,  infra,  since  the  question  was 
first  raised  as  reported  in  the  case  of  State  ex  rel.  v. 
Vail,  53  Mo.  97.  The  doctrine  enunciated  in  the  case 
of  State  ex  rel.  v.  Vail,  supra,  was  affirmed  in  the  case 
of  State  ex  rel.  Norton  v.  Lupton,  64  Mo.  415,  and  in 
divers  other  cases  not  necessary  to  mention.  The  al- 
l^d  right  to  a  jury  trial  was  futilely  urged  in  the 
case  of  State  ex  inf.  v.  Standard  Oil  Co.,  218  Mo.  1,  in 
this  court,  and  the  point  was  kept  alive  and  again  urged 
iu  the  Supreme  Court  of  the  United  States  in  the  case 
of  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  270;  and 
while  there  is  some  authority  in  other  States  which 
bears  out  the  contentions  of  respondents  touching  this 
right  to  have  questions  of  fact  determined  by  a  jury, 
yet  our  courts  hold  by  the  weight  of  authority  to  the 
contrary.  Besides,  the  request  for  a  jury  in  this  case 
was  not  raised  by  respondents  in  a  timely  way.  With 
full  knowledge,  presumably,  of  the  limitations,  if  not 
impossibilities  by  which  this  court  is  hedged  about  in 
the  trial  of  questions  of  fact,  and  with  full  knowledge 
of  the  practice  and  procedure  in  this  behalf,  respond- 
ents made  no  request  for  a  jury  till  the  matter  of  tak- 
ing testimony  came  up  before  the  commissioner  ap- 
pointed by  this  court.    There  for  the  first  time  a  de- 
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mand  for  a  jury  was  urged — surged  too  before  an  arm 
of  this  court,  having,  as  respondents  well  knew,  no 
power  to  call  a  jury  or  to  try  a  case  by  a  jury.  There 
is  but  one  case  in  this  State  where  a  jury  was  ordered 
in  a  quo  warranto  proceeding ;  that  is  the  case  of  State 
ex  rel.  v.  Townsley,  56  Mo.  107,  where,  timely  request 
having  been  made  to  this  court  to  submit  the  question 
of  fact  to  a  jury,  this  court  ordered  the  case  referred 
to  the  circuit  court  of  Jackson  county  for  a  hearing. 
Likewise  in  an  early  Michigan  case,  a  similar  procedure 
seems  to  have  been  had.  [People  ex  rel.  v.  Doesburg, 
16  Mich.  133.]  And  in  Oklahoma,  it  is  said  that  the 
constitutional  right  to  a  jury  exists,  but  if  a  jury  is 
demanded  in  a  ease  in  the  Supreme  Court  where  no 
machinery  therefor  has  been  by  law  provided,  the  case 
will  be  dismissed  and  brought  in  a  court  having  power 
to  call  a  jury.  [State  ex  rel.  v.  Cobb,  24  Okla.  662.] 
So,  even  if  it  were  not  now  the  well-settled  law  of 
this  State— weight  of  stare  decisis  regarded— that  a 
jury  trial  will  not  be  granted  by  this  court  in  a  quo 
warranto  proceeding  here,  we  would  yet  hold  that 
under  the  facts  here  respondents,  by  their  failure  to 
request  a  jury  in  a  timely  way,  must  be  said  to  have 
waived  trial  by  a  jury,  even  if  they  were  entitled  there- 
to under  the  law. 

Persuasive  with  us  in  this  view  is  the  law  on  the 
same  point  as  to  a  referee,  wherein  the  practice  in 
many  respects  is  cognate.  As  to  the  time  of  demanding 
a  jury  in  a  referred  case  this  court  said  in  Smith  v. 
Baer,  166  Mo.  I.e.  402: 

**But  even  if  the  question  was  open  to  review, 
there  is  no  merit  in  the  claim.  The  motion  came  too 
late.  The  right  should  have  been  asserted  before  the 
case  was  referred.  A  party  cannot  take  chances  of 
winning  before  a  referee,  and  when  he  fails,  demand 
a  jury  trial  in  the  circuit  court  after  the  referee's  re- 
port is  filed.    [Young  v.  Powell,  87  Mo.  1.  c.  130.]  " 
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There  are,  it  is  conceded,  minor  points  of  diflfer- 
ence  between  the  facts  in  the  instant  case  and  those 
from  which  the  above  excerpt  is  taken  (compare,  Laws 
1895,  section  6,  p.  95),  bnt  in  all  civil  cases  the  rule  is 
similar.  In  civil  cases,  says  Cyc,  a  jury  must  be  de- 
manded or  the  right  of  trial  thereby  will  be  waived. 
[24  Cyc.  161.]  Snch  demand  must  be  timely  (24  Cyc. 
165),  regard  being  had  to  the  loss  of  time  and  labor, 
and  the  expense  incident  to  failure  to  make  a  timely 
request. 

The  personal  views  of  the  writer  are  that  present 
a  timely  request  for  a  jury  in  the  trial  of  an  informa- 
tion in  the  nature  of  quo  warranto,  having  for  its  ob- 
ject the  forfeiture  of  the  franchise  or  the  confiscation 
of  the  whole  or  a  part  of  the  property  of  a  corpora- 
tion, such  request  ought  to  be  granted,  and  the  case 
sent  down  to  a  circuit  court  (compare  Sec.  6,  p.  95, 
Laws  1895;  Sec.  2627,  R.  S.  1909)  to  be  tried  by  a  jury 
on  issues  of  fact  framed  by  this  court.  [State  ex  rel. 
V.  Townsley ,  supra ;  People  ex  rel.  v.  Doesburg,  supra ; 
State  ex  rel.  v.  Cobb,  supra.]  However,  I  have  found 
the  great  weight  of  the  decided  cases  in  this  State  to 
hold  to  the  contrary.  In  fact,  none  holds  with  these 
views,  save  and  except  the  Townsley  case,  which,  re- 
markable to  say,  has  never  yet  been  expressly  over- 
ruled. Nevertheless,  the  writer  at  this  time,  in  this 
case,  absent  diligence  as  pointed  out,  and  to  say  no 
more,  present  perhaps,  at  least  a  modicum  of  techni- 
cality, does  not  feel  inclined  to  argue  or  to  urge  the 
overruling  of  the  cases  expressinig  a  doctrine  on  this 
point  contrary  to  his  own  personal  views. 

m.  All  of  the  respondents  contend  that  the  peti- 
tion in  this  case  does  not  state  suflSeient  facts  to  con- 
stitute a  cause  of  action  against  respondents  or  any 
of  them,  and  that  there  is  an  unwarranted  and  illegal 
misjoinder  of  respondents  therein.  Coming  to  the  last 
clause  of  respondents'  contentions  first,  it  is  clear  that 
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the  petition  seeks  to  charge  an  unlawful  combination, 
or  confederation,  or  in  other  words,  a  conspiracy.  It 
is  common  sense,  as  well  as  law,  that  in  order  to  con- 
stitute a  conspiracy  there  must  be  conspirators.  The 
respondents  in  ^  sense  are,  and  each  of  them  is, 
charged  with  conspiring  together,  each  with  the  other, 
and  all  with  all  to  do  certain  things  made  unlawful 
by  our  statutes  leveled  against  pools,  trusts  and  com- 
binations. In  the  very  nature  of  things,  it  was  clearly 
impossible  to  charge  them  at  all  unless  they  were 
charged,  as  they  were,  together.  If  respondents*  con- 
tention be  bottomed  upon  the  fact  that  the  Badger 
Limiber  Company,  Missouri  Tie  &  Timber  Company, 
and  others,  who  upon  taking  proof  satisfied  the  Attor- 
ney-General that  they  were  not  and  had  not  been  mem- 
bers of  the  association  complained  of,  and  were  dis- 
missed hence,  then  the  dismissal  by  the  State  as  to 
these  respondents  relieves  us  from  further  discussion 
of  this  point,  since  nothing  is  clearer  than  that  respond- 
ents '  case  is  not,  has  not  been,  and  cannot  be  prejudiced 
by  the  joinder  for  a  time  with  them,  of  other  respond- 
ents, as  to  whom,  no  guilt  being  found  by  counsel  for 
the  State,  the  case  has  been  dismissed.  Besides  our 
statute,  by  which  now  alone  demurrers  are  weighed, 
requires  that  the  demurrable  defect  of  a  defendant's 
not  being  a  necessary  party  to  the  determination  of 
the  action,  ''shall  appear  upon  the  face''  of  the  peti- 
tion (Sec.  1800,  R.  S.  1909),  as  the  latter  defect  did  not 
in  the  instant  case. 

Coming  to  the  question  of  whether,  regardless  of 
the  contention  last  above  disposed  of,  the  petition 
states  such  facts  as  to  constitute  a  cause  of  action 
against  respondents,  we  are  met  with  a  more  serious 
difficulty.  We  have  a  statute  which  provides  that  in 
any  action  brought  to  enforce  the  anti-trust  laws  it 
shall  not  be  necessary  to  plead  ''the  manner  in  which, 
or  when  or  where"  such  conspiracy  was  made  or  ef- 
fected.   [Sec.  10310,  R.  S.  1909;  Laws  1907,  p.  377.] 
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This  form  of  action,  that  is  to  say,  an  information 
in  the  nature  of  qiu)  warranto,  has  been  held  to  be  a 
civil  action.  That  it  is  a  civil  action  is  now  the  well- . 
settled  law  of  this  State.  But  to  the  aid  of  the  rules  of 
pleading  in  ordinary  cases,  the  Legislature  has  sought 
to  bring  section  1Q310,  supra.  Regardless,  however, 
of  the  provisions  of  this  section,  this  court,  in  the  case 
of  State  ex  rel.  v.  Missouri  Pacific  Ry.  Co.,  240  Mo.  35, 
1.  c.  48,  lately  held  as  follows : 

**  Since  the  well  considered  decision  of  this  court 
in  the  case  of  State  ex  rel.  v.  Grimm,  220  Mo.  483,  it 
has  become  the  settled  law  of  Missouri  that  in  pro- 
ceedings in  the  nature  of  quo  warranto  to  revoke  the 
franchise  of  a  corporation  duly  chartered  or  licensed 
to  transact  business  in  this  State,  the  pleadings  shall 
conform  to  our  general  Code  of  Civil  Procedure. 

'*In  the  Grimm  case,  supra,  this  court,  in  Banc, 
speaking  through  Gantt,  J.,  said:  'The  decisions  of 
this  court  have  recognized  the  right  of  a  defendant  or 
respondent  to  demur  to  the  information  in  the  nature 
of  quo  warranto,  and  this  doctrine  is  the  prevalent  one 
in  other  States,  and  is  approved  by  the  text-writers  on 
the  ground  that  it  brings  the  pleadings  and  practice 
in  these  qtw  warranto  cases  in  harmony  with  the  prac- 
tice in  other  civil  cases.  .  .  .  Whenever  the  infor- 
mation in  quo  warranto  avers  that  the  respondent  has 
a  corporate  existence  and  the  evident  purpose  of  the 
proceedings  is  to  have  its  charter  forfeited  for  non- 
user,  misuser  or  usurpation  of  powers,  then  the  pleader 
must  plead  specifically  the  acts  of  the  non-user,  the 
acts  of  misuser  or  of  usurpation  relied  upon  for 
grounds  of  forfeiture,  so  that  the  corporation  may 
know  what  it  is  called  upon  to  meet  and  defend." 

It  is  urged  by  learned  counsel  for  respondents  that 
the  above  case  is  decisive  of  their  contentions  upon 
this  question  in  the  instant  case.  Respondents,  how- 
ever, lose  sight  of  the  distinction  which  ought  to  be 
drawn  under  the  law  between  the  Missouri  Pacific  case. 
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supra,  and  the  one  at  bar.  In  the  Missouri  Pacific 
case  respondents  were  charged,  in  substance,  with  en- 
tering into  an  unlawful  combination  to  do  a  lawful  act; 
that  is  to  say,  an  unlawful  combination  to  fix  a  rate 
for  carrying  passengers  not  exceeding  the  statutory 
rate  which  they  were  permitted  by  law  to  charge.  Since 
by  statute  they  might  charge  a  maximum  rate  of  three 
cents  per  mile  for  carrying  a  passenger,  and  since  even 
pursuant  to  the  alleged  xmlawful  conspiracy  into 
which  it  was  charged  they  had  entered,  they  were  not 
seeking  or  conspiring  to  chai^  a  rate  beyond  the  max- 
imum rate  allowed  by  statute;  they  were  endeavoring 
only  to  do  a  lawful  act  by  an  unla/wfiU  means.  This 
distinction  is  clearly  drawn  in  the  Standard  Oil  case, 
supra,  at  page  366,  where  it  is  said : 

''And  especially  is  this  rule  applicable  in  this  State 
when  such  proceedings  are  civil  in  their  nature;  and 
which  are  not  required  to  be  stated  with  the  same  tech- 
nical strictness  with  which  crimes  must  be  charged. 
[State  ex  inf.  v.  Equitable  Loan  &  Inv.  Co.,  142  Mo. 
325;  State  ex  inf.  v.  Delmar  Jockey  Club,  200  Mo.  34.] 
But  waiving  that  point  for  the  present  and  conceding 
that  this  proceeding  is  in  the  nature  of  a  criminal 
prosecution,  and  that  the  pleader  should  be  held  to  the 
same  strict  rules  of  pleading  as  is  required  in  charg- 
ing a  criminal  conspiracy,  still  we  are  of  the  opinion 
that  the  information  states  a  good  cause  of  action,  for 
the  reason  that  acts  with  which  the  respondents  are 
charged  are  unlawful. 

''In  such  cases  the  rule  is,  that,  *If  the  act 
which  the  conspirators  combine  to  perform  is  unlawful, 
it  is  unnecessary  to  set  out  in  the  indictment  the  means 
employed  in  accomplishing  it.  But  if  the  end  in  view 
is  lawful  or  indifferent,  and  the  conspiracy  only  be* 
comes  criminal  by  reason  of  the  unlawful  means  where- 
by it  is  to  be  accomplished,  it  becomes  necessary  to 
show  the  criminality   by   setting  out   sudi   xmlawful 
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means/    [4  Ency.  PL  and  Pr.,  pp.  713,  714,  716,  717; 
Coal  Co.  V.  People,  214  111.  421.] '' 

A  similar  attack  was  made  by  the  respondents  in 
the  Standard  Oil  case,  supra,  to  the  petition  there.  It 
was  held  by  this  court  that  the  petition  was  good  under 
the  rule  above  enunciated.  It  was  held  on  the  other 
hand  that  the  petition  in  the  Missouri  Pacific  case,  su- 
pra, was  bad.  [State  ex  rel.  v.  Missouri  Pacific  Ry. 
Co.,  240  Mo.  35.]  The  Standard  Oil  case  was  rightly 
decided ;  the  Missouri  Pacific  case  was  rightly  decided ; 
but  the  distinction  which  we  make  here  was,  by  inad- 
vertence, not  carefully  drawn  as  between  the  two  cases. 
The  Standard  Oil  case,  supra,  was  a  conspiracy  to  do 
an  unlawful  act  by  an  unlawful  means ;  a  conspiracy 
to  do  a  thing  against  which  the  statute  is  leveled,  and 
governing  which  the  provisions  of  section  10310,  su- 
pra, apply ;  while  the  Missouri  Pacific  case  was  a  con- 
spiracy to  do  a  lawful  act  by  unlawful  means.  In 
other  words,  there  were  present  in  the  Standard  Oil 
case  both  a  conspiracy  and  an  unlawful  act ;  while  in 
the  Missouri  Pacific  case  there  was  present  (or 
charged)  a  conspiracy  only.  The  Missouri  Pacific 
Railroad  Company  might  (then)  have  lawfully  charged 
three  cents  a  mile  for  carrying  a  passenger,  but  it 
could  not  (then)  lawfully  agree  to  stifle  competition 
by  contracting  with  other  common  carriers  to  make  or 
fix  an  agreed  rate,  even  though  such  agreed  rate  was 
less  than  the  three  cents  allowed  by  law  to  be  charged. 
(Query:  Has  not  competition  been  since  *' repealed!") 
In  the  case  at  bar  both  a  conspiracy  and  an  unlawful 
act  is  charged.  This  case  falls  within  the  category  and 
is  to  be  judged,  it  would  seem,  by  the  rules  of  pleading 
fixed  by  the  Standard  Oil  case  and  not  by  those  of  the 
Missouri  Pacific  case.  Regardless  of  this,  however,  re- 
spondents by  answering  over  waived  this  point,  how- 
ever, good  it  might  have  been  had  they  taken  timely 
advantage  of  it.  They  all  and  each  of  them  answered 
here  in  this  court  before  the  case  was  sent  to  our  com- 

Digitized  by  VjOOQIC 


282        SUPREME  COUET  OF  MISSOURI, 


State  ex  inf.  v.  Arkansas  Lumber  Co. 


missioner  for  the  taking  of  testimony  therein ;  a  major- 
ity of  them  filed  in  this  court  amended  answers  before 
the  case  left  here,  and  yet  others  and  the  remainder  of 
them  lodged  amended  answers  with  the  commissioner, 
with  the  privilege  of  having  such  answers  referred 
back  to  this  court  for  permission  to  formally  file  the 
same.  At  least  seventeen  of  the  respondents  thus 
lodged  with  the  commissioner  such  amended  answers 
on  June  IQ,  1912,  long  after  they  had  interposed  their 
said  demurrers  ore  tenus. 

That  the  petition  in  this  case,  viewed  by  the  ordi- 
nary rules  of  pleading,  was  vague,  uncertain  and  in- 
definite, there  can  be  no  doubt ;  it  is  patent  that  it  does 
not  inform  respondents  definitely  of  the  things  which 
it  is  charged  they  have  done;  of  the  definite  unlawful 
acts  which  it  is  charged  they  have  committed;  it  does 
not  say  how  or  when  or  where  such  acts  were  com- 
mitted. It  gives  to  the  State  a  roving  commission  to 
rake  dead  coals  from  time  to  eternity,  from  center  to 
circumference;  but  yet  after  all  and  in  all,  viewed  in 
the  light  of  our  anti-trust  law,  it  directly  charges  a 
violation  of  that  law  in  the  language  of  the  law ;  it  is 
only  uncertain  and  indefinite  as  to  time  and  place  and 
circumstances ;  it  states  a  cause  of  action  by  pleading 
legal  conclusions,  but  it  does  not  state  it  with  the  art 
or  with  that  definiteness  which  respondents  and  this 
court,  that  time  and  labor  may  be  saved  and  business 
may  be  expedited,  were  entitled  to  have  it  stated.  A 
motion  to  make  more  definite  and  certain  would  have 
lain,  and  a  timely  demurrer  for  defects  in  this  behalf 
ought  to  have  been  sustained,  and  most  probably  would 
have  been  sustained  had  such  demurrer  been  fiJed  in  a 
timely  way.  But  it  was  too  late  to  urge  the  same  be- 
fore the  commissioner.  No  demurrer  to  the  petition 
has  ever  been  filed.  The  only  demurrer  offered  was  a 
demurrer  ore  tenus,  objecting  in  limine,  because  the 
petition,  as  respondents  averred,  stated  no  cause  of 
action.    Such  a  demurrer  has  never  been  regarded  by 
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this  court  as  reaching  the  alleged  defects  in  a  petition 
to  nearly  the  same  extent  and  for  even  nearly  the  same 
purpose  as  the  formal  written  demurrer  provided  for 
by  our  code  of  pleading.  Such  demurrer,  that  is  a  de- 
murrer ore  tenus,  in  law  has  no  more  eflfect  in  reaching 
a  bad  petition  than  has  a  motion  in  arrest,  which  to 
an  extent  is  covered  fully  by  our  statute  of  jeofails. 
Such  demurrer  will  not  reach  mere  uncertainty  or  in- 
definiteness  of  averment,  or  the  defect  of  pleading  legal 
conclusions.     [31  Cyc.  761,  and  cases  cited.] 

If  a  petition  attacked  for  insufficiency  by  an  ob- 
jection to  the  offering  of  any  testimony  thereon,  may 
be  held  by  liberal  construction  and  reasonable  intend- 
ment to  state  a  cause  of  action,  we  ought  not  to  lend 
onr  encouragement  to  a  method  of  attack  which  smacks 
of  the  ambuscade,  and  of  a  digging  of  pitfalls  for  the 
feet  of  the  unwary.  [Heether  v.  Huntsville,  121  Mo. . 
App.  495;  Haseltine  v.  Smith,  154  Mo.  404;  31  Cyc. 
761.]  A  fortiori,  we  ought  not  to  do  so  in  an  age  when 
the  question  is  up  for  serious  debate  among  Bench  and 
Bar  as  to  whether  the  demurrer  ought  not  to  be  abol- 
ished, for  that  it  is  an  anachronism  and  has  outgrown 
its  usefulness,  and  especially  in  a  case  which  has  been 
pending  and  dragging  its  slow  length  along  for  more 
than  five  years ;  in  which  many  thousands  of  pages  of 
testimony  have  been  taken,  and  the  trial  of  which  has 
mvolved  years  of  time,  manifold  labor  on  court,  coun- 
sel and  commissioner,  and  thousands  of  dollars  in  ex- 
penses and  costs. 

We  hold  the  petition  good  under  the  law  here,  hav-   • 
ing  regard  to  the  time  and  manner  of  the  attack  there- 
on.  Reaching  this  view  by  another  road,  we  need  not 
pass  upon  section  10310,  and  say  how  far,  if  at  all,  we 
are  helped  by  it. 

IV.  It  is  ui^ed  by  all  of  the  respondents  that  the 
three-year  Statute  of  Limitations  applies  in  this  case ; 
that  the  State  had  no  power  or  authority  to  go  back 
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in  its  investigations  and  dig  up  the  alleged  illegal  acts 
of  respondents  occurring  at  a  period  prior  to  July 
30,  1905,  which  date  was  three  years  to  a  day  prior  to 
the  institution  of  this  action.  In  this  view  of  respond- 
ents we  concur.  It  is  urged  by  the  learned  Attorney- 
General  that  section  1890,  Revised  Statutes  1909,  of 
our  Statutes  of  Limitations,  does  not  apply.  This  sec- 
tion, in  so  far  as  its  provisions  are  in  anywise  appli- 
cable to  the  facts  here,  is  as  follows : 

**  Sec.  1890.  Within  three  years :  .  .  .  second, 
an  action  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to 
such  party  and  the  State." 

This  question  does  not  seem  ever  to  have  arisen 
in  this  State  in  a  case  of  this  sort.  There  have  been 
cases  adjudged  in  which  the  rights  of  towns  and  vil- 
.  lages  to  exercise .  their  corporate  franchises  were 
brought  in  question  by  informations  in  the  nature  of 
quo  warranto.  It  has  been  held  upon  the  doctrine  of 
laches,  however,  that  the  right  to  investigate  such  mat- 
ters is  sometimes  barred  without  regard  to  the  Stat- 
ute of  Limitations.  In  one  case  it  was  held  that  a 
period  of  twelve  years  barred  this  right  (State  ex  rel. 
V.  Town  of  Westport,  116  Mo.  582) ;  in  another  case  it 
was  held  that  eight  years  barred  this  right  (State  ex 
rel.  V.  Town  of  Mansfield,  99  Mo.  App.  146).  But 
these  were  cases  where  the  State  inquired,  in  effect, 
by  what  right  the  respondent  cities  exercised  corpo- 
rate privileges. 

There  is  little,  if  any,  similarity  in  fact  between 
those  proceedings  and  this  at  barj  et  id  genus  omne. 
Scarcely  a  vestige  remains  but  the  name  and  we  have 
uselessly  and  with  violence  retained  this.  We  have 
reached  out  into  common  law  without  an  excuse  in  the 
necessity  of  the  case  and  appropriated  merely  a  name 
for  an  action  under  penal  statutes  which  themselves 
prescribed  another  and  contemplated  a  different  pro- 
cedure.   This  action  clearly  involves  the  exaction  of 
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a  penalty  or  forfeiture.  [Northern  Securities  Co.  v. 
United  States,  193  U.  S.  1.  c.  358.]  The  statute  quoted 
Umits  the  right  of  g.ction  to  the  party  aggrieved  to  the 
period  of  three  years.  The  State  is  here  the  party  ag- 
grieved. It  is  said  and  correctly  said,  that  in  the  ab- 
sence of  a  specific  statute  against  the  right  of  the 
State  to  maintain  this  action  the  law  does  not  fore- 
close the  State's  right  to  institute  the  same,  for  the 
reason  that  no  time  runs  against  the  State.  That  this 
is  the  general  law  in  other  jurisdictions  and  the  law 
everywhere,  in  the  absence  of  a  specific  statute,  we  con- 
cede and  do  not  doubt.  [Eel  River  R.  R.  Co.  v.  State 
ex  rel.,  155  Ind.  433;  Crane  v.  Reeder,  21  Mich.  24; 
State  V.  Fleming,  19  Mo.  607;  Bagley  v.  Wallace,  16 
S.  &  R.  (Pa.)  245;  Lawless  v.  Wright,  39  Tex.  Civ. 
App.  26.]  But  we  have  here  in  this  State  a  specific 
statute,  which  is  as  follows : 

*'Sec.  1914.  The  limitations  prescribed  in  articles 
8  and  9  of  this  chapter  shall  apply  to  actions  brought 
in  the  name  of  this  State,  or  for  its  benefit,  in  the  same 
manner  as  to  actions  by  private  parties.'* 

That  this  section  makes  applicable  to  the  State 
every  general  limitation  in  our  law  there  can  be  no 
doubt  in  logic  or  reason.  Section  1890,  supra,  the 
applicable  part  of  which  we  quote  above,  is  contained 
in  and  is  a  part  of  article  9  of  chapter  21  of  our  Re- 
vised Statutes,  and  the  section  last  read  is  also  one 
of  the  sections  of  article  9.  Section  1914,  supra,  came 
into  our  law  in  substantially  its  present  form  by  the 
Act  of  February  24,  1849.  For  many  years  it  was 
held  to  be  a  statute  of  limitaitions  for  the  State  as  well 
as  for  the  individual.  [Hendrickson  v.  Grable,  157  Mo. 
42;  Dice  v.  Hamilton,  178  Mo.  81.]  Prior  to  the  enact- 
ment of  section  1886,  Revised  Statutes  1909  (which 
section  took  effect  August  1,  1866),  it  was  held  in  this 
State  that  section  1914,  supra,  applied  to  the  State  in 
so  far  as  to  bar  the  State  from  the  recovery  of  parts 
of  the  sixteenth  section.     [Mississippi  Co.  v.  Vowels, 
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101  Mo.  225.]  In  fact  there  seems  to  have  been  no 
change  or  shadow  of  turning  in  the  holdings  upon  this 
point  that  this  section  does  bar  the  State,  regardless 
of  the  maxim  '^Nullum  tempns  occurrit  regi/'  when- 
ever the  facts  bring  the  State  within  the  verbiage  of 
this  section. 

It  occurs  to  us  that  some  of  the  legal  questions 
now  being  constantly  raised — (some  of  which,  namely, 
form  of  pleading,  right  to  a  jury  and  Statute  of  limi- 
tations, are  to  the  fore  in  the  case  at  bar) — ^might  be 
slightly  illuminated  by  a  bit  of  analysis  of  our  statute 
against  pools,  trusts,  and  conspiracies.  Going  back 
to  the  Act  of  May  10,  1899  (Laws  1899,  p.  316),  for 
reasons  hereafter  appearing,  we  note  that  section  one 
of  this  act  is  in  pari  materia  with  sections  one,  two  and 
three  of  the  Anti-Trust  Act  of  the  United  States  (26 
Stat,  at  Large,  209)  the  so-called  **  Sherman  Act," 
the  fields  of  interstate  and  intrastate  trade  affected 
by  them,  respectively,  being  regarded.  This  similarity 
inheres,  except  that  the  Missouri  law  confines  itself  to 
a  very  specific  definition  of  the  oflfenses  denounced, 
while  the  sections  of  the  Sherman  Act  mentioned  de- 
fine the  offense  in  general  terms,  and  prescribe  pen- 
alties for  the  punishment  of  the  infraction  thereof. 
Sections  two,  three  and  four  of  our  Act  of  1899  are 
m/utatis  mutandis^  similar  in  all  substance  with  sec- 
tions four,  five  and  seven  of  the  Sherman  Act.  Sec- 
tion five  of  our  Act  of  1899  simply  makes  the  provi- 
sions of  the  act  cumulative  in  procedure  and  provi- 
sions with  former  acts,  unless  in  case  of  irreconcilable 
conflict.  Many  of  the  acts- complained  of  herein  by  the 
State  transpired  while  the  Act  of  1899  was  in  force. 

In  the  Missouri  act  of  March  19,  1907  (Laws  1907, 
p.  377)  which  was  in  effect  when  the  case  at  bar  was 
brought,  the  first  five  sections  thereof  (now  sections 
10298,  10299,  10300,  10301  and  10302)  are  likewise,  re- 
gard being  had  to  different  conditions  and  jurisdic- 
tion, in  pari  materia  with  sections  1,  2,  and  3  of  the 
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Sherman  Act,  in  that,  these  sections,  respectively,  de- 
fine the  offenses  and  prescribe  criminal  penalties 
therefor.  Pursuing  the  comparison  farther  we  find  the 
procedure  in  civil  cases  prescribed  respectively  in  the 
two  acts,  as  follows : 


Sherman  Act,  Sec.  4: 
"The  several  circuit 
courts  of  the  United 
States  are  hereby  invested 
with  jurisdiction  to  pre- 
vent and  restrain  viola- 
tions of  this  act;  and  it 
shall  be  the  duty  of  the 
several  district  attorneys 
of  the  United  States,  in 
their  respective  districts, 
under  the  direction  of  the 
Attomey-Greneral,  to  insti- 
tute proceedings  in  equity 
to  prevent  and  restrain 
such  violations.  Such  pro- 
ceedings may  be  by  way  of 
petition  setting  forth  the 
ease  and  praying  that  such 
violations  shall  be  en- 
jomed  or  otherwise  pro- 
hibited. When  the  parties 
complained  of  shall  have 
heen  duly  notified  of  such 
petition  the  court  shall 
proceed,  as  soon  as  may 
he,  to  the  hearing  and  de- 
termination of  the  case; 
and  pending  such  petition 
and  before  final  decree, 
the  court  may  at  any  time 
make  such  temporary  re- 
straining order  or  prohi- 
bition as  shall  be  deemed 
just  in  the  premises.'* 


Sec.  10303,  R.S.  1909  2 
*  *  The  several  circuit 
courts  of  this  State  are 
hereby  invested  with  ju- 
risdiction to  prevent  and 
restrain  any  person  or 
persons,  corporation,  part- 
nership, individual  or  as- 
sociation of  individuals 
from  entering  into  any 
combinations,  pools,  agree- 
ments in  the  form  of 
trusts,  confederation,  con- 
spiracy or  understanding 
declared  illegal  by  this  ar- 
ticle, or  any  other  law  of 
this  State  relative  to 
pools,  trusts,  conspiracies 
and  unlawful  combina- 
tions. And  it  shall  be  the 
duty  of  the  Attorney-Gen- 
eral and  of  the  prosecut- 
ing attorneys  to  institute 
proceedings  in  equity  to 
prevent  and  restrain  all 
violations  of  this  article 
and  of  any  other  law  con- 
cerning pools,  trusts  and 
conspiracies  and  unlawful 
combinations.  Such  pro- 
ceedings may  be  by  way  of 
petition,  setting  forth  the 
case  and  praying  that  such 
violation  be  enjoined  or 
otherwise  prohibited. 
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When    the    parties    com- 
plained of  shall  have  been 
duly  notified  of  snch  peti- 
tion, the  conrt  shall  pro- 
ceed, as  ?oon  as  may  be,  to 
the  hearing  and  determi- 
nation of   the   case;   and 
pending  such  petition,  and 
before    final    decree,    the 
court  may,  at  any  time, 
make  such  temporary  re- 
straining order  or  prohi- 
bition as  shall  be  just  in 
the  premises/* 
Section  5  of  the  Sherman  Act,  which  is  as  fol- 
lows:    '*  Whenever  it  shall  appear  to  the  court  be- 
fore which  any  proceeding  under  section  four  of  this 
act  may  be  pending,  that  the  ends  of  justice  require 
that  other  parties  should  be  brought  before  the  court, 
the  court  may  cause  them  to  be  summoned,  whether 
they  reside  in  this  district  in  which  the  court  is  held 
or  not;  and  subpoenas  to  that  end  may  be  served  in 
any  district  by  the  marshal  thereof,"  was  until  the 
amendment  of  our  act  by  the  said  Act  of  1907,  also 
in  our  statute  in  almost  the  precise  words  of  the  Sher- 
man Act  above  quoted.     [See  Sec.  8980,  R.  S.  1899.] 
For  some  reason,  this  section  was  omitted  from  the 
Act  of  1907,  but  whether  it  has,  or  has  not  been  re- 
pealed, we  need  not  now  discuss. 

Section  10304,  Revised  Statutes  1909,  the  penal- 
ties of  which  are  being  invoked  in  the  instant  case, 
is  clearly  not  a  statute  prescribing  procedure,  but  a 
statute  prescribing  the  punishment  which  may  be  in- 
flicted upon  a  guilty  domestic,  or  domiciled  foreign, 
corporation.  Also  section  10302,  Revised  Statutes 
1909,  prescribes  the  punishment  which  shall  be  in- 
flicted upon  a  natural  person,  found  guilty  of  the  fel- 
ony therein  denounced  when  prosecuted  criminally. 
Can  anything  be  clearer  than   that   the   penalties   of 
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these  two  sections  are  not  in  the  nature  of  things  in- 
terchangeable! That  a  natural  person  cannot  be  pun- 
ished under  section  10304,  nor  can  a  corporation  be 
punished  under  section  10302!  There  must  be  a  com- 
mon ground,  otherwise  a  natural  person  or  persons,  or 
a  co-partnership,  might  conspire  with  a  corporation  or 
many  corporations  and  being  legally  incapable  of  com- 
mon punishment,  one  or  the  other,  or  both,  would  go 
acquit.  Suppose  that  in  the  instant  case  John  Doe 
and  Richard  Roe,  being  sole  traders  in  buying  and 
selling  yellow  pine,  and  John  Smith,  being  a  manu- 
facturer of  yellow  pine,  had  conspired  and  combined 
with  the  Arkansas  Lumber  Company  and  all  of  the 
other  respondents,  would  the  prosecution  here  have 
been  in  qiu)  warra/nto  against  both  corporations  and 
persons,  or  an  information  for  a  felony  against  both 
the  corporation  and  natural  persons,  or  would  the 
State  have  proceeded  against  the  corporations  in  quo 
warranto  and  the  natural  persons  by  indictment  as 
for  a  felony,  for  the  identical  oflfense,  or  would  the 
State  have  pursued  the  one  and  let  the  other  go  ac- 
quit! [2  Eddy  on  Combinations,  sec.  1085.]  Can  it 
be  contended  that  quo  warranto  is  a  proper  remedy 
in  such  case  against  a  natural  person!  We  submit  so 
much  arguendo,  and  touching  neither  question  give  an 
opinion.  The  points  are  not  in  the  case.  They  are 
logs  heaved  overboard  to  ascertain  if  we  have  been 
drifting,  and  if  so  whither  and  how  far. 

With  so  much  similarity  in  substance  between  our 
statutes  and  the  Federal  Sherman  Act,  our  actions  in 
this  State  have  been  uniformly  by  so-called  informa- 
tions in  the  nature  of  qiw  warranto  brought  in  the  Su- 
preme Court  and  not  in  any  circuit  court,  while  the 
actions  brought  by  the  United  States  under  the  Sher- 
man Act  have  been  both  by  criminal  prosecution 
(United  States  v.  Patterson,  205  Fed.  292),  and  by 
action  in  equity  in  the  circuit  courts  (now  by  amend- 

260  Mo.— 19 


Digitized  by 


Google 


290       SUPREME  COXJRT  OF  MISSOURI, 


state  ex  inf.  t.  Arkansas  Lumber  Co. 


ment  of  procedure,  the  district  courts),  of  the  United 
States.     [United  States  v.  Knight  Co.,  156  U.  S.  1 
United  States  v.  Freight  Association,  166  U.  S.  290 
United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  505 
Hopkins  v.  United  States,  171  U.  S.  578;  Anderson 
V.  United  States,  171  U.  S.  604;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.  S.  211;  Northern  Securi- 
ties  Co.  V.  United  States,  193  U.  S.  1.  c.  317.] 

Clearly  then  an  action  in  equity  may  be  brought 
under  section  10303  of  our  statute  to  **  prevent  and 
restrain''  violations  of  these  statutes  against  *  Spools, 
trusts  and  conspiracies."  Such  an  action  in  a  proper 
case  would  reach  combinations  of  natural  persons,  or 
partnerships,  or  corporations,  as  well  as  natural  per- 
sons and  corporations.  [Hopkins  v.  United  States, 
supra;  Anderson  v.  United  States,  supra.]  No  reason 
can  be  seen  why  the  penalties  provided  for  in  section 
10304  could  not  be  made  to  follow  a  finding  of  guilt 
against  a  corporation  pursuant  to  the  procedure  set 
out  in  section  10302.  But  this  point  is  not  before  us. 
No  theory  is  known  under  which  a  natural  person  vio- 
lating these  anti-trust  statutes  could  be  proceeded 
against  by  quo  warranto.  We  have  had  a  statute  de- 
fining the  practice  in  quo  warranto  and  the  conditions 
to  which  the  same  apply,  since  at  least  as  early  as  Jan- 
uary 14,  1825;  this  statute  has  survived  the  Practice 
Act  and  has  come  down  to  us  almost  unchanged.  [Sees. 
2631  et  seq.,  R.  S.  1909.]  It  is  ample  to  oust  from 
office  any  individual  who  usurps  such  office  or  any 
franchise  and  such  was  its  ancient  and  time-honored 
office,  but  does  a  natural  person  violating  these  stat- 
utes usurp  an  office  or  a  franchise!  What  does  he 
usurp!  Merely  the  right  to  break  the  law.  He  is  a 
plain  malefactor,  an  ordinary  felon,  liable  to  be  incar- 
cerated in  the  penitentiary  for  the  violation  of  a  penal 
statute.  But  this  point  is  not  in  the  case  at  bar.  We 
mention  it  arguendo. 
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But  the  right  to  proceed  against  corporations  for 
conspiracies  in  restraint  of  trade,  is  said  by  Mabshaix, 
J.,  to  be  derived  from  the  common  law.  [State  ex  inf. 
V.  Armour  Packing  Co.,  173  Mo.  1.  c.  388.]  And  the 
common-law  method  was  by  an  information  in  the 
nature  of  quo  warranto.  [27  Cyc.  907.]  **If,"  says 
Cyc.  ''a  corporation  is  shown  to  be  engaged  in  monop- 
olizing an  industry,  quo  warranto  or  similar  proceed- 
ings may  be  begun  by  the  Attorney-General  or  other 
proper  officer  and  judgment  may  be  rendered  either 
dissolving  the  corporation  altogether  or  ousting  it  from 
its  present  course."  This  is  the  rule  abundantly  set- 
tled by  the  holdings  in  this  State.  [State  ex  inf.  v. 
Standard  Oil  Co.,  supra;  State  ex  inf.  v.  Delmar  Jockey 
Club,  200  Mo.  1.  c.  70.] 

It  would  appear  then  that  we  have  in  this  State 
three  methods  of  proceeding  against  violators  of  our 
anti-trust  statutes:  (a)  by  indictment  or  information 
as  for  a  felony  (if  the  offender  be  a  natural  person) ; 
(b)  by  bill  in  equity  to  ''prevent  and  restrain,  under 
section  10303,  which,  jurisdiction  attaching,  and  proof 
being  made,  draws  to  it  the  punishments  prescribed 
by  section  10304;  and  (c)  actions  at  common  law  by 
informations  in  the  nature  of  quo  warranto,  where 
all  defendants  are  corporations.  If  we  could  proceed 
against  and  convict  for  these  offenses  a  natural  per- 
son by  a  proceeding  in  quo  warranto,  we  could  not 
pmiish  him. 

It  is  fairly  clear  that  in  providing  statutory  rem- 
edies our  Legislature  did  not  contemplate  that  the  rem- 
edies so  provided  would  be  utterly  ignored  and  the  old 
remedy  at  common  law  would  be  exclusively  invoked 
in  a  court  now  sadly  in  arrears  with  its  work  and  that 
the  forum  provided  by  statute  would  never  be  used. 
Be  this  as  may  be,  the  existence  and  nature  of  the 
three  remedies  provided  and  the  nature  and  history 
and  derivation  of  our  statute,  incline  us  to  the  view 
that  the  Legislature  did  not  contemplate  the  use  of  a 
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jury  in  the  equity  proceeding,  and  that  in  the  quo  war- 
ranto proceeding  our  holdings  in  this  State  on  this 
point  have  decided  it,  unless  and  until  we  shall  see  fit 
to  overrule  these  cases.  [State  ex  inf.  v.  Standard 
Oil  Co.,  supra;  State  ex  rel.  v.  Vail,  supra;  State  ex 
rel.  V.  Lupton,  supra.]  We  have  also  pointed  out  the 
similarity  between  the  Sherman  Act  and  our  statute 
in  order  to  point  the  moral,  that  since  the  Sherman 
Act  has  been  said  to  be  penal  in  its  nature,  so  far  as 
the  necessity  of  strict  construction  is  concerned 
(Northern  Securities  Co.  v.  United  States,  193  U.  S. 
1.  c.  358),  no  reason  can  be  seen  why  our  statute,  an 
exact  rescript  as  to  many  sections  and  in  pari  materia 
as  to  all  others  here  concerning  us,  is  .not  also  penal. 
[State  ex  inf.  v.  Continental  Tobacco  Co.,  177  Mo.  1. 
c.  37.]  There  is  neither  rhyme  nor  reason  in  an  ar- 
gument then,  which  urges  upon  us  that  since  the  Stat- 
ute of  Limitations  may  not  run  against  the  State  in 
the  ordinary  qjw  warranto  proceeding  to  determine 
title  to  oflBce,  or  to  determine  the  right  of  a  town  to 
assume  corporate  powers,  therefore  a  proceeding  un- 
der our  anti-trust  statutes  follows  the  same  rule,  re- 
gardless of  the  fact  that  these  statutes  are  penal. 
Whether  there  is  a  bar  by  limitation  to  the  ancient 
oflBce  of  an  information  in  the  nature  of  quo  warranto 
or  not,  we  need  not  decide,  and  so  give  no  opinion,  but 
since  our  statute  is  penal  and  since  the  penalty  is 
death  to  the  corporation,  or  confiscation  of  its  prop- 
erty in  whole  or  in  part  (by  a  fine)  to  the  State,  it  is 
impossible  to  escape  the  conviction  that  section  1890 
of  our  statutes  prescribing  limitations  applies  when 
aided  by  section  1914,  both  of  which  we  quote  supra, 
at  length. 

Such  limitation,  however,  does  not  have  refer- 
ence to  the  day  of  the  making  and  entering  into  the 
illegal  conspiracy,  but  to  the  date  of  the  last  proven 
overt  act  under  such  conspiracy,  regardless  of  the  date 
at  which   the   original   illegal   agreement   was  made. 
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[Ware  v.  United  States,  154  Fed.  577;  United  States 
V.  Brace,  149  Fed.  874.] 

The  sections  quoted  from  the  criminal  law  and 
providing  for  limitations  for  the  bringing  of  actions 
for  penalties  and  forfeitures,  as  urged  by  respond- 
ents, do  not  apply,  for  the  very  clear  reason  that  this, 
as  we  have  seen  above,  is  a  civil  action  and  not  a  crim- 
mal  action ;  therefore,  the  Statute  of  Limitations  pro- 
viding for  the  time  within  which  civil  actions  must  be 
brought  must  govern  and  guide  us.  Other  jurisdic- 
tions also  hold  likewise.  [Com.  v.  Birchett,  2  Va.  Cas. 
51.]  We,  therefore,  hold,  that  all  acts  alleged  to  have 
been  done  in  contravention  of  the  statutes  relating 
to  pools,  trusts  and  combinations  by  respondents  prior 
to  July  30,  1905,  are  barred,  and  that  if  we  are  to 
find  them  guilty  we  must  so  find  them  from  unlawful 
conspiracies  made  and  had  subsequent  to  said  date, 
or  continuations  of,  or  overt  €icts  under,  prior  con- 
spiracies, which  continuations,  or  overt;  acts  were  done 
subsequent  to  the  latter  date. 

This  view  obviates  the  consideration  of  the  con- 
tention that  the  motion  to  elect  should  have  been  sus- 
tained. 

V.  It  is  urged  by  some  of  the  respondents  that  we 
have  no  jurisdiction  in  this  case  because  the  acts  al- 
leged to  have  been  done  in  contravention  of  law  are 
the  same  acts  over  which  the  Interstate  Commerce 
Law  applies,  and  which  acts  are  reserved  by  the  Con- 
gress for  its  regulation. 

This  contention  is  no  longer  an  open  question  and 
cannot  be  sustained.  It  was  raised  and  disposed  of 
in  a  manner  opposed  to  the  contentions  of  respondents 
in  the  case  of  State  ex  inf.  v.  Standard  Oil  Co.,  218 
Mo.  1.  c.  375.  It  was  again  urged  in  the  United  States 
Supreme  Court  on  appeal  in  the  latter  case  and  was 
by  that  court  decided  against  the  contentions  of  re- 
spondent.   These  views,  coming*  to  us  as  they  do,  from 
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a  well-considered  case  in  this  court,  and  with  the  ap- 
proval of  the  views  therein  expressed  by  the  highest 
court  in  the  land,  we  do  not  feel  disposed  to  re-open 
the  discussion  upon  the  point  or  to  interfere  with  the 
conclusions  reached  in  these  cases,  and  resolve  this 
point  against  the  contention  of  respondents. 

VI.  Learned  counsel  for  some  of  the  respondents 
urge  that  sections  10310,  10312  and  10304,  Revised 
Statutes  1909,  are  unconstitutional.  They  do  not  fur- 
nish us  with  any  suggestions  or  reasons  for  the  faith 
that  is  in  them.  It  is  true,  as  we  find,  that  by  a  some- 
what ridiculous  error,  probably  due  to  error  of  a  clerk 
or  copyist,  the  recital  of  the  article  and  sections 
amended,  is  erroneous  (Laws  1907,  p.  377 ;  Laws  1907, 
p.  374) ;  but  we  see  that  if  we  strike  out  the  erroneous 
part,  which  is  incorrectly  stated,  as  surplusage,  a  good, 
sufficient  and  correct  title  of  the  subject-matter  and 
contents  of  the  acts  remains.  Besides,  the  acts  refer 
to  the  title  of  the  chapter  by  the  style  under  which  it 
has  been  known  for  years,  that  is,  **  Pools,  Trusts  and 
Conspiracies."  The  articles  and  sections  only  have 
been  interchanged,  or  swapped  about,  leaving  the 
wording  of  the  title  of  the  acts  in  all  other  respects 
correctly  expressive  of  the  contents  thereof.  We  have 
no  particular  difficulty  with  this  sort  of  clerical  error, 
when  we  bear  in  mind  the  reason  for  section  28  of 
article  4  of  our  Constitution.  This  court  has  expres3ed 
both  the  reason  and  the  rule  in  this  language : 

'*The  evident  object  of  the  provision  of  the  or- 
ganic law  relative  to  the  title  of  an  act  was  to  have  the 
title  like  a  guide  board,  indicate  the  general  contents 
of  the  bill,  and  contain  one  general  subject  which 
might  be  expressed  in  a  few  or  a  greater  number  of 
words.  If  those  words  only  constitute  one  general  snb- 
ject;  if  they  do  not  mislead  as  to  what  the  bill  con- 
tains; if  they  are  not  designed  as  a  cove'  to  vicious 
and  incongruous  legislation,  then  the  title  can  stand 
on  its  own  merits,  is  an  honest  title  and  does  not  im- 
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pinge  on  constitutional  prohibitions.'*  [St.  Louis  v. 
Weitzel,  130  Mo.  1.  c.  616;  State  ex  rel.  v^  Wiethaupt, 
231  Mo.  1.  c.  459.] 

Judged  by  this  rule,  regard  being  had  to  the  rea- 
son and  wisdom  of  it,  we  would  not  say  that  so  palpa- 
bk  an  error,  so  patently  corrected  violates  the  amend- 
ing act  of  March  19,  1907,  even  if  this  court  had  not 
in  a  more  flagrant  case,  on  all-fours  with  the  facts  here, 
held  to  the  contrary.  [State  ex  rel.  v.  Weithaupt,  231 
Mo.  1.  c.  460.]  While  the  court  held  the  act  under 
discussion  in  the  above  case  unconstitutional,  it  was 
not  so  held  on  this  point,  but  upon  another  and  dif- 
ferent question  entirely.  Upon  the  identical  point  here 
to  the  fore  the  court  upheld  the  doctrine  we  here  ad- 
here to.  Whether  the  combined  effect  of  the  two  acts 
passed  by  the  General  Assembly  in  1907,  and  which 
sought  to  rei)eal  sections  8965  to  8982,  Revised  Stat- 
utes 1899,  was  suflBcient  for  that  purpose  under  the 
facts,  we  need  not  inquire,  tiU  a  prosecution  be  brought 
under  one  of  said  sections  attempted  to  be  repealed 
by  the  act  in  question.  We  are  unable  to  agree  with 
this  contention  and  disallow  this  point. 

VTI.  Returning  now  to  a  consideration  of  the 
question  which  comes  back  to  us  upon  the  whole  rec- 
ord, as  to  whether  the  facts  shown  in  evidence  (which 
facts  and  acts  of  the  respondents  or  overt  continuations 
thereof,  under  unlawful  conspiracies  in  restraint  of 
trade  theretofore  entered  into,  occurred  on  or  subse- 
quent to  the  30th  day  of  July,  1905),  are  sufficient  to 
show  that  respondents  are  guilty  as  charged,  we  are 
led  to  a  short  resume  of  the  facts  in  the  record  and  to 
a  consideration  of  the  persuasive  findings  in  this  be- 
half by  our  commissioner. 

The  commissioner  in  his  findings  of  fact  upon 
^hich  he  bottoms  his  findings  of  guilt,  bases  the  same 
^Pon  three  chief  propositions:  (a)  The  fixing  of 
prices  to  be  charged  for  yellow-pine  lumber;  (b)  cur- 
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tailment  of  output  by  agreement  and  concerted  move- 
ment; (c)  open  alliance  with  the  Southwestern  Lum- 
bermen's Association,  with  the  Lumber  Secretary's 
Bureau  of  Information,  and  with  the  National  Lumber 
Manufacturers'  Association,  all  three  of  which  asso- 
ciations he  finds  to  be  unlawful  fosterers  of  criminal 
conspiracies,  by  which  alliance  respondents  either 
themselves  (1)  divided  territory  among  retail  dealers, 
(2)  agreed  not  to  sell  to  so-called  ** poachers,"  farm- 
ers' co-operative  yards,  and  consumers,  or  (3)  agreed 
to  sell  only  to  so-called  legitimate  retail  dealers,  who 
were  members  6f  or  under  the  protection  of  the  said 
Southwestern*  Association,  or  consorted  with  knowl- 
edge of  the  fact,  with  those  who  did  these  things. 

Clearly,  if  we  find  respondents  not  guilty  of  each 
and  all  three  of  these  charges,  including  the  triangular 
ramifications  of  charge  (c),  touching  all  of  which 
there  was  proof  adduced,  the  finding  and  judgment 
should  be  for  respondents.  If  we  find  them  guilty  of 
any  one  of  these  charges,  judgment  should  be  against 
them. 

Some  preliminary  observations  upon  cold  ques- 
tions of  fact  may  be  here  referred  to,  so  that  they  may 
be  carried  in  mind  through  the  discussion  as  to  liability 
or  not  of  respondents  upon  the  facts. 

The  association  was,  as  we  have  seen,  organized 
in  1890;  it  had  when  this  suit  was  instituted  some 
three  hundred  members,  who  controlled  at  least  one- 
third  of  the  output  of  yellow-pine  lumber  in  the  United 
States.  When  this  action  began  and  for  many  years 
before,  the  association  was  annually  expending  in  the 
conduct  of  its  affairs  from  $60,000  to  $75,000  per  year, 
out  of  which  sum  the  secretary  was  paid  an  annual 
salary  of  $8000,  and  of  which  sum  one  respondent  alone 
paid  $2500  per  year,  although  until  1906 — sixteen  years 
after  its  organization — ^it  had  no  word  in  constitution 
or  by-law  publicly  setting  forth  and  declaring  the  ob- 
jects of  its  organization  and  maintenance,  the  raisons 
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d'etre,  of  its  living,  moving  and  having  its  being.  At 
the  meeting  held  in  Memphis  on  the  27th  of  February, 
1906,  there  were  present  some  six  attorneys,  who,  after 
viewing  the  transactions  of  the  association,  recom- 
mended that  an  amendment  to  the  constitution  be  had, 
which  should  set  forth  to  the  public  the  association's 
excuse  for  existing.  Accordingly  in  July,  1906,  at  the 
semi-annual  meeting*  in  Chicago,  article  3  to  the  con- 
stitution was  adopted.    This  article  is  as  follows: 

*'The  object  of  this  association  shall  be  to  se- 
cure a  full  imderstanding  of  the  conditions  surround- 
ing the  lumber  market  in  the  territory  covered  by 
this  association;  the  establishment  of  uniform  grades 
for  the  inspection  of  lumber;  to  promote  uniform  cus- 
toms and  usages  among  manufacturers  of  lumber;  to 
procure  and  furnish  to  its  members  such  informa- 
tion as  may  tend  to  protect  them  against  unbusiness- 
like methods  of  those  with  whom  they  deal,  and  such 
other  information  as  may  be  for  the  benefit  of  the 
members  of  the  association;  and  to  propose  and  carry 
out  such  other  measures  as  may  be  deemed  for  the 
welfare  and  in  the  interests  of  the  manufacturers  of 
lumber,  who  shall  be  members  of  this  association. ' ' 

Unfortunately  for  a  clear  and  connected  showing 
of  the  dealings  of  the  Southern  Lumber  Manufactur- 
ers' Association  and  the  Yellow  Pine  Lumber  Associa- 
tion, the  secretary  had  destroyed  ''as  junk'*  in  1906, 
all  of  its  records,  including  letters  in  letter  files,  up, 
apparently,  to  the  very  date  of  destruction.  Likewise, 
some  of  the  witnesses,  practically  all  of  whom  were 
imfriendly,  were  afflicted  with  poor  memories  of  only 
fairly  ancient  facts.  As  illustrating  this  difficulty,  the 
below  excerpt  from  the  examination  of  a  witness  in 
the  case  is  pertinent : 

*'Q.  You  have  been  a  member  of  the  Committee 
on  Values  for  a  number  of  years  in  the  association? 
A.  I  think  so. 
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"Q.  Will  yx)u  tell  the  commissioner  what  years 
you  acted  as  a  member  of  the  Committee  on  Values! 
A.  I  do  not  remember. 

**Q.  Were  you  not  a  member  of  the  Committee 
on  Values  during  the  years  1904  and  1905!  A.  I  do  not 
remember. 

**Q.  Were  you  a  member  of  the  Committee  on 
Values  during  the  years  1902  and  1903!  A.  I  do  not 
remember  that  either.  If  you  have  got  the  records  of 
the  meeting,  perhaps  that  may  tell  you.  I  know  I  was 
a  member  some  time.  The  years  I  was  a  member  I 
do  not  remember. 

*'Q.  Do  you  remember  serving  as  one  of  the  Com- 
mittee on  Values  during  the  World's  Fair  year  in 
1904!    A.  Well,  I  do  not  remember. 

**Q.  Well,  you  remember  attending  the  so-caUed 
curtailment  meeting  at  the  World's  Fair  in  1904!  A. 
No,  sir;  I  do  not  think  I  did. 

**Q.  The  records  show  you  were  present  at  that 
meeting.  Now,  having  called  your  attention  to  that 
fact,  do  you  remember  whether  you  were  present  at 
that  meeting  or  not!  A.  Well,  if  you  show  me  the 
record  I  might  be  able  to  tell.  It  is  quite  possible  that 
if  I  could  read  the  proceedings  of  the  meeting  over, 
something  would  refresh  my  memory  so  that  I  could 
recall.  Well,  I  see  here  my  picture  in  the  proceedings. 
The  chances  are  that  I  was  there.  I  think  you  might 
take  it  for  granted  that  I  was.  I  see  my  picture,  and 
I  remember  something  now  of  standing  out  in  front 
of  the  Hoo-Hoo  building— I  have  that  recollection. 

**Q.  Now,  you  remember  at  that  meeting— you 
remember  you  went  into  executive  session  and  dis- 
cussed the  subject  of  curtailment!  A.  No  sir;  I  do 
not. 

*'Q.  Do  you  not  remember  that  such  a  session 
was  held,  at  which  time  you  were  present  and  at  which 
you  discussed  the  subject  of  curtailment  and  there 
urged  the  agreement  that  thirty-three  and  one-third 
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per  cent  of  the  output  of  your  lumber  should  be  cur- 
tailed for  the  next  ninety  daysT  A.  I  should  think  that 
as  president  of  the  Chicago  Lumber  &  Coal  Company 
I  would  not  represent  them  on  the  subject  of  curtail- 
ment, as  I  was  not  a  manufacturer. 

*'Q.  Now,  independently  of  the  Chica^  Lumber 
&  Coal  Company,  tell  the  commissioner  whether  you 
were  present  at  that  meeting  and  took  part  in  the 
curtailment  meeting  T  A.  I  do  not  remember  of  any 
executive  session.  I  remember  there  was  a  meeting 
held  in  the  large  room.  I  do  not  think  we  adjourned 
to  any  other  place  to  hold  an  executive  session.  I 
think  the  public  or  the  people  who  were  there  present 
attending  the  meeting  were  all  there  at  that  time. 

"Q.  The  record  of  the  proceedings  being  called 
to  your  attention,  state  if-  you  went  into  executive  ses- 
sion on  the  motion  of  Mr.  N;  W.  McLeod.  Do  you 
remember  such  a  motion  being  made?    A.   No,  sir. 

*'Q.  Do  you  remember  the  subject  of  curtailment 
being  discussed  there  f  A.  Yes,  sir ;  I  think  I  do.     .     .     . 

**Q.  Tell  the  commissioner  whether  you  took  any 
part  in  the  discussion  of  the  curtailment  at  that  time? 
A.  I  do  not  recall. 

**Q.  Do  you  remember  Mr.  J.  B.  White  being 
there!   A.  No,  sir ;  I  do  not  think  I  do. 

*'Q.  Do  you  remember  Mr.  E.  A.  Long  being 
there!   A.  I  think  I  do. 

**Q.  Do  you  remember  his  address  at  that  time 
pointing  out  the  surplus  production  of  lumber!  A.  No, 
sir;  I  do  not. 

**Q.  When  did  you  first  hear  about  the  curtail- 
ment meeting  held  on  that  occasion!  A.  I  presume  if 
I  was  there  I  heard  of  it  at  that  time. 

**Q.  What  is  your  answer  now  to  the  commis- 
sioner as  to  whether  you  took  part  in  that  curtailment 
meeting  or  not!  A.  The  minutes  of  the  meeting  show 
that  I  was  there,  but  I  have  no  recollection  of  it. 
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**Q.  Do  you  remember  being  present  at  the  meet- 
ing when  it  went  into  execntive  session?  Do  yon  re- 
member what  any  member  said  abont  the  curtaihnent 
there!    A.  No,  sir. 

**Q.  Do  you  remember  what  Mr.  R.  A.  Long  said 
at  that  time  in  the  executive  session!    A.  No,  sir. 

*'Q.  Did  you  make  a  speech  on  the  subject  of  cur- 
taihnent!   A.  Not  that  I  have  any  recollection  of. 

''Q.  Did  Mr.  Nelson  W.  McLeod  make  a  speech 
on  the  subject  of  curtailment!    A.  Not  that  I  recall. 

'*Q.  Did  Mr.  Charles  A.  Keith  make  a  speech  on 
it!    A.  Not  that  I  recall. 

'*Q.  Do  you  remember  a  sing^le  word  that  was 
said  on  the  subject  of  curtailment!  A.  Not  that  I 
recall. 

''Q.  Do  you  remember  that  they  had  the  subject 
of  curtailment  up!  A.  You  mean  in  the  meeting  that 
they  had  the  subject  of  curtailment  up! 

*'Q.    Yes,  sir!    A.  I  believe  they  did. 

'*  Q.  The  records  show  you  went  into  an  executive 
session  to  discuss  curtailment.  Do  you  remember  that! 
A.   No,  sir. 

'*Q.  Did  your  Bradley  Lumber  Company  curtail 
for  ninety  days !   A.  I  do  not  recall  that,  either. 

'*Q.  Did  your  Bradley  Lumber  Company  curtail 
for  six  months?  A.  I  do  not  recall  that.  I  do  not 
think  they  did. 

*'Q.  What  makes  you  have  that  opinion  that  you 
do  not  think  they  did!  A.  Well,  that  is  a  sawmill. 
It  was  not  producing  much  at  that  time.  I  do  not 
recall  whether  we  curtailed  or  not. 

*'Q.  Did  you  ever  report  to  Mr.  George  K.  Smith 
that  you  were  curtailing  at  the  Bradley  Lumber  Com- 
pany !    A.  Not  that  I  recollect  of. 

''Q.  Did  you  ever  receive  a  letter  from  Mr. 
George  K.  Smith,  asking  if  you  were  curtailing,  after 
that  meeting!    A.  Not  that  I  recollect  of. 
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"Q.  Do  you  remember  any  member  of  that  as- 
sociation discussing  with  you  the  subject  of  curtail- 
ment at  any  time  during  the  year  1904!  A.  It  is  pos- 
sible they  may  have — ^if  tiie  matter  was  discussed.  I 
have  no  recollection  of  it. 

*'Q.  Did  you  go  to  the  New  Orleans  meeting  in 
January,  1905  T    A.  I  think  not. 

"Q.  Do  you  remember  attending  the  semi-annual 
meeting  of  the  Southern  Lumber  Manufacturers'  As- 
sociation held  in  the  city  of  St.  Louis  on  July  18 
and  19, 1905  T  A.  I  do  not  recall.  If  it  was  held  here 
it  is  probable  that  I  did  attend. 

'*Q.  Well,  the  record  shows  you  were  there,  rep- 
resenting the  Chicago  Lumber  &  Coal  Company — the 
official  record  of  the  association.  Now,  after  having 
your  attention  called  to  that  fact,  what  is  your  best 
recollection  as  to  whether  you  attended  that  semi-an- 
nual meeting  or  not?  A.  I  have  no  recollection  of  it 
at  all.    .     .     . 

'*Q.  Ordinarily,  you  have  a  right  good  memory, 
have  you  not!    A.   Sometimes,  on  some  subjects.'' 

When  this  action  was  begun,  our  statute,  which 
is  leveled  against  'Spools,  trusts  and  conspiracies,"  in 
*' restraint  of  trade,"  provided  among  other  things 
that  it  was  unlawful  to  (a)  ** create,  enter  into,  become 
a  member  of  or  participate  in  any  pool,  trust,  agree- 
ment, combination,  confederation  or  understanding 
with  any  other  person  or  persons  to  regulate,  con- 
trol or  fix  the  price  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity,  convenience  or 
repair,"  or  to  *' enter  into,  become  a  member  of  or 
participate  in  any  pool,  trust,  agreement,  contract, 
combination,  confederation  or  understanding  to  fix  or 
limit  the  amount  or  quantity  of  any  article  of  man- 
ufacture, .  .  .  merchandise,  commodity."  [Laws 
of  1907,  p.  377;  Sec.  8965,  R.  S.  1899;  Sec.  10299,  B.  S. 
1909.]  The  petition  in  this  case  charges  among  other 
things  and  variations  of  this  charge  that  '*  respondents 
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have  created,  entered  into,  become  members  of  and 
participated  in  a  pool,  trust,  agreement,  combination, 
confederation  and  nnderstaiiding  among  themselves, 
with  each  other  and  with  other  corporations  and  per- 
sons to  relator  unknown,  with  the  purpose,  design  and 
view  to  regulate,  control  and  fix  the  price  to  be  paid  by 
retail  dealers  in  lumber  and  consumers  of  lumber  in 
this  State  for  lumber  offered  for  sale  and  sold  in  this 
State,  to  maintain  such  prices  when  so  regulated  and 
fixed,  to  regulate,  fix'  and  limit  the  amount  and  quan- 
tity of  lumber  manufactured  and  bought  and  sold,  to 
control  and  limit  the  trade  in  lumber,  and  to  limit 
competition  in  such  lumber  trade  in  the  State  of  Mis- 
souri/' The  petition  charges  consummation  of  these 
several  acts,  i.  e.,  not  only  that  respondents  had  con- 
spired together  with  the  ** purpose,  design,  view''  and 
intent  to  fix  the  price  and  limit  the  output  of  lumber 
in  this  State,  but  that  they  had,  pursuant  to  this  fell 
purpose,  actually  accomplished  their  designs  and  had 
fixed  tiie  price  of  lumber  to  consumers  and  retailers, 
and  had  limited  the  output  of  yellow-pine  lumber  in 
this  State. 

If  from  the  proof  we  shall  find  that  the  respond- 
ents conspired  with  each  other  to  limit  the  output,  or 
amount  of  lumber  manufactured  in  this  State,  clearly 
it  makes  no  difference  (except  as  affording  an  overt 
act,  or  continuance  of  the  conspiracy,  so  as  to  toll  the 
statute,  if  the  original  conspiracy  itself  has  been 
barred  by  limitations)  whether  the  agreement  was 
ever  carried  out  or  not.  Our  statute  is  leveled  against 
the  making  and  entering  into  the  conspiracy  de- 
nounced; nor  does  it  maka  any  difference  that  some  of 
the  respondents  have  no  mills  in  Missouri  and  actually 
manufacture  no  lumber  here,  so  long  as  some  of  them 
do  have  mills  here  and  do  manufacture  lumber  here 
in  this  State,  and  so  long  as  they  have  agreed,  or 
conspired  with  local  manufacturing  respondents  to  cur- 
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tail  the  output  or  any  part  of  the  output  actually  made 
m  Missouri. 

The  facts,  as  we  have  detailed  them  in  the  state- 
ment of  the  case  under  the  catch-word  '* curtailment,*' 
show  a  most  bold  and  flagrant  agreement  of  the  asso- 
ciation of  which  respondents  are,  were  or  subsequently 
became  members,  to  control  and  limit  the  amount  of 
yellow-pine  lumber  manufactured  in  this  State  and 
elsewhere.  This  agreement  was  made  June  14,  1904. 
The  oflBcial  report  of  the  secretary  of  the  Southern 
Lumber  Manufacturers'  Association  (later  the  Yel- 
low Pine  Manufacturers'  Association,  and  which  for 
convenience  we  will  style  the  Yellow  Pine  Association), 
uses  this  language : 

**The  meeting  then  went  into  executive  session  to 
deal  with  the  question  of  curtailment  of  output  as  re- 
ferred to  in  the  president's  address  and  the  secretary's 
report.  The  matter  received  very  careful  considera- 
tion, and  from  the  figures  submitted  it  was  found  ad- 
visable to  recommend  to  all  manufacturers  a  reduc- 
tion of  thirty-three  and  one-third  per  cent  of  the  output 
of  all  sawmills  until  such  time  as  the  demand  should 
more  nearly  absorb  the  supply." 

Present  at  this  meeting  by  their  representatives 
and  actually  participating,  so  far  as  the  record  shows, 
were  the  following  respondents:  Arkansas  Lumber 
Company,  Bowman-Hicks  Lumber  Company,  Central 
Coal  &  Coke  Company,  Chicago  Lumber  &  Coal  Com- 
pany, Colonial  Lumber  &  Timber  Company,  Dierkes 
Lumber  &  Coal  Company,  Foster  Lumber  Company, 
Preeman-Smith  Lumber  Company,  Grayson-McLeod 
Lumber  Company,  Long-Bell  Lumber  Company,  Mis- 
souri Lumber  &  Land  Exchange  Company,  Missouri 
Lumber  &  Mining  Company,  W.  E.  Pickering  Lumber 
Company,  and  Van  Cleve  Lumber  Company. 

Subsequently  and  at  the  next  annual  meeting  of 
the  Yellow  Pine  Association  held  at  New  Orleans  Jan- 
uary 24,  1905,  Mr.  B.  A.  Long,  the  then  president  of 
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the  said  association,  delivered  an  address,  in  whidi  he 
said,  relative  to  the  cnrtailment  movement,  among 
other  things,  this : 

''This  condition  cansed  a  break  in  our  prices  to 
snch  an  extent  that  fey  Jnne  first  we  fonnd  the  man- 
ufacturers suflSciently  anxious  to  sell  and  the  retailer 
and  the  consumer  so  disinclined  to  buy,  as  to  bring  our 
selling  price  close  to  and  in  some  cases  below  the  cost 
of  manufacture,  and  so,  at  our  semi-annual  meeting  in 
June,  a  resolution  was  passed  looking  to  the  reduction 
of  our  output  about  thirty-three  per  cent.  Some  of 
the  most  successful  men  in  our  line  of  business  shook 
their  heads  and  made  the  statement  that  we  could  not 
'legislate  prices,'  that  supply  and  demand  must  gov- 
ern, and  that  the  supply  would  be  governed  by  'sur- 
vival of  the  fittest/  In  spite  of  these  prophecies  we 
succeeded  in  securing  the  co-operation  of  about  eighty 
per  cent  of  the  manufacturers  of  yellow  pine,  and  so 
the  plan  was  entered  into  and  tested  between  July  first 
and  October  first.  In  less  than  ten  days  from  July 
first  the  downward  tendency  of  prices  had  been  checked, 
and  within  thirty  days  a  substantial  advance  had  been 
made." 

A  diflference  of  verbiage,  perhaps  owing  to  loose 
diction,  will  be  noted,  as  occurring  in  the  language  of 
the  secretary  and  the  president.  The  president  speaks 
of  the  curtailment  movement  as  having  been  origi- 
nated by  a  "resolution"  of  the  Yellow  Pine  Associa- 
tion, while  the  secretary  in  his  report  calls  it  a  "rec- 
ommendation." This  speech  of  the  president,  after 
being  characterized  by  the  movent  as  a  "wonderful 
address,"  was  referred  to  a  committee  for  such  action 
as  the  committee  might  deem  proper  to  make  touch- 
ing the  recommendations  contained  therein.  The  com- 
mittee made,  touching  the  phase  of  curtailment,  this 
report: 

"Your  committee,  to  whom  was  referred  the  ad- 
dress of  our  president,  respectfully  report: 
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**We  recommend  to  all  members  a  most  careful 
study  of  all  the  suggestions  so  ably  presented.  Rec- 
ognizing the  great  victory  gained  by  our  late  efforts  at 
curt^dlment,  we  offer  the  following: 

"Resolved,  That  there  shall  be  appointed  a  per- 
manent Committee  on  Values. 

**In  addition  to  former  work  of  said  committee, 
it  shall  be  their  further  duty  to  appoint,  from  their 
own  number,  a  select  committee  of  five,  who  shall  be 
charged  with  carefully  studying  all  market  conditions 
and  conditions  of  stock,  and  who  shall,  in  event  of 
apparent  necessity,  take  such  action  to  secure  further 
curtailment  as  they  may  deem  needful." 

This  report  was,  on  January  25,  1905,  adopted, 
as  the  oflScial  report  of  the  Yellow  Pine  Association 
shows.  Present  at  the  adoption  of  this  resolution  and 
apparently  participating  therein,  were  representatives 
of  the  following  additional  respondents :  Alf  Bennett 
Lumber  Company,  Geo.  W.  Miles  Timber  &  Lumber 
Company,  Louis  Werner  Sawmill  Company.  Pres- 
ent at  both  the  1904  and  the  1905  meeting  were  rep- 
resentatives of  the  Frost-Trigg  Lumber  Company, 
Barr-Dubach  Lumber  Company,  and  Fred  B.  Dubach 
Lmnber  Company,  but  since,  as  to  the  three  latter  this 
action  has  been  already  dismissed  by  the  State,  on  ac- 
count of  inability  to  obtain  jurisdiction  over  them,  we 
need  not  longer  consider  them. 

The  sixteen  respondents  first  and  secondly  above 
mentioned  actually  participated  in  the  original  agree- 
ment to  curtail  the  output  of  yellow-pine  lumber.  While 
all  these  things  occurred  more  than  three  years  be- 
fore this  action  was  begun,  and  while,  as  we  have  seen, 
the  original  unlawful  agreement  to  limit  output  was 
entered  into  on  June  14,  1904,  yet  we  find  the  sixteen 
named  respondents  either  participating  in  renewals  of 
it,  glorying  in  the  results  of  it  and  passing  resolutions 
to  continue  it  indefinitely  in  January,  1905,  or  actually 
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present  and  taking  active  part  in  the  making  of  it. 
Conceding  that  we  must,  in  order  to  toll  the  statute, 
find  the  commission  of  an  overt  act  within  the  three- 
year  period,  if  the  original  conspiracy  be  barred,  we 
may  yet  find  this  by  circumstantial  evidence.  [State 
ex  inf.  V.  Firemen's  Fund  Ins.  Co.,  152  Mo.  1.]  But 
we  are  not  under  the  facts  here  compelled  to  resort  to 
circumstantial  evidence.  We  have  the  admissions  of 
the  chief  oflScer  and  only  active  managing  oflScer, 
namely  the  secretary  of  the  association.  In  his  re- 
port to  the  annual  meeting  held  in  January,  1908,  Sec- 
retary Smith  among  other  things,  says: 

**In  closing  my  report  one  year  ago  this  sentence 
was  used:  'Unless  something  unforeseen  happens  to 
prevent,  we  should  move  forward  during  1907  with  in- 
creasing numbers  and  increased  benefits  to  every  mem- 
ber.' As  you  all  know,  *  something'  happened  late  in 
October,  which  put  the  brakes  on  suddenly,  and  the 
effect  will  be  noted  in  our  figures  on  production,  as 
well  as  in  the  growth  of  the  association  and  the  income 
account. 

''Many  will  remember  a  circular  issued  on  Octo- 
ber 3rd  calling  attention  to  condition  of  stocks  at  that 
time  which  should  cause  manufacturers  to  'stop,  look 
and  listen.'  Since  that  time,  owing  to  the  financial 
stringency,  there  has  been  a  marked  reduction  in  pro- 
duction. 

"At  a  mass  meeting  of  manufacturers  of  yellow 
pine,  held  in  Memphis  on  November  14th,  a  suggestion 
was  made  that  the  running  time  of  sawmills  be  secured, 
with  a  statement  as  to  any  increase  or  decrease  in 
production.  From  actual  reports  sent  in,  the  reduc- 
tion in  production  during  November  among  328  mills 
was  203  million  feet;  among  420  mills  in  December  309 
million  feet,  and  among  206  mills  in  January  will  be  273 
million  feet.  Using  these  figures  as  a  basis,  it  i?  rea- 
sonable to  count  on  a  reduction  in  output  between  No- 
vember 1,  1907,  and  January  31,  1908,  of  one  billion 
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feet,  or  forty-four  per  cent,  in  the  States  covered  by 
our  membership.  The  effect  on  stocks  will  be  shown 
later.  Calls  for  running  time  of  sawmills  will  be  made 
monthly  until  conditions  change." 

Members  of  the  Yellow  Pine  Association  are  not 
80  far  co-partners  as  that  the  unlawful  agreements  or 
conspiracies  of  certain,  or  a  majority  of  the  members, 
will  bind  those  not  actually  making  or  present  and 
participating  in  the  making  of  such  agreement,  unless 
being  members,  but  having  no  active  part  in  the  making 
of  the  agreement  they  yet  carry  out  such  agreement 
by  an  overt  act  done  in  accordance  therewith.  In  the 
case  of  State  ex  rel.  v.  Stock  Exchange,  211  Mo.  1.  c. 
191,  all  members  of  the  association  conspired,  but  only 
a  part  of  the  members  acted.  Here  in  the  case  at  bar 
no  overt  general  rule,  resolution  or  by-law  of  the  Yel- 
low Pine  Association  expressed  any  unlawful  purpose 
or  tendency,  and  only  part  of  the  respondents  were 
present  at  the  meeting  which  passed,  or  at  the  endorse- 
ment of,  the  curtailment  resolution ;  hence  the  distinc- 
tion. [State  ^x  rel.  v.  Stock  Exchange,  211  Mo.  181.] 
Since  some  of  the  acts  and  purposes  of  the  Yellow 
Pine  Association  were  praiseworthy,  the  merely  be- 
coming a  member  of  it  was  not  of  itself  so  far  a  con- 
spiracy as  to  cause  an  invototion  of  the  rule  that,  a 
conspiracy  being  shown,  the  acts  and  statements  of  any 
conspirator,  dum  fervet  opuSj  will  bind  all.  Yet  if  one 
know  of  an  unlawful  conspiracy  of  an  association  and 
of  its  unlawful  acts,  and  so  having  knowledge  join  it, 
such  one  becomes  tainted  with  like  guilt  as  inheres  to 
him  who  took  part  in  the  conspiracy  at  its  inception. 
[United  States  v.  Lake  Shore  &  M.  S.  Ey.,  203  Fed. 
295.]  But  a  member  of  this  association  is  not  to  be 
held  guilty  and  is  not  bound  by  the  admissions  of  a 
co-member  of  the  association,  if,  having  taken  no  part, 
he  withdraw  on  getting  knowledge,  or  if,  without 
knowledge  of  the  association's  conspiracy,  he  subse- 
quently join,  but  take  no  part  in  the  conspiracy,  or 
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being  a  member  of  the  association  at  the  time  the  con- 
spiracy is  made,  neither  be  present  at  the  making 
thereof,  nor  have  knowledge  of  it,  nor  take  part  in  it, 
nor  knowingly  take  profit  from  it. 

In  passing  this  point  and  in  a  way  apropos  there- 
to, we  note  that  learned  counsel  for  respondents  com- 
plain strenuously,  if  not  bitterly,  that  the  commissioner 
refused  to  declare  as  a  matter  of  law  that  *'the  ob- 
jects and  purposes  of  the  Yellow  Pine  Association  as 
expressed  in  its  constitution  and  by-laws  as  they  have 
existed  since  the  month  of  January,  1902,  are  in  all 
respects  legal  and  laudable.''  In  the  view  we  take 
of  the  law  and  which  we  have  expressed  herein,  the 
refusal  of  the  commissioner  to  so  declare  cuts  no  fig- 
ure in  the  case.  In  the  view  we  take  of  the  facts  this 
is  also  for  a  greater  reason  true.  For  if  the  record 
shows  any  one  point  conclusively  and  beyond  dispute, 
it  is  that  neither  the  Yellow  Pine  Association  nor  its 
predecessor  ever  had  a  by-law  or  a  section  in  its  con- 
stitution setting  forth  its  objects,  or  reasons  for  exist- 
ing, till  July,  1906.  This  too,  notwithstanding  it  had 
expended  in  its  maintenance  more  than  $225,000  in  all ; 
that  it  paid  its  secretary  for  many  years  an  annual 
stipend  of  $8000,  and  spent  annually  for  up-keep  from 
$60,000  to  $70,000,  and  had  been  in  existence  for  six- 
teen long  years!  Having  no  publicly  expressed  ob- 
jects how  could  its  purposes  be  divined,  except  by  its 
overt  acts!  ''Wherefore  by  their  fruits  ye  shall  know 
them."    [Matthew,  7:20.] 

Coming  back  to  the  legal  effect,  under  our  statute, 
of  the  ''curtailment"  or  limitation  of  output  of  lum- 
ber growing  out  of  the  acts  of  the  Yellow  Pine  Asso- 
ciation, as  the  statement,  eked  out  by  this  opinion, 
shows  them,  there  can  be  but  one  view  we  take  it  that 
such  acts  were  unlawful  and  fall  within  the  purview 
of  the  acts  denounced  by  our  law.  [State  ex  rel.  v. 
People's  Ice  Co.,  246  Mo.  168;  State  ex  rel.  v.  Fire- 
man's Fund  Ins.  Co.,  supra.] 
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This  brings  us  to  a  consideration  of  the  proof 
upon  the  charge  that  respondents  fixed  the  prices  to 
be  charged  for  yellow-pine  lumber  in  this  State.  The 
learned  oommissioner  finds  that  respondents  are  guilty 
also  upon  this  charge.  Practically  from  the  organiza- 
tion of  the  association  of  yellow-pine-lumber  manufac- 
turers and  dealers,  this  association  issued  a  price  list. 
We  need  not  go  back  in  the  discussion  here  further  than 
the  year  1902,  however.  At  each  annual  meeting  there 
was  appointed  by  the  Yellow  Pine  Association  a  com- 
mittee of  members  thereof,  consisting  of  from  ten 
to  fifteen  of  the  largest  manufacturers  and  most 
prominent  and  aggressive  members  of  the  association. 
The  record  shows  that  B.  A.  Long  of  the  Long-Bell 
Lumber  &  Coal  Company ;  S.  H.  Fullerton,  of  the  Chi- 
cago Lumber  &  Coal  Company ;  C.  S.  Keith  of  the  Cen- 
tral Coal  &  Coke  Company;  N.  W.  McLeod  of  the 
ffrayson-McLeod  Lumber  Company,  and  J.  B.  White 
of  the  Missouri  Lumber  &  Mining  Exchange  Company, 
were  usually  found  serving  upon  this  committee,  which 
was  called  interchangeably  the  **  Committee  on  Val- 
ues'* and  again  the  ''Committee  on  Price  List."  The 
persons  named  above  were,  when  this  suit  was  begrm, 
and  for  years  had  been,  president  or  managing  oflScers 
of  the  respective  respondents  whose  names  follow 
theirs  above  herein.  We  deal  in  no  fulsome  praise 
and  render  honor  only  where  honor  is  due  when  we 
say  that  in  the  affairs  of  the  Yellow  Pine  Association 
throughout  its  career,  these  five  persons  were  facile 
princeps,  in  ''bad  eminence. '^ 

This  Committee  on  Values  was  a  standing  com- 
Diittee,  which  made  report  at  the  annual  and  semi-an- 
uual  meetings  of  the  association,  recommending  given 
and  stated  prices  for  each  item  of  the  several  grades 
and  specifications  of  lumber  manufactured  and  sold 
by  the  component  members  of  the  association.  These 
reports  of  the  Committee  on  Values  were  adopted  by 
the  association  as  the  prices  to  be  charged  for  the 
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several  items  and  grades  of  lumber.  The  Committee 
on  Values  also,  if  need  arose,  met  in  the  interim  be- 
tween the  annual  and  the  semi-annual  meetings  of 
the  association  and  promulgated  new  price  lists  of  yel- 
low-pine lumber,  which  lists  the  committee  transmitted 
to  the  secretary  and  the  latter  sent  out  to  the  mem- 
bers of  the  association.  In  the  year  1905  seven  such 
price-lists  were  gotten  out.  These  conditions  subsisted 
till  sometime  in  the  latter  part  of  the  year  1905  or 
the  early  part  of  the  year  1906,  when  legal  investiga- 
tions of  the  methods  of  the  association,  or  of  certain 
of  its  component  members,  having  been  set  on  foot  in 
the  State  of  Mississippi,  the  Yellow  Pine  Association, 
through  its  board  of  directors,  unanimously  adopted 
a  resolution  on  the  24th  day  of  January,  1906,  provid- 
ing that  the  Committee  on  Values  should  no  longer 
make  any  report  other  ''than  of  existing  conditions 
applicable  to  the  trade,"  and  that  such  committee 
should  not  make  ^'any  recommendation  affecting  prices 
to  be  charged  for  lumber  or  the  amount  of  the  product 
or  output  thereof."  This  resolution,  as  well  as  the 
reasons  for  the  adoption  of  the  same,  are  set  out  in 
extenso  in  the  statement  of  the  case.  No  report  of  the 
Committee  on  Values  was  presented  to  the  following 
annual  meeting.  But  at  the  next  meeting  of  the  board 
of  directors  a  new  section  was  added  to  the  by-laws  of 
the  association.  This  section  was  adopted  February 
27,  1906,  and  is  as  follows: 

''Section  5.  A  committee  of  thirty  shall  be  ap- 
pointed by  the  president,  to  be  known  as  the  'Market 
Committee,'  whose  sole  duty  it  shall  be  to  ascertain 
from  time  to  time  and  in  such  manner  as  they  may 
deem  advisable,  the  prevailing  market  price  of  the 
various  classes  of  yellow-pine  lumber  and  the  existing 
conditions  as  to  supply  and  demand  for  the  same,  and 
to  cause  the  facts  thus  ascertained  to  be  disseminated 
from  time  to  time  among  the  members  of  the  associa- 
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tion;  and  it  shall  be  the  duty  of  the  secretary  to  aid 
said  committee  in  the  discharge  of  its  duty." 

The  committee  of  thirty  was  appointed.  The 
names  on  it  are  familiar  names  upon  the  record.  By 
the  advice  of  counsel  they  never  acted,  but  later  the 
matter  of  getting  out  a  price-list  of  lumber,  or  a  *' Yel- 
low Pine  Price  Current,''  was  turned  over  to  George 
K.  Smitii,  the  secretary  of  the  Yellow  Pine  Associa- 
tion, who  selected  a  list  of  sixty-three  correspondents, 
for  the  major  part  members  of  the  association,  from 
whom  he  got  monthly  reports  of  the  prices  which  they 
were  asking  for  lumber  of  the  several  kinds,  grades 
and  specifications  adopted  by  the  association.  From 
these  reports,  he  says,  as  a  basis  he  made  up  a  flat 
rate  sheet  of  delivered  prices  upon  a  basis  of  a  freight 
rate  of  twenty-three  cents  per  hundredweight.  We 
need  not  here  go  into  the  details  of  the  printing,  dis- 
semination and  promulgation  of  this  list.  We  have 
set  these  out  in  the  statement.  SuflSce  it  to  say  that 
the  prices  shown  by  Secretary  Smith 's  compilation  of 
the  reports  of  his  sixty-three  correspondents,  were  un- 
fair; they  are  styled  by  the  learned  commissioner 
''boosting''  prices.  If  a  great  majority  of  the  sixty- 
three  reports  showed  no  advance  in  the  price  of  a  given 
item,  the  price  list  would  yet,  almost  without  a  single 
exception,  show  an  increase  in  the  price  of  this  item. 
From  time  to  time  flat-rate  lists  were  made  up ;  from 
these  as  a  basis  booklets  were  prepared,  showing  de- 
livered prices  on  the  various  kinds  and  grades  of  yel- 
low-pine lumber  at  freight  rates  from  ten  cents  to 
forty-five  cents.  These  booklets  were  issued  by  the 
association  and  so  stated  upon  their  title-pages,  till 
as  late,  at  least,  as  December  27,  1905.  They  were 
called  ** Yellow  Pine  Price  Currents"  till,  at  least,  as 
late  as  July  18, 1906,  and  were  afterwards  styled  *'  Mar- 
ket Reports  on  Yellow  Pine  Lumber."  Till  Decem- 
ber 27,  1905,  they  bore  a  date,  stating  at  what  time 
the  prices  therein  became  effective,  and  this  too,  wheth- 
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er  they  were  gotten  out,  or  purported  to  be,  by  the 
individual  members  of  the  Yellow  Pine  Association  or 
by  the  secretary  of  the  association.  Some  nine  to  thir- 
teen thousand  of  these  lists  were  printed  for  each  re- 
vision of  prices  and  sent  out  by  the  secretary.  Some- 
times a  special  cover,  as  for  the  Long-Bell  Lumber 
Company,  would  be  used  to  enclose  the  flat  list,  or  the 
booklets  with  the  freight  rates  extended,  in  which  case 
the  members  of  the  association,  respondents  and  oth- 
ers, would  give  orders  to  the  secretary  for  whatever 
number  of  copies  of  the  flat-list  or  the  booklet  were 
desired.  These  would  be  fitted  with  the  individual 
cover  of  the  member,  addressed  upon  the  addresso- 
graph  of  the  secretary  of  the  association  and  by  him 
sent  out  to  retailers  and  customers  of  the  members 
of  the  association.  This,  in  brief,  is  a  recapitulation  of 
the  acts  of  the  association  upon  the  charge  under  dis- 
cussion. 

The  learned  commissioner  finds  that  the  members 
of  the  association,  including  the  respondents,  did  not 
abide  by  the  prices  shown  upon  these  price  lists,  either 
when  the  latter  were  made  by  the  Committee  on  Val- 
ues, or  when  made  by  the  secretary.  This,  we  think,  is 
a  correct  finding. 

But  our  statutes,  recognizing  as  impossible  and 
futile  the  legal  tracing  of  the  criminal  act  therein  de- 
nounced from  cause  to  effect,  have  wisely  made  the 
offense  to  consist  in  the  entering  into  of  the  conspiracy 
to  fix  prices.  Here  we  see  the  respondents  actually 
fixed  the  prices,  but  they  did  not  faithfully  follow  and 
abide  by  them.  The  reason  for  this  and  for  the  dis- 
crepancy seen  in  the  prices  actually  charged  for  lum- 
ber as  between  the  several  respondents  is  not  far  to 
seek.  The  respondents  were  continually,  as  was  nat- 
ural, long  on  certain  kinds,  sizes  and  grades,  and  short 
on  others ;  the  first  condition  dominated  a  cutting  be- 
low the  list  price  as  arbitrarily  fixed  by  the  Committee 
on  Values  or  by  the  secretary  as  we  have  seen,  and  the 
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second  a  **bposting''  above  that  list  price.  Again,  ad- 
vances of  cash  being  made  to  small  mill  men,  and  the 
loans  falling  due,  the  resultant  desire  to  collect  re- 
sulted in  the  placing  of  the  lumber  manufactured  by 
these  small  manufacturing  non-members  upon  the  mar- 
ket continually  at  a  price  below  the  list.  But  one  fact 
is  accentuated,  that  is  that  the  price  was  constantly 
advancing.  While  a  rigid  adherence  to  the  prices  fixed 
was  in  the  nature  of  things  well-nigh  impossible,  yet 
the  prices  charged  revolved  about  the  prices  fixed  like 
planets  in  their  orbits  revolve  about  the  sun. 

We  are  not  to  be  understood  as  declaring  as  a 
matter  of  law  under  our  Missouri  anti-trust  statutes, 
that  dealers  or  manufacturers  of  any  vendible  commod- 
ity of  sale  or  manufacture  may  not  issue  a  price-cur- 
rent. But  such  a  list,  or  compilation  of  prices  ought 
either  to  be  compiled  and  promulgated  by  an  indiffer- 
ent or  wholly  disinterested  person,  or  if  compiled  and 
promulgated  by  an  interested  person  it  ou^ht  to  be 
honestly  and  fairly  compiled ;  it  ought  fairly  to  repre- 
sent current  prices  as  based  upon  actual  sales,  or  upon 
actual  offers  to  buy  and  actual  offers  to  sell,  and  not 
misrepresent  such  prices  with  a  view  of  boosting  any 
prices  of  any  item  or  items.  If  in  the  instant  case 
there  had  been  touching  this  price-current  matter  no 
antecedent  unlawful  acts  of  the  Yellow  Pine  Associa- 
tion; if  this  association  had  not  for  years  promulgated 
as  current  prices,  lists  which  falsely  represented  and 
arbitrarily  fixed  the  price  of  yellow-pine  lumber  pur- 
suant to  the  adopted  report  of  a  Committee  on  Values, 
and  if  Smith,  the  secretary  of  the  association,  pursu- 
ing the  lawful  methods  originated  by  him  of  obtaining 
reports  from  correspondents  of  actual  sales,  had  fairly 
compiled  and  averaged  such  reports  into  a  list  of  cur- 
rent-prices of  yellow-pine  lumber,  we  would  not  say 
that  Smith's  acts,  or  the  acts  of  the  association  in 
this  behalf  were  unlawful.  In  truth  the  name  *' prices 
current"  explains  itself  in  law  as  in  diction.    To  pur- 
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sue  the  matter  further  would  be  merely  to  define  com- 
mon honesty,  the  rules  of  which  in  the  last  analysis 
are  all  the  respondents  in  this  matter  are  by  law  re- 
quired to  follow. 

That  these  prices  were  reasonable,  as  they  con- 
tend, and  such  as  in  the  nature  of  things  might  have 
eventuated  regardless  of  the  acts  of  respondents,  does 
not  help  them ;  they  may  not  violate  the  law  and  when 
caught  red-handed  say,  as  a  defense,  that  their  acts 
perhaps  hurt  no  one,  since  the  chances  are  the  prices 
would  have  risen  any  way  (Addyston  Pipe  &  Steel  Co. 
V.  United  States,  175  U.  S.  1.  c.  237) ;  nor  does  it  avail 
them  to  urge  that  the  real  object  of  the  Yellow  Pine 
Association  was  good,  and  that  the  ills  which  grew  up 
in  or  grew  with  the  association  were  unintentional. 
[State  'ex  rel.  v.  Firemen's  Fund  Ins.  Co.,  supra.]  It 
is  not  necessary  for  an  agreement  which  restrains  trade 
to  be  entered  into  for  the  purpose  of  so  doing;  it  is 
enough  that  the  obvious  and  necessary  effect  of  the 
agreement  is  to  restrain  trade.  [United  States  v. 
Freight  Association,  166  U.  S.  290.] 

Since  we  hold  that  this  court  is  not  concluded  by 
the  rulings  of  the  learned  conamissioner  in  admitting 
or  in  excluding  evidence,  nor  by  his  conclusions  of 
law,  but  that  we  may  from  the  evidence  preserved  in 
the  record  make  our  own  findings  of  fact  as  well  as  our 
own  conclusions  of  law,  it  follows  that  we  need  not 
concern  ourselves  with  the  exceptions  taken  by  the  re- 
spondents, nor  need  we  pass  upon  any  of  the  thousand 
or  more  cbjections  and  exceptions  to  the  admission  of 
testimony.  If  we  find  facts  enough  based  upon  compe- 
tent and  admissible  evidence,  and  law  enough  in  the 
record  to  sustain  one  or  more  of  the  charges  made, 
this  is  all  that  is  necessary  in  order  to  make  proper 
a  judgment  of  guilt  against  the  respondents. 

Indubitably,  since  the  Yellow  Pine  Itfanufactur- 
ers'  Association  is  not  sued  herein;  since  no  allega- 
tions are  made  in  the  information  regarding  it,  and 
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since  no  relief  is  asked  as  against  it,  we  are  without 
power  in  this  action  to  give  relief,  except  in  so  far  as 
what  is  said  herein  may  operate  as  rules  of  ethics  by 
which  it  may  square  its  behavior,  or  as  a  chart  by 
which  it  may  hereafter  steer  its  course.  The  remedy 
afforded  by  section  10303  might  have  reached  it,  but 
that  is  not  invoked  (Hopkins  v.  United  States,  supra), 
and  80  the  Yellow  Pine  Association  is  not  before  us 
m  the  legal  flesh. 

It  follows  that  we  find  the  following  respondents 
gnilty  as  charged  of  (a)  conspiracy  to  limit  the  output 
or  amount  of  yellow  pine  to  be  manufactured  in  Mis- 
souri; and  (b)  of  fixing  the  prices  to  be  charged  in 
Missouri  for  such  lumber,  to-wit: 

Alf  Bennett  Lumber  Company, 

Arkansas  Lumber  Company, 

Bowman-Hicks  Lumber  Company, 

Bradley  Lumber  Company, 

Calcasieu  Long  Leaf  Lumber  Company, 

Central  Coal  &  Coke  Con*)any, 

Chicago  Lumber  &  Coal  Company, 

Colonial  Lumber  &  Timber  Company, 

C.  J.  Carter  Lumber  Company, 

The  Dierkes  Lumber  &  Coal  Company, 

Dixie  Lumber  Company, 

Foster  Lumber  Company, 

Freeman-Smith  Lumber  Company, 

Geo.  W.  Miles  Timber  &  Lumber  Company, 

Grayson-McLeod  Lumber  Company, 

Hogg-Harris  Lumber  Company, 

Leidigh-Havens  Lumber  Company, 

Long-Bell  Lumber  Company, 

Louis  Werner  Saw  Mill  Company, 

Lufkin  Land  &  Lumber  Company, 

Missouri  Lumber  &  Land  Exchange  Company, 

Missouri  Lumber  &  Mining  Company. 

The  Ozan  Lumber  Company, 

W.  R.  Pickering  Lumber  Company 
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Van  Cleve  LnmbGr  Company. 

We  find  the  following  respondents  not  guilty,  to- 
wit:  Detroit  Timber  &  Lumber  Company,  for  the  rea- 
son that,  though  it  was  a  member  of  the  Yellow  Pine 
Association  from  1902  till  some  nebulous  time  in  1905, 
we  are  not  able  to  say  definitely  from  the  proof  whether 
it  was  a  member  on  the  30th of  July,  1905,  or  not;  Fer- 
guson-McDaris  Lumber  Company,  for  the  reason  that 
upon  the  face  of  things,  upon  the  letter  of  its  constitu- 
tion and  its  by-laws,  the  Yellow  Pine  Association  had 
reformed  upon  the  surface  when  this  respondent  be- 
came a  member  thereof  in  1907,  and  there  is  no  suflS- 
cient  proof  in  the  record  that  this  respondent  had 
guilty  knowledge  of  its  past  illegal  acts  (United  States 
V.  Lake  Shore  &  M.  S.  Ry.,  supra) ;  or  knowledge  of 
any  illegal  practices  of  the  secretary  in  getting  out  the 
so-called  market  reports,  since  this  respondent  was  a 
member  for  one  year,  the  year  1907  only :  Glen  Lum- 
ber Company,  which  became  a  member  in  1906,  for  the 
same  reasons  last  above%et  out ;  Ingram  Lumber  Com- 
pany, a  member  when  suit  was  begun,  for  the  reason 
that  there  is  no  proof  as  to  when  it  became  a  member, 
no  proof  of  actual  participation  in  the  making  of  any 
illegal  agreement,  or  any  proof  of  knowledge  that  such 
were  made,  or  proof  of  any  operations  thereunder ;  and 
the  Robert  Kamm  Lumber  Company,  which  became  a 
member  of  the  Yellow  Pine  Association  in  1907,  but 
touching  whose  participation  in,  or  guilty  knowledge 
of,  the  illegal  practices,  there  is  no  definite  proof  in  the 
record. 

From  the  facts  as  shown  by  the  record ;  from  the 
length  of  time  of  participation  in  the  unlawful  acts, 
and  from  the  active  and  aggressive,  or  passive  partici- 
pation, as  the  case  is,  of  respondents'  officers  and 
agents  in  these  acts,  we  do  not  find  that  the  ends  of 
justice  would  be  subserved  by  meting  out  to  each  of 
the  guilty  respondents  the  same  punishment. 
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In  our  opinion  judgments  of  forfeiture  should  be 
entered  as  to  each  of  the  below-named  respondents, 
dissolving  and  ousting  them  from  all  and  singular 
their  corporate  rights,  privileges  and  franchises,  and 
m  addition  thereto  a  fine  in  the  sum  below-named 
should  be  imposed  against  them  respectively,  as  set 
following  their  names,  as  a  punishment  for  their,  and 
each  of  their,  violations  of  the  laws  of  this  State, 
which  sums  shall  be  paid  into  the  State  Treasury  for 
the  use  and  benefit  of  the  State  of  Missouri,  within 
thirty  days  from  the  date  of  the  rendition  of  this  de- 
cision and  of  the  judgment  bottomed  thereon,  that  is 
to  say : 

Alf  Bennett  Lumber  Company,  ouster  and  a  fine 
of  $1000. 

Bowman-Hicks  Lumber  Company,  ouster  and  a 
fine  of  $10,000. 

Bradley  Lumber  Company,  ouster  and  a  fine  of 
$50,000. 

Calcasieu  Long  Leaf  Lumber  Company,  ouster 
and  a  fine  of  $50,000. 

Central  Coal  &  Coke  Company,  ouster  and  a  fine 
of  $50,000. 

Colonial  Lumber  &  Timber  Company,  ouster  and 
a  fine  of  $10,000. 

C.  J.  Carter  Lumber  Company,  ouster  and  a  fine  of 
$5000. 

Dixie  Lumber  Company,  ouster  and  a  fine  of  $5000. 

Foster  Lumber  Company,  ouster  and  a  fine  of 
$5000. 

Geo.  W.  Miles  Timbeiv  &  Lumber  Company,  ouster 
and  a  fine  of  $1000. 

Grayson-McLeod  Lumber  Company,  ouster  and  a 
fine  of  $50,000. 

Hogg-Harris  Lumber  Company,  ouster  and  a  fine 
of  $500. 

Leidigh-Havens  Lumber  Company,  ouster  and  a 
fine  of  $5000. 
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Long-Bell  Lumber  Company,  ouster  and  a  fine  of 
$50,000. 

Louis  Werner  Saw  Mill  Company,  ouster  and  a 
fine  of  $5000. 

Lufkin  Land  &  Lumber  Company,  ouster  and  a  fine 
of  $8000. 

Missouri  Land  &  Lumber  Exchange  Company, 
ouster  and  a  fine  of  $6000. 

Missouri  Lumber  &  Mining  Company,  ouster  and 
a  fine  of  $50,000. 

The  Ozan  Lumber  Company,  ouster  and  a  fine  of 
$5000. 

Van  Cleve  Lumber  Company,  ouster  and  a  fine  of 
$5000. 

Being  of  the  opinion,  however,  that  there  are,  as 
stated,  diverse  degrees  of  guilt  among  these  respond- 
ents and  that,  upon  the  surface  at  least,  the  Yellow 
Pine  Association  has  reformed  some  of  the  evils  which 
it  long  openly  and  flagrantly  practiced,  we  are  further 
of  opinion  that  the  ends  of  justice  will  be  subserved 
by  granting  a  stay  of  execution  pending  the  further 
order  of  this  court  of  the  decree  of  forfeiture  and 
ouster  as  to  some  of  these  respondents  upon  the  pay- 
ment by  them  of  the  fines  severally  assessed  against 
them  within  thirty  days,  and  upon  such  conditions  of 
continuing  good  behavior  as  may  hereafter  be  annexed 
thereto  by  this  court  by  its  decretal  order,  that  is  to 
say,  as  to  the  following  respondents:  Alf  Bennett 
Lumber  Company ;  Colonial  Lumber  &  Timber  Com- 
pany; C.  J.  Carter  Lumber  Company;  Dixie  Lumber 
Company;  Foster  Lumber.  Company;  Hogg-Harris 
Lumber  Company;  Leidigh-Havens  Lumber  Company; 
The  Ozan  Lumber  Company;  Van  Cleve  Lumber  Com- 
pany, and  the  Louis  Werner  Saw  Mill  Company. 

We  are  further  of  the  opinion  that  the  licenses  to 
do  business  in  Missouri  heretofore  issued  by  the  State 
of  Missouri  to  the  following  named  respondents,  which 
are  foreign  corporations,  should  be  revoked  for  vio- 
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lations  of  law  as  stated  herein,  usurpation  and  mis- 
user, that  is  to  say :  Arkansas  Lumber  Company ;  Chi- 
cago Lumber  &  Coal  Company ;  the  Dierkes  Lumber  & 
Coal  Company,  and  Freeman-Smith  Lumber  Company, 
and  that  in  addition  to  the  cancellation  and  revocation 
of  the  licenses  of  the  above-named  respondents,  they 
and  each  of  them,  as  also  W.  R.  Pickering  Lumber 
Company,  be  fined  for  their  violations  of  law  aforesaid 
in  the  sums  respectively  below  set  out,  which  sums 
are  respectively  to  be  paid  into  the  State  Treasury  for 
the  use  and  benefit  of  the  State  of  Missouri,  within 
thirty  days  from  the  date  of  the  rendition  of  this  de- 
cision and  the  judgment  bottomed  hereon,  that  is  to 
say: 

Arkansas  Lumber  Company,  revocation  of  license 
and  a  fine  of  $3000. 

Chicago  Lumber  &  Coal  Company,  revocation  of 
license  and  a  fine  of  $50,000. 

The  Dierkes  Lumber  &  Coal  Company,  revocation 
of  license  and  a  fine  of  $5000. 

Freeman-Smith  Lumber  Company,  revocation  of 
license  and  a  fine  of  $1000. 

W.  R.  Pickering  Lumber  Company,  a  fine  of  $1000. 

But  we  are  further  of  the  opinion  that  for  con- 
siderations heretofore  expressed,  and  in  order  to  make 
the  punishment  correspond  with  the  respective  degrees 
of  guilt  of  the  several  respondents,  a  stay  of  execution 
of  the  decree  of  forfeiture  and  revocation  of  their  li- 
censes to  do  business  in  this  State  pending  the  further, 
order  of  this  court  upon  payment  of  the  fines  severally 
assessed  against  them,  and  upon  conditions  hereafter 
to  be  annexed  thereto  by  the  court  by  decretal  order, 
should  be  entered  and  made  as  to  the  following  named 
respondents,  that  is  to  say :  Arkansas  Lumber  Com- 
pany, The  Dierkes  Lumber  &  Coal  Company,  and  the 
Preeman-Smith  Lumber  Company;  all  of  which  is  so 
ordered. 
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Lamm,  C.  J,,  Graves,  Bond  and  Walker,  JJ.,  con- 
cur; Woodson,  J.,  concurs  in  result,  except  as  to  so 
much  of  opinion  as  adjudges  absolute  ouster  as  to  sun- 
dry respondents ;  Brown,  J,,  not  sitting. 

PER  CURIAM.— Upon  consideration  all  the  pend- 
ing motions  in  this  case  are  disposed  of  by  an  order 
and  judgment  to  be  entered  in  the  following  form: 

''Now  at  this  time  the  joint  and  several  motions 
by  respondents  to  modify  our  judgment  and  to  stay 
the  issuance  of  our  writ  of  ouster,  and  to  reduce  the 
fines  fixed  by  our  judgment  in  this  cause,  coming  on 
to  be  heard,  are  by  the  court  taken  up,  considered  and 
disposed  of  as  follows : 

1st.  All  such  motions  and  all  parts  of  such  mo- 
tions as  go  to  the  modification  of  our  judgment  here- 
tofore rendered,  so  far  as  such  motions  ask  for  a  re- 
duction of  fines  imposed,  are  overruled. 

2nd.  All  such  motions  and  parts  of  such  motions 
in  so  far  as  they  ask  and  pray  for  a  suspension  of 
our  writ  of  ouster  upon  the  judgment  heretofore  ren- 
dered are  sustained  to  the  following  extent  and  upon 
the  following  conditions. 

(A)  The  writ  of  ouster  from  corporate  rights  and 
franchises  will  be  suspended  as  to  all  of  the  respond- 
ents, who  witliin  thirty  days  from  this  date  shall  have 
paid  to  the  clerk  of  this  court  one-half  of  the  fine  or 
portion  of  the  fine  it  is  required  to  pay,  and  who  within 
sixty  days  from  date  shall  have  paid  the  remaining 
one-half,  and  the  costs  of  this  proceeding,  and  who 
shall  have,  at  the  end  of  such  sixty  days  complied  with 
the  following  conditions:  (1)  that  they  have  paid  the 
fine  and  costs  as  above  stated  and  (2)  that  such  re- 
spondents show  by  competent  evidence,  by  way  of  aflS- 
davits  from  its  managing  oflScers,  the  following  things : 
(a)  That  such  respondents  or  respondent  has  with- 
drawn from  the  Yellow  Pine  Manufacturers  Associa- 
tion and  from  all  associations  of  a  like  character;  (b) 
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that  such  respondents  or  respondent  have  no  officer, 
agent,  director,  stockholder  or  employee  which  is  a 
member  of  such  Yellow  Pine  Manufacturers  Associa- 
tion, or  one  of  similar  import  or  character;  (c)  that 
such  respondents  or  respondent  will  not  in  the  future 
become  a  member  of  such  association  or  any  similar 
association  or  permit  any  officer,  agent,  director,  stock- 
holder or  employee  to  become  a  member  thereof;  (d) 
that  such  respondents  or  respondent  will  in  the  future 
sell  lumber  in  Missouri  in  open  and  honest  competition 
with  all  other  wholesale  dealers  in  lumber;  (e)  that 
such  respondents  or  respondent  will  not  discriminate 
between  buyers  of  lumber  and  other  material  sold  by 
them,  and  will  treat  all  purchasers  alike,  and  such  re- 
spondents wlQ  not  agree  in  any  way  to  discriminate 
against  purchasers;  (f)  that  such  respondents  or  re- 
spondent have  and  will  discontinue  the  practice  of 
blacklisting  any  retail  dealer  who  sells  or  undertakes 
to  seU  within  the  territory  of  another  retail  dealer, 
and  to  this  end  will  discontinue  the  publication  of  any 
credit  report  based  upon  the  idea  that  any  retail  dealer 
is  one  who  has  been  selling  in  .the  territory  of  another 
retail  dealer;  (g)  that  such  respondents  or  respondent 
will  give  no  recognition  to  the  demands  of  any  organi- 
zation of  retail  dealers,  but  will  treat  all  retail  dealers 
alike  in  making  sales  to  them,  whether  such  purchaser 
is  a  member  of  a  retail  dealers  association  or  not; 
(h)  that  such  respondents  or  respondent  will  not  be 
a  party  to  any  agreement  or  understanding  to  con- 
trol the  amount  of  the  production  of  lumber;  (i)  that 
if  any  retail  dealers'  association,  or  one  or  more  re- 
tail dealers,  undertake,  with  respondents  or  any  re- 
spondent, to  inaugurate  any  system  or  systems  by 
which  honest  and  real  competition  in  the  sale  of  lum- 
ber, by  retail  or  wholesale,  in  the  State,  is  or  will  be 
restricted,  such  respondent  or  respondents  will 
promptly  lay  all  such  facts  before  the  Attomey-Gten- 
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eral  of  this  State;  (j)  that  such  respondents  or  re- 
spondent will  not  be  a  party  to  the  publication  or  cir- 
culation of  any  price  current,  except  such  a  price  cur- 
rent as  gives  actual  and  bona-fide  sales  of  such  prod- 
ucts and  the  prices  paid  therefor,  for  the  honest  in- 
formation of  dealers  therein;  (k)  that  such  respond- 
ents or  respondent  are  not  now  engaged  in,  and  will 
not  in  the  future  engage  in  any  practice  or  practices 
which  violate  either  the  letter  or  spirit  of  the  anti- 
trust laws  of  this  State. 

(B)  As  to  the  following  respondents  it  is  ordered 
that  a  stay  of  execution  as  to  a  part  of  the  fine  imposed 
by  our  judgment  be  granted. 

(1)  If  the  respondent  Grayson-McLeod  Lumber 
Company  pay  to  the  clerk  of  this  court  the  sum  of 
twenty  thousand  dollars— one-half  in  thirty  days  and 
one-half  in  sixty  days — our  execution  for  the  remain- 
ing sum  of  $30,000  of  the  fine  imposed  will  be  stayed 
during  the  good  behavior  of  such  corporation,  but  in 
case  such  corporation  further  infract  the  laws  of  this 
State,  or  in  anywise  disobey  the  terms  of  the  decrees 
entered  in  this  case,  then  execution  may  issue,  upon 
the  application  of  the  Attorney-General,  or  by  the 
court  of  its  own  motion,  for  the  said  sum  of  $30,000 
stayed  as  aforesaid,  with  interest  thereon  at  the  rate  of 
eight  per  cent  per  annum  from  this  date. 

(2)  If  the  respondent  Calcasieu  Long  Leaf  Lum- 
ber Company  pay  to  the  clerk  of  this  court  the  sum 
of  twenty-five  thousand  dollars — one-half  in  thirty 
days  and  one-half  in  sixty  days— our  execution  for  the 
remaining  sum  of  $25,000  of  the  fines  imposed  will  be 
stayed  during  the  good  behavior  of  such  corporation, 
but  in  the  event  such  corporation  further  infract  the 
laws  of  this  State,  or  in  anywise  disobey  the  terms  of 
the  decrees  entered  in  this  case,  then  execution  may 
issue,  upon  the  application  of  the  Attorney-General, 
or  by  the  court  of  its  own  motion,  for  the  said  sum  of 
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$25,000,  stayed  as  aforesaid,  with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum  from  this  date. 

(3)  If  the  respondent  Central  Coal  &  Coke  Com- 
pany pay  to  the  clerk  of  this  court  the  sum  of  thirty 
thousand  dollars — one-half  in  thirty  days  and  one-half 
in  sixty  days— our  execution  for  the  remaining  sum  of 
$20,000  of  the  fine  imposed  will  be  stayed  during  the 
good  behavior  of  such  corporation,  but  in  the  event 
such  corporation  further  infract  the  laws  of  this  State, 
or  in  anywise  disobey  the  terms  of  the  decrees  entered 
in  this  case,  then  execution  may  issue  upon  the  applica- 
tion of  the  Attorney-General,  or  by  the  court  of  its  own 
motion,  for  the  said  sum  of  $20,000,  stayed  as  afore- 
said, with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum  from  this  date. 

(4)  If  the  respondent  Missouri  Lumber  &  Land 
Exchange  Company  pay  to  the  clerk  of  this  court  the 
sum  of  three  thousand  dollars— one-half  in  thirty  days 
and  one-half  in  sixty  days— our  execution  for  the  re- 
maming  sum  of  $3000  of  the  fine  imposed  will  be  stayed 
during  the  good  behavior  of  such  corporation,  but  in 
the  event  such  corporation  further  infract  the  laws 
of  this  State,  or  in  anywise  disobey  the  terms  of  the 
decree  entered  in  this  case,  then  execution  may  issue, 
upon  the  application  of  the  Attorney-General,  or  by 
the  court  of  its  own  motion,  for  the  said  sum  of  $3000, 
stayed  as  aforesaid,  with  interest  thereon  at  the  rate 
of  eight  per  cent  per  annum  from  this  date. 

(C)  When  all  of  the  conditions  aforesaid  have 
been  complied  with  by  the  respondent  or  respondents, 
within  the  time  aforesaid,  to  the  satisfaction  of  this 
court,  our  writ  of  ouster  will  be  stayed  during  the 
good  behavior  of  such  respondent,  and  in  the  case  of 
a  stay  of  execution  as  to  a  part  of  the  fine,  such  stay 
of  execution  will  be  granted  during  the  good  behavior 
of  such  respondent,  such  stays  of  judgment  as  to  abso- 
lute ouster  and  portion  of  fines,  to  be  finally  entered 
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after  satisfactory  proof  has  been  made  as  herein  re- 
quired. 

(D)  All  motions  to  modify  our  conditional  ouster 
as  contained  in  the  original  judgment,  so  as  to  remove 
the  same,  and  leave  only  a  judgment  for  a  fine,  are 
overruled. 

(E)  The  court  retains  its  full  jurisdiction  over 
the  ease  and  each  of  the  respondents  for  the  making 
of  all  necessary  future  orders. 

To  this  disposition  of  such  motions  all  concur,  ex- 
cept Woodson  and  Farts,  J  J.,  who  dissent;  Woodson, 
J.,  agrees  to  all  that  is  done  by  the  foregoing  judgment 
and  order,  but  is  of  opinion  that  a  stay  of  execution  as 
to  one-half  of  the  fines  assessed  against  other  defend- 
ants, not  mentioned  in  this  order,  should  be  ordered. 
Paris,  J.,  adlieres  to  the  views  expressed  in  his  original 
opinion. — Filed  July  2, 1914. 


CO-OPERATIVE  LIVE  STOCK  COMMISSION 
COMPANY  V.  JAMES  A.  BROWNING  et  al.,  Ap- 
pellants. 

In   Banc,  July  2,   1914. 

1.  CAUSE  OF  ACTION:  Conspiracy  Between  Commission  Mer- 
chants Not  to  Buy  from  or  Sell  to  Another  Commission  Mer- 
chant: Damages.  Sections  10298-10305,  Revised  Statutes  1909, 
forbidding  a  combination  "in  restraint  of  trade  or  competition 
in  the  importation,  transportation,  manufacture,  purchase  or 
sale  of  any  product  or  commodity  in  this  State  or  any  article 
or  thing  bought  or  sold  whatsoever,"  and  giving  to  "any  person 
injured  in  his  business  or  property"  by  such  combination  the 
right  to  "recover  threefold  the  damages  by  him  sustained," 
do  not  give  to  a  commission  merchant  a  cause  of  action  against 
other  commission  merchants  engaged  in  buying  and  selling 
live  stock  for  entering  into  a  pool  and  combination  to  neither 
sell  to  nor  buy  from  him  live  stock,  nor  to  permit  any  other 
commission  merchant  to  remain  a  member  of  their  livenstock 
exchange  who  either  sells  to  or  buys  from  him.  Such  com- 
mission merchant  is  not  engaged  in  trade,  but  is  simply  the 
agent  of  those  who  are.  Nor  could  a  combination  between  the 
other  commission  merchants  result  in  "restraint  of  competition 
in  the  importation,  transportation,  manufacture,  purchase  or 

Digitized  by  VjOU^  It^ 


VOL.  260,  APEIL  TERM,  1914.  325 


Live  Stock  Co.  v.  Browning. 


sale  of  any  product  or  commodity  in  this  State."  Nor  are 
such  other  commission  merchants  purchasers  within  the  mean- 
ing of  the  statute,  since  the  combination  was  not  entered  into 
for  the  purpose  of  doing  the  things  prohibited  by  the  statute, 
but  solely  to  injure  the  said  merchant's  commission  business. 
In  order  that  such  commission  merchant  may  have  a  cause  of 
action  under  such  statutes  against  the  other  commission  mer- 
chants composing  the  association  or  exchange,  it  is  necessary 
both  to  allege  and  prove  that  as  a  result  of  such  combination 
injury  resulted  to  plaintifTs  patrons  or  customers,  or  to  stock 
raisers  or  shippers,  or  to  the  trade  in  live  stock  at  the  particular 
stock  yards,  or  that  importation  of  live  stock  thereto  or  trans- 
portaticm  of  live  stock  therefrom  was  lessened. 
1  HISTORY  OF  STATUTE:  Combinations  in  Restraint  of 
Trade.  To  properly  ascertain  the  meaning  of  a  remedial 
statute  it  is  the  duty  of  courts  to  read  it  in  the  light  of  its 
historical  setting,  to  hold  in  view  the  existing  evils  it  was 
intended  to  abolish,  and  to  examine  the  instrumentalities  pro- 
vided by  the  Legislature  for  their  destruction;  and  if  the  anti- 
trust statutes  are  so  viewed,  it  is  apparent  that  their  purpose 
was  to  prohibit  pools  and  combinations  that  would  restrict 
commerce  or  increase  the  prices  of  the  necessaries  of  life,  either 
by  limiting  competition  or  the  supply,  or  by  **boycotts"  or 
rebates  to  drive  small  dealers  out  of  business.  They  never 
were  intended  to  give  to  a  mere  agent  engaged  in  the  purchase 
and  sale  of  any  such  necessary  for  others  the  right  to  recover 
damages  from  other  such  agents  for  the  mere  refusal  to  buy 
from  or  sell  to  him. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Thomas  J. 
Seehorn,  Judge. 

Beyebsed  and  remanded. 

Edward  J.  White,  Martin  L.  Clardy,  J.  Walter 
Farrar,  Ball  S  Ryland,  Kinley  &  KirUey  and  R.  W. 
Goldsby  for  appellants. 

(1)  The  petition  is  insuflBcient.  State  v.  Loomis, 
115  Mo.  307;  Cooley,  Const.  Lim.  (6  Ed.),  484;  2  Story 
on  Const  (5  Ed.),  1950;  Gladdish  v.  Live  Stock  Exch., 
113  Mo.  App.  725;  Anderson  v.  United  States,  171  U. 
S.  604;  United  States  v.  Greenhut,  51  Fed.  210;  In  re 
Greene,  52  Fed.  104 ;  Bice  v.  Oil  Co.,  134  Fed.  464.  (2) 
The  verdict  and  judgment  were  against  the  law.  R.  S. 
1899,  sees.  8981,  8978.  (3)  The  acts  of  1899  and  1907 
are  unconstitutional,  insofar  as  they  or  either  of  them 

Digitized  by  VjOOQIC 


326        SUPREME  COURT  OF  MISSOURI, 


Live  Stock  Co.  v.  Browning. 


purport  or  may  be  construed  to  give  an  action  against 
defendants.  State  ex  rel.  v.  Associated  Press,  159  Mo. 
461;  State  v.  Cofifee  Co.,  171  Mo.  634;  Shiveley  v.  Lank- 
ford,  174  Mo.  535;  State  ex  rel.  v.  Vandiver,  222  Mo. 
206;  State  v.  Julow,  129  Mo.  163;  In  re  Goode,  3  Mo. 
App.  230;  State  ex  rel.  v.  Lafayette  Co.  Ct.,  41  Mo. 
39;  State  v.  Persinger,  76  Mo.  346;  Witzman  v.  Rail- 
road, 131  Mo.  612. 

Gage,  Ladd  <&  Small  for  respondent. 

(1)  *'We  would  seem  to  lack  perception  of  the 
true  nature  of  things  were  we  to  be  deceived  or  blinded 
by  the  screen  or  pretense  which  the  conspirators  raised 
to  mask  their  operations.  Courts  should  be  as  astute 
to  discover  and  discern  the  truth  as  the  guilty  are  to 
conceal  it."  Foot-Race  Case,  147  Fed.  327.  (2)  There 
is  abundant  evidence  tending  to  prove  that  the  defend- 
ants and  all  other  members  of  the  traders'  exchange 
boycotted  and  threatened  others  not  members  of  their 
exchange  for  and  from  doing  business  with  the  plain- 
tiff. (3)  In  order  to  constitute  a  boycott  or  threaten 
to  boycott,  it  was  not  necessary  to  use  or  threaten  vio- 
lence to  the  person  or  property  of  anyone.  It  is  suflB- 
cient  if  there  was  an  injury  or  threat  to  cause  a  loss  to 
another's  business.  Door  Co.  v.  Fuelle,  215  Mo.  4221. 
(4)  ''The  rule  of  reason"  is  excluded  by  our  statutes, 
and  any  combination  which  tends  to  limit  or  control  or 
lessen  trade  or  competition,  no  matter  how  little,  falls 
within  the  condemnation  of  the  antitrust  laws  of  this 
State.  State  V.  People's  Ice  Co.,  246  Mo.  221.  (5)  As 
a  matter  of  law  an  agreement  between  defendants  or 
between  them  and  other  members  of  the  traders  ex- 
change not  to  buy  from  or  sell  to  the  plaintiff's  cus- 
tomers through  the  plaintiff,  was  a  combination,  agree- 
ment, trust,  pool,  association  and  conspiracy,  etc.,  to 
restrain  and  limit  trade  and  competition  at  this  great 
cattle  market  at  the  stockyards  in  Kansas  City,  and 
whether  such  limitation    or  restraint  of    trade  was 
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*' great  or  small,"  the  law  was  violated.  State  ex  rel. 
V.  People's  Ice  Co.,  246  Mo.  221.  (6)  *'It  is  the  com- 
bmation  or  agreement  that  results  in  restraint  of  trade 
that  the  statute  denounces,  whether  the  result  is  ac- 
complished by  the  act  of  each  individual  on  his  own  ac- 
count, doing  as  he  agreed  to  do,  or  by  the  joint  action 
of  all.  .  .  .  It  is  the  combination  to  accomplish  that 
result  that  the  statute  is  aimed  to  prevent."  State  ex 
rel.  V.  Live  Stock  Exchange,  211  Mo.  193 ;  State  ex  rel. 
Barker  v.  Assurance  Co.,  158  S.  W.  644.  (7)  AU  the 
sections  and  articles  of  our  antitrust  statutes  are  in 
pari  materia  ftnd  must  be  construed  as  if  contained  in 
one  act.  Hence  it  follows  that  section  8981  in  article  2 
of  chapter  143,  relating  to  pools,  trusts  and  conspira- 
cies, Revised  Statutes  1899,  which  gives  triple  damages 
to  any  person  injured  in  his  property  or  business  aris- 
ing from  any  violation  of  that  article,  also  gives  such 
triple  damages  arising  from  any  violation  of  any  pro- 
visions of  article  1  of  said  chapter  143.  State  v.  Oil 
Co.,  218  Mo.  354;  State  v.  Elevator  Co.,  106  N.  W.  983; 
Brewing  Co.  v.  Belinder,  97  Mo.  App.  64.  (8)  It  is  too 
late  to  challenge  the  constitutionality  of  our  antitrust 
statutes  for  the  alleged  reason  that  they  interfere  with 
the  right  to  contract  or  take  property  without  compen- 
sation, or  due  process  of  law,  or  deny  any  person  the 
equal  protection  of  the  law.  All  these  questions  have 
long  since  been  foreclosed  and  settled  by  this  court. 
Standard  Oil  Case,  218  Mo.  378.  (9)  The  case  of  An- 
derson V.  United  States,  171  U.  S.  604,  so  much  relied 
on  by  the  defendants,  is  not  in  point.  All  that  case  de- 
cided, as  has  been  held  by  the  Court  of  Appeals  of  this 
State  and  the  Supreme  Court  of  Kansas,  was  that  the 
members  of  the  traders  exchange  were  not  engaged  in 
interstate  commerce;  and  therefore  the  Sherman  Apt 
did  not  apply.  Brewing  Co.  v.  Belinder,  97  Mo.  App. 
64;  State  v.  Wilson,  84  Pac.  737.  Furthermore  as 
pointed  out  in  State  ex  rel.  v.  Live  Stock  Exchange,  211 
Mo.  197,  and  State  v.  Aikens,  83  Kan.  792,  all  the  rules 
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of  the  traders  exchange  were  not  before  the  court  in 
the  Anderson  case,  especially  the  rule  requiring  the 
payment  of  a  thousand  dollar  entrance  fee,  and  the  ap- 
proval of  two-thirds  of  the  members  before  any  person 
could  enter  the  portals  of  the  exchange  and  be  a  trader 
on  the  yards  with  none  to  molest  or  make  him  afraid. 
Besides,  it  may  be  said  that  when  the  Anderson  case 
was  decided  this  antitrust  legislation  was  a  sort  of  a 
''Mysterious  Strarger'' — to  be  kept  at  a  dignified  and 
perfectly  proper  distance — and  did  not  meet  with  the 
cordial  reception  and  hearty  welcome  which  its  great 
virtues  entitled  it  to,  and  which  it  has  since,  upon  better 
acquaintance,  been  a4Bcorded,  especially  by  the  Supreme 
Court  of  this  State.  (10)  The  statutes  so  far  as  they 
provide  for  a  civil  suit  to  recover  triple  damages  are 
not  penal.  Atlanta  v.  Foundry  &  Pipe  Works,  127 
Fed.  23;  Casey  v.  Transit  Co.,  116  Mo.  App.  250.  (11) 
It  is  settled  in  this  State  that  the  enforcement  anil  con- 
struction of  these  antitrust  statutes  is  not  to  be  ''ap- 
proached with  a  sour  face^"  but  these  statutes  are  re- 
medial and  must  be  liberally  construed,  so  as  to  ad- 
vance the  remedy  for  the  great  wrongs  therein  de- 
nounced. It  is  the  policy  and  purpose  of  the  law  that 
these  statutes  shall  be  rigidly  enforced  against  all 
wrongdoers,  and  that  the  guilty  shall  not  escape 
through  any  astute  or  artificial  construction  which  sub- 
verts the  general  intent  of  the  lawmakers — which  was 
to  destroy  the  whole  brood  of  trusts  and  combines 
against  trade  in  this  State,  from  the  least  unto  the 
greatest.  State  v.  Oil  Co.,  218  Mo.  359;  State  ex  inf. 
V.  Ins.  Co.,  152  Mo.  43.  (12)  The  antitrust  laws  ap- 
ply to  commission  merchants.  The  learned  counsel  for 
the  appellants,  neither  at  the  trial  of  the  case  below 
nor  in  their  briefs  in  this  court,  made  any  claim  or 
point  that  the  antitrust  statutes  did  not  apply  to  com- 
bines or  boycotts  against  commission  merchants,  and 
therefore  we  did  not  argue  that  point  or  submit  any 
authorities.    In  State  ex  rel.  v.  Live  Stock  Exchange, 
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211  Mo.  181,  this  court  passed  upon  the  very  question, 
and  held  that  the  statute  did  apply  to  commission  mer- 
chants, members  of  the  Kanass  City  Live  Stock  Ex- 
change. See,  also,  State  v.  Wilson,  73  Kan.  334.  So 
the  record  in  this  case  shows  that  all  the  live  stock — 
cattle,  hogs  and  sheep — ^which  comes  to  Kansas  City 
is  sent  to  commission  merchants  and  sold  by  them. 
It  is  true  that  they  sell  on  commission  and  do  not  own 
the  stock,  but  they  are  the  parties  who  actually  sell  it 
on  the  market,  and  for  the  most  part  the  owners  never 
know  for  what  the  stock  is  sold  until  after  a  report  of 
the  sales  is  made.  The  commission  men  represent  the 
owners,  stand  in  the  place  of  the  owners  and  they  are 
certainly  bound  and  controlled  by  the  antitrust  laws  of 
this  State.  And  they  can  enter  into  an  agreement  and 
combine  for  the  purpose  of  restraining  trade  and  com- 
petition, or  of  lessening  or  raising  prices,  or  doing  any- 
thing which  the  owner  himself  could  do  in  violation  of 
the  antitrust  law.  The  antitrust  law  was  primarily  en- 
acted for  the  purpose  of  protecting  the  producers  and 
the  consumers  of  farm  products  and  other  necessaries 
of  life  from  combinations  or  monopolies  which  affect 
the  prices  or  which  tend  to  lessen  competition  in  the 
trade.  It  is  well  known  that  nearly  all  of  the  food  prod- 
ucts, both  raw  material  and  finished,  are  for  the  most 
part  handled  by  commission  men,  who,  of  all  others, 
are  in  a  position  to  enter  into  combines  affecting  the 
prices  and  trade  and  competition  in  the  same.  Butter, 
eggs,  cheese,  potatoes,  flour,  sugar,  apples,  oranges, 
lemons,  fruits  of  all  kinds,  live  stock— cattle,  hogs, 
sheep,  goats — ^poultry  are  bought  and  sold,  and  the 
prices  are  fixed,  as  a  matter  of  fact,  by  commission 
merchants.  And  this  antitrust  statute  was  passed 
mainly,  for  the  very  purpose  of  protecting  the  pro- 
ducers and  consumers  of  these  food  stuffs — the  farm- 
ers and  the  town  people — from  combines  and  trusts 
formed  by  commission  men.  Therefore,  to  read  them 
out  of  the  benefits  or  the  penalties  of  these  statutes. 
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would  be  to  defeat  the  primary  purpose  of  the  law. 
There  is  nothing  in  the  statutes  saying  that  the  com- 
bines or  contracts  or  agreements  in  restraint  of  trade, 
condemned  by  the  statutes,  can  only  be  or  must  be  made 
by  the  owners  of  the  products.  But  the  statute  says, 
'*If  any  two  or  more  persons  or  corporations  who  are 
engaged  in  buying  or  selling  any  article  of  commerce," 
Sec.  8978,  R.  S.  1899;  that  ''all  arrangements,  con- 
tracts, agreements  or  combination  between  persons  or 
corporations,  or  between  persons  or  any  association  of 
persons  or  corporations,  designed  or  made  with  a  view 
to  lessen,  or  which  tend  to  lessen,  full  and  free  compe- 
tition," Sec.  8966,  R.  S.  1899;  and  ''Any  person  who 
shall  create,  enter  into,  become  a  member  of  or  par- 
ticipate in  any  pool,  trust,  agreement,  combination,  con- 
federation or  understanding  with  any  person  or  per- 
sons in  restraint  of  trade  or  competition,"  Sec.  8965. 
The  same  language  is  used  in  the  revised  law  of  1907. 
So  that  it  is  nowhere  suggested  or  implied  in  any  sec- 
tion of  the  statute,  or  in  any  of  the  language  used,  that 
a  vicious  agreement  in  restraint  of  trade  can  only  be 
made  by  the  owners  of  the  produce ;  but  it  is  assumed 
that  such  agreements  may  be  made  by  others,  to-wit, 
by  their  agents  and  other  persons  engaged  in  the  act- 
ual business  of  buying  or  selling  or  fixing  the  prices, 
such  as  commission  merchants.  To  hold  otherwise 
would  be  to  expose  the  producers  of  food  stuffs  (the 
farmers)  and  the  consumers  (the  town  people)  to  all 
the  evils  which  the  statute  so  clearly  intended  to  pre- 
vent. This  cannot  be  the  law.  The  section  of  the 
statute  providing  the  remedy  says  that  "any  person 
injured  in  his  business"  by  a  violation  of  the  statute 
shall  have  a  cause  of  action.  He  does  not  have  to  be 
the  owner  of  anything,  but  if  his  business  is  injured  or 
destroyed  by  an  illegal  combine,  he  can  recover  his 
damages.  These  statutes  are  highly  salutary  and  re- 
medial in  their  purpose,  and  are  not  to  be  destroyed  or 
repealed  bv  a  fetrict  or  hostile  construction.    State  v. 


Digitized  by 


Google 


VOL.  260,  APRIL  TERM,  1914.  331 

Live  Stock  Co.  v.  Browning. 

on  Co.,  218  Ho.  359,  384,  460;  State  ex  inf.  v.  Ins.  Co., 
152  Mo.  43;  State  ex  inf.  v.  Oil  Co.,  194  Mo.  148;  State 
ex  inf.  V.  Packing  Co.,  173  Mo.  356.  All  who  are  en- 
gaged in  trade  must  be  embraced  in  these  antitrust 
laws,  otherwise  they  are  void  as  discriminatory  and  in- 
vading the  equal  protection  of  the  law  provisions  of 
the  Federal  Constitution.  The  first  Illinois  antitrust 
law  was  declared  void  because  it  exempted  ''live  stock 
while  in  the  hands  of  the  raiser."  Connolly  v.  Pipe 
Co.,  184  U.  S.  554. 

WOODSON,  J.— The  plaintiff  instituted  this  suit 
November  5, 1907,  in  the  circuit  court  of  Jackson  county 
against  the  defendants,  to  recover  $96,000,  actual  and 
treble  damages  alleged  to  have  been  sustained  by  rea- 
son of  a  pool,  trust,  combination  and  agreement  made 
and  entered  into  by  and  between  them  and  others,  to 
destroy  the  plaintiff's  business — live  stock  commission 
business — at  Kansas  City,  Missouri,  in  violation  of  the 
statutes  hereinafter  mentioned. 

A  trial  was  had  which  resulted  in  a  verdict  of  $19,500, 
in  favor  of  the  plaintiff,  and  under  the  statute  the  court 
trebled  that  sum  and  rendered  judgment  for  the  plain- 
tiff and  against  the  defendants  for  the  sum  of  $57,500. 

This  suit  is  novel,  in  that  it  differs  from  all 
others  growing  out  of  pools,  trusts  and  combines,  with 
which  I  am  familiar,  and  is  a  fight  between  agents  or 
the  so-called  middle  men,  and  not  between  the  State  or 
her  officers  against  manufacturers  and  carriers  or  fi- 
nancial or  industrial  institutions  for  conspiring  to  con- 
trol commerce,  prices,  etc.,  except  in  an  incidental 
manner,  if  at  all,  which  will  be  presently  stated, 
coupled  with  the  earnest  insistence  of  counsel  for  de- 
fendants that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  defend- 
ants, and  these  facts  necessitate  a  reproduction  of  it 
here,  formal  parts  being  omitted : 
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PETITION. 

**  Plaintiff  states  that  it  is,  and  at  all  the  timeR 
hereinafter  mentioned,  was  a  corporation  duly  organ- 
ized under  the  laws  of  the  State  of  Colorado,  and  duly 
authorized  and  licensed  to  do  business  in  the  State  of 
Missouri. 

''That  at  all  such  times  the  plaintiff  was  and  still 
is  empowered  and  authorized  to  carry  on,  and  actuaUy 
engaged  in,  the  business  of  a  live  stock  commission 
merchant,  buying  and  selling  cattle,  hogs,  sheep  and 
live  stock  of  all  kinds,  on  commission,  for  its  patrons 
and  customers,  at  the  Kansas  City  stockyards,  in  Kan- 
sas City,  Jackson  county,  Missouri;  and  that  the  de- 
fendants and  others  are  and  were  at  all  such  times 
traders  and  speculators  engaged  in  buying  and  selling 
cattle,  hogs,  sheep  and  other  live  stock,  and  especially 
live  stock  known  as  'stockers'  and  'feeders'  hereinaf- 
ter mentioned,  at  said  stockyards,  and  were  and  are 
members  of  a  voluntary  association  known  as  the  Trad- 
ers Live  Stock  Exchange. 

"The  Kansas  City  Stockyards  Company  is  and  for 
many  years  has  been  a  corporation  owning  and  con- 
ducting said  stockyards  at  said  Kansas  City,  for  the 
purpose  of  affording  a  market  for  the  buying  and  sell- 
ing of  live  stock  produced  in  the  State  of  Missouri, 
and  other  States  and  Territories ;  and  that  by  its  char- 
ter said,  company  is  required  to  keep  said  market  open 
and  free  for  the  use  of  all  persons  and  corporations 
desiring  to  trade  thereat,  and  for  that  purpose  it  has 
at  all  times  owned  and  maintained  large  yards  and 
pens,  together  with  the  necessary  driveways,  troughs, 
buildings  and  equipment  for  the  care,  handling  and 
sale  of  such  live  stock. 

"That  at  all  such  times  and  at  the  present  time 
large  numbers  of  cattle,  hogs,  sheep  and  other  live 
stock  have  been  and  are  daily  shipped  and  transported 
from  said  State  of  Missouri,  and  other  States  and  Ter- 
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ritories  to  said  Kansas  City  stockyards,  and  are  bought 
and  sold  upon  said  market.  That  said  market  is  the 
second  largest  live  stock  market  in  the  United  States. 

''That  the  live  stock  so  sold  upop  said  market  is 
divided  into  two  general  classes ;  fat  stock,  or  stock  fit 
to  be  slaughtered,  which  is  nearly  all  purchased  by  the 
packers  and  order  buyers  (said  order  buyers  being  per- 
sons who  purchase  such  stock  on  ordejs  for  dealers  at 
other  localities),  and  'stockers'  or  'feeders,'  which,  for 
the  most  part,  consist  of  cattle  not  fitted  or  ready  for 
slaughter,  and  which  are  bought  at  said  market  by  the 
defendants  and  other  members  of  said  Traders  Live 
Stock  Exchange,  who,  as  aforesaid,  are  and  were  trad- 
ers and  speculators  upon  said  market,  and  who,  in  turn, 
resell  the  same  to  farmers  and  cattle  feeders,  to  be 
taken  to  the  country  to  be  fed  and  fattened,  and  ulti- 
mately returned  to  the  market  as  fat  cattle,  to  be  sold 
for  slaughter. 

"That  a  greater  number  of  such  stockers  and  feed- 
ers are  and  have,  for  many  years  past,  been  bought  and 
sold  in  said  Kansas  City  stockyards  than  at  any  other 
market  in  tiie  United  States ;  and  that  such  stockers  and 
feeders  constitute  a  very  large  part  of  the  cattle  re- 
ceived at  said  market,  more  than  seven  hundred  thou- 
sand such  stockers  and  feeders  being  annually  received 
and  sold  thereat. 

"That  besides  the  plaintiff,  there  are  and  at  all 
such  times  were  a  large  number  of  other  persons  and 
corporations  doing  business  at  said  Kansas  City  stock- 
yards, as  live  stock  conamission  merchants,  all,  or  prac- 
tically all,  of  whom,  except  the  plaintiff,  are  and  were 
at  all  such  times  members  of  a  voluntary  association 
known  as  the  Kansas  City  Live  Stock  Exchange.  That 
the  plaintiff  never  was  a  member  of  said  association, 
and  during  the  times  herein  mentioned  has  been  the 
only  commission  merchant  doing  business  at  said  stock- 
yards not  a  member  of  said  Kansas  City  Live  Stock 
Exchange.      That  at  all  such  times  the  plaintiff  has 
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charged  less  commissions  for  buying  and  selling  cat- 
tle, hogs,  sheep  and  other  live  stock  for  its  patrons  and 
customers,  than  were  charged  and  collected  for  buying 
and  selling  such  live  stock  by  the  other  commission 
merchants  at  said  stockyards,  who,  as  aforesaid,  were 
and  are  all  members  of  said  Kansas  City  Live  Stock 
Exchange,  and  that  plaintiff  has  sold  large  numbers  of 
fat  cattle  for  its  patrons  and  customers. 

**That  at  all  times  herein  mentioned  the  plaintiff 
has  had  and  still  has  a  very  large  number  of  patrons 
and  customers,  raisers  and  feeders  of  live  stock,  who 
were  and  are  desirous  of  buying  and  selling  their  stock- 
ers  and  feeders  through  the  plaintiff,  as  such  commis- 
sion merchant,  and  would  have  done  so  and  would  do 
so  now  but  for  the  combination  and  conspiracy  against 
the  plaintiff  entered  into  and  maintained  by  the  de- 
fendants, as  hereinafter  stated. 

**  Plaintiff  states  that  it  commenced  its  said  busi- 
ness as  a  commission  merchant  at  said  stockyards  on 
the  first  day  of  September,  1906,  and  ever  since  said 
time  has  been  and  still  is  engaged  in  such  business  at 
said  stockyards,  as  hereinbefore  stated. 

''Plaintiff  further  states  that  at  the  time  of  and 
immediately  before  the  date  of  the  commencement  of 
business  by  the  plaintiff,  the  defendants,  as  such  trad- 
ers and  speculators,  buyers  and  sellers,  of  live  stoci, 
and  especially  of  stockers  and  feeders  at  said  stock- 
yards in  Kansas  City,  Jackson  county,  Missouri, 
created,  entered  into  and  became  members  of  and  par- 
ticipated in  a  pool,  trust,  agreement,  combination,  con- 
federation and  understanding  among  and  between 
themselves  and  each  other  and  between  themselves 
and  other  members  of  said  Traders  live  Stock  Ex- 
change, in  restraint  of  trade  and  competition  in  the 
importation,  transportation,  purchase  and  sale  of 
such  stockers  and  feeders  at  said  Kansas  City  stock- 
yards, in  this  State,  by  agreeing  among  and  between 
themselves  and  with  each  other,  and  between  them- 
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selves  and  other  members  of  said  Traders  Live  Stock 
Exchange  and  the  members  of  said  Kansas  City  Live 
Stock  Exchange,  to  refuse  to  buy  from  or  sell  to  any 
of  the  plaintiff  ^s  patrons  or  customers  through  the 
plaintiff  as  such  commission  merchant,  any  such  stock- 
ers  and  feeders  at  said  stockyards,  and  in  pursuance  of 
such  pool,  trust,  agreement,  combination,  confederation 
and  understanding,  have  ever  since  then  refused  and 
still  refuse  to  so  buy  or  sell  through  the  plaintiff,  any 
such  stockers  or  feeders  at  said  Kansas  City  stock- 
yards. 

**  Plaintiff  further  states  that  at  the  time  and  im- 
mediately before  the  date  of  the  commencement  of  busi- 
ness by  the  plaintiff,  the  defendants  as  such  traders 
and  speculators,  buyers  and  sellers  of  live  stock,  and 
especially  of  stockers  and  feeders  at  said  stodcyards 
in  Kansas  City,  Jackson  county,  Missouri,  created, 
entered  into  and  became  members  of  and  participated 
in  a  pool,  trust,  agreement,  combination,  confederation 
and  understanding  among  and  between  themselves  and 
with  each  other,  and  between  themselves  and  other 
members  of  said  Traders  Live  Stock  Exchange  and  the 
members  of  said  Kansas  City  Live  Stock  Exchange,  to 
regulate,  control  and  &k  the  price  of  such  stockers 
and  feeders,  so  bought  and  sold  at  said  Kansas  City 
stockyards,  by  agreeing  among  and  between  themselves 
and  with  each  other,  and  between  themselves  and  other 
members  of  said  Traders  Live  Stock  Exchange,  and 
the  members  of  said  Kansas  City  Live  Stock  Exchange, 
not  to  buy  from  or  sell  to  any  of  the  patrons  or  cus- 
tomers of  the  plaintiff  through  the  plaintiff  as  such 
commission  merchant,  any  such  stockers  or  feeders,  and 
ever  since*  then,  in  pursuance  of  such  unlawful  combi- 
nation and  understanding,  refusing,  and  still  refusing 
to  so  sell  to  or  buy  from  the  patrons  or  customers  of 
the  plaintiff  any  such  stockers  or  feeders  at  said  Kan- 
sas City  stockyards. 
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'*And  plaintiflf  states  that  at  the  time  and  imme- 
diately before  the  date  of  the  commencement  of  busi- 
ness by  the  plaintiflf,  the  defendants,  and  other  mem- 
bers of  said  Traders  Live  Stock  Exchange,  as  such 
traders  and  speculators,  buyers  and  sellers  of  live 
stock,  and  especially  of  stockers  and  feeders,  at  said 
stockyards  in  Kansas  City,  Jackson  county,  Missouri, 
created,  entered  into  and  became  members  of  and  par- 
ticipated in  a  pool,  trust,  agreement,  combination,  con- 
federation, association  and  understanding  to  control 
and  limit  the  trade  in  such  stockers  and  feeders  and  to 
limit  competition  in  such  trade  by  refusing  to  buy  from 
or  sell  to  any  of  the  patrons  or  customers  of  the  plain- 
tiflf through  the  plaintiflf  as  such  commission  merchant, 
any  such  stockers  and  feeders,  for  the  reason  that 
plaintiflf  was  not  a  member  of  or  party  to  such  pool, 
trust,  agreement,  combination,  confederation,  associa- 
tion and  understanding,  and  boycotted  and  threatened 
and  ever  since  then  have  boycotted  and  threatened,  and 
still  boycott  and  threaten  any  and  all  persons  from  so 
buying  or  selling  any  such  stockers  or  feeders  to  the 
plaintiflf 's  patrons  or  customers  through  the  plaintiflf 
as  such  commission  merchant ;  and  that  plaintiflf  is  not 
and  never  has  been  a  member  of  or  party  to  said  pool, 
trust,  agreement,  combination,  confederation,  associa- 
tion and  understanding  in  reference  to  such  stockers 
and  feeders  aforesaid. 

**  Plaintiflf  says  that  the  defendants,  ever  since  the 
plaintiflf  commenced  business  as  aforesaid,  have  main- 
tained and  continued  and  still  maintain  and  continue 
such  pool,  trust,  agreement,  combination,  confedera- 
tion, association  and  understanding  and  conspiracy  in 
restraint  of  trade  aforesaid.  That  at  all  the  'dates  and 
times  herein  mentioned,  the  defendants  have  entered 
into,  among  and  between  themselves  and  with  each 
other,  and  between  themselves  and  other  members  of 
said  Traders  Live  Stock  Exchange,  and  the  members 
of  said  Kansas  City  Live  Stock  Exchange,  arrange- 
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ments,  contracts,  agreements,  combinations  and  under- 
standings designed  and  made  with  a  view  to  lessen, 
and  which  tend  to  lessen  lawful  trade  and  full  and  free 
competition  in  flie  importation,  transportation  and  sale 
in  this  State  of  such  stockers  and  feeders  at  said 
Kansas  City  stockyards  in  Kansas  City,  Jackson  coun- 
ty, Missouri,  in  this,  that  at  the  time  aforesaid  when 
plaintifiF  commenced  business,  ever  since  then  and  still, 
the  defendants,  by  an  arrangement,  contract,  agree- 
ment, combination,  understanding  and  conspiracy  in 
restraint  of  trade,  among  and  between  themselves  and 
with  each  other  and  between  themselves  and  other 
members  of  said  Traders  Live  Stock  Exchange  and  the 
members  of  said  Kansas  City  Live  Stock  Exchange, 
at  all  such  times  have  refused  and  still  refuse  to  buy 
from  any  of  the  patrons  or  customers  of  the  plain- 
tiff through  the  plaintiff,  as  such  commission  merchant, 
any  such  stockers  and  feeders,  and  have  at  all  such 
times  refused  and  still  refuse  to  sell  to  any  of  the  cus- 
tomers or  patrons  of  plaintifiF,  through  the  plaintiff  as 
such  conunission  merchant,  any  such  stockers  or  feed- 
ers. 

**  PlaintifiF  further  states  that  defendants,  and  said 
other  traders  and  speculators  at  said  stockyards,  also 
bought  and  sold  thereat,  large  numbers  of  cows,  calves 
and  other  live  stock,  and  that  all  the  above  agreements, 
combinations,  pools,  trusts,  arrangements,  conspiracies 
and  acts  of  defendants  and  others,  hereinbefore  set 
forth,  against  the  plaintifiF  and  its  customers  and  pa- 
trons, also  related  to,  embraced  and  included  cows, 
calves,  and  all  other  live  stock  so  dealt  in  by  said  de- 
fendants and  other  traders  and  specula^tors,  as  well  as 
stockers  and  feeders  as  hereinbefore  set  forth. 

^'And  plaintifiF  states  that  by  reason  of  the  unlaw- 
ful and  illegal  acts  and  conspiracies  of  the  defendants, 
aforesaid,  the  plaintifiF  has  been  wholly  prevented  from 
buying  or  selling  or  doing  any  business  as  such  com- 
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mission  merchant,  in  such  stockers  and  feeders,  cows, 
calves  and  other  live  stock  bought  and  sold  and  dealt 
in  by  the  defendants  and  said  other  traders  and  specu- 
lators and  members  of  said  Traders  Live  Stock  Ex- 
change, at  said  stockyards,  as  aforesaid,  and  is  still  so 
prevented  and  disabled  from  doing  any  such  business. 
That  but  for  the  said  unlawful  acts  and  conspiracies  of 
the  defendants,  as  aforesaid,  the  plaintiff,  owing  to  its 
large  number  of  patrons  and  customers,  would  have 
done  a  large  business  at  said  stockyards  in  buying  and 
selling  such  stockers  and  feeders,  cows,  calves  and 
other  live  stock  on  commission,  from  which  it  would 
have  realized  a  profit  of  twenty  thousand  dollars  in 
the  aggregate,  from  the  date  when  it  commenced  busi- 
ness as  aforesaid  up  to  the  date  of  the  filing  of  the 
petition  herein. 

**  Plaintiff  states  that  before  it  commenced  busi- 
ness as  aforesaid,  as  such  commission  merchant,  Blan- 
chard  &  Ehrke  and  Burnside-Jardon  Comply  were 
and  for  a  long  time  had  been  engaged  in  the  live-stock 
commission  business  at  said  stockyards,  and  had  a 
large  number  of  customers  and  patrons,  for  whom  said 
commission  merchants  did  a  large  business,  in  hand- 
ling such  stockers,  feeders,  cows,  calves  and  other  live 
stock  dealt  in  by  the  defendants  and  said  other  traders 
and  speculators ;  that  for  the  purpose  of  enabling  the 
plaintiff  to  start  its  said  business  with  a  large  number 
of  customers  for  the  class  of  live  stock  last  above  men- 
tioned, at  great  expense,  it  purchased  from  said  Blan- 
chard  &  Ehrke  and  said  Burnside-Jardon  Oompany, 
their  said  live-stock  commission  business,  including  the 
good  will  and  patronage  thereof,  and  also  entered  into 
contracts,  employing  agents  and  salesman  for  the  pur- 
pose of  carrying  on  said  business,  and  paid  out  large 
sums  of  money  as  salaries  to  such  agents  and  sales- 
men, in  endeavoring  to  carry  on  said  business,  but  that 
plaintiff  was  wholly  unable  to  do  any  such  business 
whatever,  on  account  of  the  unlawful  and  illegal  acts 
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and  conspiracies  of  the  defendants,  as  aforesaid,  and 
was  obliged,  at  great  cost  and  expense  to  itself,  to  can- 
cel said  contracts  of  employment;  by  reason  of  all  of 
which  the  plaintiff  was  damaged  and  actually  lost  the 
sum  of  twelve  thousand  dollars. 

**  Plaintiff  further  states  that  the  defendants,  at 
liie  time  they  entered  into  the  unlawful  trusts,  agree- 
ments, combinations  and  conspiracies  hereinbefore  set 
forth,  knew  that  the  necessary  inevitable  result  there- 
of, and  of  tiieir  acts  aforesaid,  in  pursuance  thereof, 
would  be  to  prevent  the  plaintiff  from  deriving  the 
proiBts  aforesaid,  and  to  cause  it  the  actual  loss  and 
damage  aforesaid. 

**That  the  plaintiff  has  been  injured  in  its  busi- 
ness by  the  defendants,  by  reason  of  the  unlawful  acts 
and  conspiracies  of  the  defendants  aforesaid,  and  there- 
by sustained  damages  in  the  sum  of  at  least  thirty- 
two  thousand  dollars. 

''Wherefore,  plaintiff  prays  judgment  against 
the  defendants  for  the  sum  of  ninety-six  thousand  dol- 
lars, being  three-fold  damages  sustained  by  it,  for  costs 
of  suit,  and  for  reasonable  attorneys^  fees,  all  as  re- 
quired and  allowed  by  the  statutes  in  such  case  made 
and  provided.'* 

ANSWER. 

The  answer  was : 

''First:  That  the  defendants  deny  each  and  every 
allegation  in  said  petition  contained. 

"Second:  That  section  1  of  the  Laws  of  1899 
(page  316),  being  section  8978,  Revised  Statutes  1899, 
and  section  4  of  said  act  being  section  8981,  Revised 
Statutes  1899,  are  unconstitutional  in  that,  said  en- 
actment (a)  violates  section  28  of  article  4  of  the  Con- 
stitution of  Missouri,  by  containing  more  than  one  sub- 
ject, and  by  failing  to  express  in  the  title  of  said  act, 
as  being  within  the  object  and  scope  thereof,  a  private 
personal  right  of  action  in  damages  for  its  violation ; 
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and  (b)  in  so  far  as  ,said  act  and  each  section  thereof 
undertakes  to  prohibit  and  make  unlawful  a  refusal  to 
buy  from,  sell  to  or  deal  with  any  person  or  corpora- 
tion for  any  reason  whatever  or  for  the  reason  stated 
in  said  act,  it  is  unconstitutional  and  in  violation  of  sec- 
tion 30  of  article  2  of  the  Constitution  of  Missouri,  and 
Amendment  Fourteen  of  the  Constitution  of  the  United 
States,  in  that  it  deprives  persons  of  liberty  and  prop- 
erty without  due  process  of  law;  and  (c)  said  act  vio- 
lates said  provisions  of  the  Constitution  of  the  State  of 
Missouri  and  of  the  United  States  by  depriving  per- 
sons of  liberty  and  property  without  due  process  of 
law,  in  so  far  as  said  act  undertakes  to  prohibit  and 
make  unlawful  any  agreement  between  two  or  more 
persons  to  refrain  from  or  refuse  to  do  business  with 
any  other  person  for  any  reason  or  for  the  reason 
mentioned  in  said  act. 

'^ Third:  The  act  of  March  19,  1907  (Laws  1907, 
page  377),  is  unconstitutional  in  that: 

(a)  Its  title  contains  more  than  one  subject  in 
violation  of  section  28  of  article  4  of  the  Constitution 
of  the  State  of  Missouri: 

(b)  It  violates  section  30  of  article  2  of  the  Con- 
stitution of  Missouri,  and  Amendment  Fouri;een  of  the 
Constitution  of  the.  United  States,  in  so  far  as  it  under- 
takes to  make  unlawful  an  agreement  between  two  or 
more  persons  to  refuse  to  buy  from  or  sell  to  any  other 
person  for  the  reason  mentioned  in  said  act,  and  in 
so  far  as  it  undertakes  to  prohibit  individuals  from 
separately  or  together  refusing  to  have  dealings  with 
any  other  persons  in  the  conduct  of  their  individual 
business  it  undertakes  to  deprive  them  of  liberty  and 
property  without  due  process  of  law  within  the  mean- 
ing of  the  State  and  Federal  Constitutions  aforesaid. 

** Wherefore,  the  defendants  pray  judgment/^ 

I.  It  is  earnestly  insisted  by  counsel  for  appel- 
lants that  the  petition  filed  in  the  cause  does  not  state 
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facts  sufficient  to  constitute  a  cause  of  action  against 
their  clients. 

This  insistence  is  predicated  upon  many  grounds 
stated;  but  from  the  view  we  take  of  the  case  it  will 
not  be  necessary  to  follow  counsel  through  their  long 
and  able  arguments  made  in  support  thereof. 

I  am  satisfied  that  the  statutes  under  which  this 
suit  was  brought  and  prosecuted,  do  not 
cauM  of  give  the   plaintiflF  a   cause   of  action 

Contpiracy  against  the  defendants,  even  though  it 

Commhwion  should   be   conceded   that    everything 

Merchants  charged  in  the  petition  be  true. 

Not  to  Sell  to  T  •  -.   XT.  i«   •  J! 

OP  Buy  from  In  passmg  upon  the  sufficiency  of 

Commission  *^^  petition  we  must  first  get  a  clear 

Merchant.  conception     of     the     principal     facts 

charged  therein  before  we  can  intelli- 
gently apply  the  law  thereto. 

(a)  The  petition  charges  that  the  plaintiff  is  a 
corporation  organized  for  the  purpose  of  buying  and 
selling  live  stock  on  commission,  at  the  Kansas  City 
Stock  Yards ;  (b)  that  the  Kansas  City  Stock  Yards  is 
a  corporation,  organized  for  the  purpose  of  affording 
a  market  for  buying  and  selling  live  stock,  and  that  its 
charter  requires  it  to  keep  said  market  open  and  free 
for  the  use  of  all  persons  desiring  to  trade  thereat; 
(c)  that  the  live  stock  bought  and  sold  on  that  market 
consisted  of  two  classes,  fat  stock  purchased  by  pack- 
ers, and  stockers  or  feeders, which  are  not  fit  for  slaugh- 
ter and  are  sold  to  feeders,  and  after  being  fattened  are 
then  sold  to  the  packers ;  (d)  that  the  Kansas  City  Live 
Stock  Exchange  is  a  voluntary  association,  composed 
of  individuals  and  corporations  each  engaged  in  buy- 
ing and  selling  in  said  yards,  live  stock  on  commission 
—the  fat  stock  to  the  packers,  and  the  thin  or  stockers, 
to  the  traders,  who  will  be  specially  noticed  later;  (e) 
that  the  Traders  Live  Stock  Exchange,  of  Kansas  City, 
was  a  voluntary  association,  composed  of  individuals 
and  corporations,  each  engaged  in  buying  and  selling 
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live  stock  of  all  kinds  on  their  own  account.  Their 
principal  business,  however,  was  to  purchase  feeders 
and  stockers,  which  they  then  sold  to  farmers  and  feed- 
ers ;  (f )  that  defendants  were  members  of  tHe  latter  ex- 
change; (g)  and  the  plaintiff,  as  previously  stated,  was 
a  conmiission  merchant,  or  agency  pure  and  simple, 
engaged  in  buying  and  selling  live  stock  of  all  ki»ds, 
for  a  commission,  for  its  various  patrons ;  But  it  was 
not  a  member  of  the  Kansas  City  Live  Stock  Exchange 
or  of  the  Traders  Live  Stock  Exchange,  previously 
mentioned. 

Now,  the  gravamen  of  the  plaintiff  ^s  charge  is, 
that  the  defendants,  who  were  traders,  as  previously 
mentioned,  and  members  of  the  Traders  Live  Stock  Ex- 
change, entered  into  a  pool,  trust  and  combination, 
among  themselves,  and  the  other  members  of  the  Trad- 
ers Live  Stock  Exchange,  whereby  it  was  agreed  and 
understood  that  none  of  them  would  buy  of  or  sell 
to  plaintiff,  any  kind  of  live  stock ;  also  that  they  would 
not  buy  from  or  sell  to  any  member  of  the  Kansas 
City  Live  Stock  Exchange,  who  bought  or  sold  live 
stock  to  the  plaintiff,  and  thereby  forced  the  plaintiff 
out  of  business,  to  its  great  damage,  etc. 

in  other  words,  the  plaintiff  charges  that  in  vio- 
lation of  an  act  of  the  Legislature  approved  March  19, 
1907,  Laws  1907,  pp.  377  to  382,  being  same  as  sections 
10298,  10300,  10301, 10305  and  10313,  Revised  Statutes 
1909,  defendants  entered  into  a  pool,  trust  and  combine, 
by  which  they  agreed  among  themselves  and  with  oth- 
ers, that  they  would  not  trade  with  the  plaintiff;  also 
by  which  they  agreed  not  to  trade  with  anyone  who  did 
trade  with  it  and  thereby  drove  the  plaintiff  out  of 
business,  to  its  damage,  etc. 

Those  sections  of  the  statute,  in  so  far  as  here  ma- 
terial, read  as  follows : 

*  *  Section  10298.    Any  person  who  shall  create,  en- 
ter into,  become  a  member  of  or  participate  in  any  pool, 
trust,  agreement,  combination,  confederation  or  under- 
Digitized  by  Vjouy  It^ 


VOL.  260,  APKIL  TERM,  1914.  343 

Live  Stock  Co.  y.  Browning. 

standing  with  any  person  or  persons  in  restraint  of 
trade  or  competition  in  the  importation,  transporta- 
tion, manufacture,  purchase  or  sale  of  any  product  or 
commodity  in  this  State  or  any  article  or  thing  bought 
or  sold  whatsoever,  shall  be  deemed  and  adjudged 
guilty  of  a  conspiracy  in  restraint  of  trade,  and  shall 
be  punished  as  provided  in  this  act. 

''Section  10300.  Any  two  or  more  persons  en- 
gaged in  buying  or  selling  any  article  of  commerce, 
manufacture,  mechanism,  commodity,  convenience,  re- 
pair, any  product  of  mining,  or  any  article  or  thing 
of  any  class  or  kind  whatsoever,  who  shall  create,  enter 
into,  become  members  of  or  participate  in  any  pool, 
trust,  agreement,  combination,  confederation,  associa- 
tion or  understanding  to  control  or  limit  the  trade  in 
any  such  article  or  thing,  or  to*  limit  competition  in 
such  trade,  by  refusing  to  buy  from  or  seU  to  any  other 
person  any  such  article  or  thing  aforesaid,  for  the  rea- 
son that  such  other  person  is  not  a  member  of  or  a 
party  to  such  pool,  trust,  combination,  confederation, 
association  or  understanding,  or  shall  boycott  or 
threaten  any  person  from  buying  or  selling  to  any 
other  person  who  is  not  a  member  of  or  a  party  to 
such  pool,  trust,  agreement,  combination,  confedera- 
tion, association  or  understanding  in  such  article  or 
thing  aforesaid,  shall  be  deemed  and  adjudged  guilty 
of  a  conspiracy  in  restraint  of  trade,  and  punished  as 
provided  for  in  this  act. 

''Section  10301.  All  arrangements,  contracts, 
agreements,  combinations  or  understandings  made  or 
entered  into  between  any  two  or  more  persons,  de- 
signed or  made  with  a  view  to  lessen,  or  which  tend  to 
lessen,  lawful  trade,  or  full  and  free  competition  in  the 
importation,  transportation,  manufacture  or  sale  in 
this  State  of  any  product,  commodity  or  article,  .  .  . 
and  any  person  or  persons  creating,  entering  into,  be- 
coming a  member  of  or  participating  in  such  arrange- 
ments, contracts,  agreements,  combinations,  or  under- 
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standings  shall  be  deemed  and  adjudged  guilty  of  a 
conspiracy  in  restraint  of  trade,  and  punished  as  pro- 
vided for  in  this  act 

**  Section  10305.  Any  person  injured  in  his  busi- 
ness or  property  by  any  other  person  or  persons  by 
reason  of  anything  forbidden  or  declared  to  be  un- 
lawful by  this  act  may  sue  therefor  in  any  circuit 
court  of  this  State  in  which  the  defendant  or  defend- 
ants, or  any  of  them,  reside,  or  have  any  officer,  agent 
or  representative,  or  in  which  any  such  defendant  or 
any  agent,  officer  or  representative  may  be  found,  with- 
out regard  to  the  amount  in  controversy,  and  shall  re- 
cover threefold  the  damage  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney  *s  fee. 

''Section  10313.  The  enactment  and  taking  effect 
of  this  law  shall  not  have  the  effect  to  release  or  ex- 
tinguish any  penalty,  forfeiture  or  liability  incurred  by 
any  corporation  or  person  on  account  of  the  violation 
of  any  law  of  this  State  prior  to  the  taking  effect  of 
this  act" 

In  approaching  the  construction  of  these  statutes 
two  things  should  be  borne  in  mind :  first,  what  object 
did  the  Legislature  intend  to  accomplish  by  said  enact- 
ment! and,  second,  in  what  manner  were  the  rights  of 
the  plaintiff  affected  by  the  economy  thereof!  I  say 
economy,  because  the  rights  of  the  plaintiff,  if  any,  are 
secondary  and  incidentally  flow  from  the  principal  ob- 
ject of  the  act. 

In  order  to  properly  appreciate  the  meaning  of  all 
remedial  statutes,  to  which  these  belong,  it  is  the  duty 
of  the  court  to  investigate  and  ascertain  the  evil  that 
existed,  which  the  Legislature  intended  to  abolish  by 
the  enactment,  as  well  as  the  inducements  offered  and 
instrumentalities  created  for  the  abolition  of  said  evil. 

If  we  look  back  of  the  year  1899  (when  this  class 
of  legislation  was  first  enacted  in  this  State,  of  whidi 
the  present  statutes  are  amendatory),  which  it  is  our 
duty  to  do,  it  will  be  seen  from  the  current  literature 
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of  the  day,  and  especially  in  the  great  daily  papers  of 
the  country,  tiiat  those  who  were  engaged  in  ajmost  all 
classes  of  production,  manufacture,  transportation  and 
financial  business,  were  organizing  their  respective 
businesses  into  pools,  trusts  and  combines,  for  the  pur- 
pose of  limiting  competition,  reducing  expenses  and 
increasing  their  profits,  with  no  intention,  however,  at 
that  time,  if  I  am  correctly  informed,  to  restrict  com- 
merce or  to  increase  the  prices  of  the  necessities  of 
life.  But  as  time  passed,  the  survivors  of  the  new 
regime,  becoming  more  avaricious  and  expert  in  com- 
binations, conceived  the  idea  that,  since  the  law  of 
supply  arid  demand  governed  both  the  buying  and  sell- 
ing prices  of  all  articles  of  commerce,  they  could  re- 
spectively extend  the  pools,  trusts  and  combines,  so  as 
to  limit  not  only  competition,  and  lessen  expenses,  but 
also  limit  the  supply  of  practically  all  of  the  necessi- 
ties of  life,  and  thereby  increase  the  demand  and  cor- 
respoftdingly  increase  the  prices  to  be  paid  therefor,  by 
the  public. '  Not  only  that,  but  by  a  system  of  boy- 
cotts, rebates,  etc.,  the  '*big  business"  drove  the  little 
fellows  out  of  business  entirely,  and  thereby  estab- 
lished pools,  trusts  and  monopolies  among  themselves, 
and  thereby,  as  previously  stated,  enabled  them  to  not 
only  limit  production  and  restrain  trade,  but  also  to 
fix  and  maintain  both  buying  and  selling  prices  of  all 
articles  of  commerce. 

By  that  cold-blooded,  avaricious  and  narrow  busi- 
ness policy  which  so  limited  production,  stifled  trade 
and  increased  prices,  an  outraged  and  long-suffering 
public,  through  its  Legislature,  in  1907,  enacted,  among 
others,  the  statutes  previously  set  out,  for  the  pur- 
pose of  destroying  said  pools,  trust  and  combinations, 
and  thereby  restore  competition  and  left  the  regula- 
tion of  prices  to  be  governed  according  to  the  old  law 
of  supply  and  demand,  and  to  protect  the  weak  against 
the  strong,  or  the  individual  against  the  combinations. 
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I  think  that  this  is  a  true  brief  history  of  our  legis- 
lation upon  this  subject. 

It  goes  without  saying  that  the  plaintiff  contends 
that  it  belongs  to  the  weak  and  individual  class  men- 
tioned, and  that  the  statutes  under  consideration  were 
intended  for  its  protection,  and  the  punishment  of  the 
strong. 

Is  this  contention  of  plaintiff  sound!  I  think  not; 
for  the  reasons  to  be  presently  stated. 

By  looking  at  said  section  10298,  previously  cop- 
ied, it  will  be  seen  that  it  is  leveled  at  all  persons  who 
enter  into  any  pool,  trust  or  combination  for  the  pur- 
pose of  limiting  trade  and  competition  in  the 'importa- 
tion, transportation,  manufacture,  purchase  or  sale  of 
any  product  or  commodity  in  this  State,  etc. 

The  plaintiff,  as  previously  stated,  was  simply  a 
commission  merchant  or  agency,  engaged  in  buying  and 
selling  live  stock  for  others,  on  the  Kansas  City  stock- 
yards, for  a  commission.  The  plaintiff  neither  pro- 
duced, manufactured,  owned  or  carried  any  article  of 
commerce,  nor  was  it  authorized  to  so  do  by  its  char- 
ter. That  being  true,  as  stated  in  the  petition,  it  would 
be  illogical  and  we  would  be  unwarranted  under  the 
language  of  these  statutes  to  hold  that  the  pool,  trust 
or  combine  formed  against  the  plaintiff  could  in  any 
manner  result  in  **  restraint  of  trade  or  competition  in 
the  importation,  transportation,  manufacture,  pur- 
chase or  sale  of  any  product  or  commodity  in  this 
State.''  This  is  true  for  the  reason  that  the  plaintiff, 
as  stated,  was  not  engaged  in  trade,  within  the  mean- 
ing of  the  statute,  but  was  the  agent  of  those  who 
were  so  engaged,  and  as  such  it  could  not  lessen  com- 
petition, importation,  transportation,  manufacture, 
purchase  or  sale  of  any  product  or  commodity  of  this 
State. 

The  questions  of  competition  in  transportation,  re- 
straint of  trade  and  the  purchase  and  sale  of  live  stock 
shipped  to  Kansas  City,  are  controlled  by  the  trans- 
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portation  companies,  the  owners  of  the  stock,  and  the 
purchasers  thereof,  and  not  by  the  commission  man  or 
sales  agent,  at  Kansas  City. 

But  it  might  be  suggested  that  the  defendants 
were  purchasers  within  the  meaning  of  the  language 
used.  Li  answer  to  that  suggestion,  it  is  sufficient  to 
state  that  while  they  are  purchasers,  yet  it  is  not 
stated,  nor  is  it  a  fact,  that  the  combination  charged 
against  them  was  entered  into  for  the  purpose  of  doing 
the  things  prohibited  by  the  statutes,  but  that  it  was 
formed  solely  to  injure  the  plaintiff's  commission  busi- 
ness, and  that  by  reason  thereof,  it,  and  not  the  public^ 
was  damaged. 

There  is  no  allegation  contained  in  the  petition 
that  the  unlawful  pool,  trust  and  combination  formed 
by  the  defendants  and  other  members  of  the  Traders 
Exchange  was  formed  for  the  purpose  of  doing  injury 
to  the  plaintiff's  patrons  or  customers,  or  to  damage 
any  other  stock  raiser,  shipper,  buyer  or  seller,  but 
the  charge  is  that  they  simply  agreed  among  them- 
selves not  to  buy  or  sell  live  stock  through  the  plain- 
tiff as  a  commission  merchant. 

For  these  reasons  the  patrons  of  the  plaintiff 
should  be  entirely  eliminated  from  the  consideration  of 
the  case;  all  references  tg  them  but  befog  the  legal 
propositions  involved  in  the  case. 

There  is  no  pretense  that  the  combination  charged 
against  the  defendants  was  intended  to  or  did  have 
any  effect  upon  competition  in  the  transportation  of 
live  stock  to  Kansas  City;  that  it  resulted  or  could  in 
any  manner  have  resulted  in  the  restraint  of  trade, 
or  was  intended  to  or  could  have  fixed  or  maintained 
prices  within  the  meaning  of  the  antitrust  statutes; 
bnt  as  charged  in  the  petition,  was  entered  into  for 
the  purpose  of  injuring  the  plaintiff  in  its  business 
as  a  commission  merchant. 

But  independent  of  that,  it  is  common  knowledge, 
which  the  Legislature  knew,  as  well  as  all  others  do. 
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that  the  live  stock  business  of  Kansas  City  does  not 
depend  upon  any  one  or  more  commission  merchants, 
but  upon  the  broad  territories  of  rich  land  in  the  cen- 
ter of  which  that  city  is  located — blessed  with  copious 
rainfalls  and  deep  floods  of  warm  sunshine,  producing 
the  finest  quality  and  greatest  quantity  of  grain  and 
grass  that  grow  upon  God's  footstool,  the  food  of  man 
and  beast  Recognizing  these  natural  conditions  fav- 
orable to  a  great  live  stock  market,  the  Legislature  en- 
acted the  laws  in  question  for  the  use  and  benefit  of  the 
public,  and  not  for  the  benefit  of  the  commission  men 
who  sell  the  stock  on  the  market. 

That  being  true,  and  the  further  fact  appearing 
from  the  petition  that  the  plaintiff  is  not  a  member  of 
the  Kansas  City  Live  Stock  Exchange,  and  not  a  mem- 
ber of  or  eligible  to  membership  in  the  Traders 
Exchange,  and  having  no  authority  under  its  charter 
to  purchase  or  sell  live  stock  on  its  own  account,  but 
upon  conmiission  only,  I  see  no  legal  objection  to  the 
right  of  the  defendants,  individually  or  collectively,  to 
determine  with  whom  they  will  or  will  not  deal,  so  long 
as  that  agreement  does  not  limit  commerce  or  control 
prices. 

I  am  now  speaking  of  the  plaintiff's  rights  and 
duties  under  the  statutes,  and  not  at  common  law, 
which  I  presume  would  afford  redress  for  a  wrong  of 
this  character  if  proven  to  the  satisfaction  of  the  jury. 

If  I  correctly  understand  the  meaning  of  the  pe- 
tition, the  right  of  recovery  is  not  predicated  solely 
upon  the  facts  that  the  conspiracy  charged  to  have 
been  made  and  entered  into  by  and  between  the  defend- 
ants and  the  members  of  the  Traders  Exchange,  would 
entitle  it  to  a  recovery,  if  it  were  not  for  the  further 
fact  charged,  that  some  agreement  and  the  enforcement 
thereof  not  only  damaged  the  plaintiff,  but  that  it  also, 
in  a  degree,  destroyed  competition  in  the  live  stock 
business  at  Kansas  City,  and  tended  to  fix  and  main- 
tain prices.    That  is  to  say,  there  being  at  the  time 
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complained  of,  say  two  hundred  live  stock  commission 
merchants  in  Kansas  City  and  the  plaintiff  being  one  . 
of  them,  then  the  unlawful  conspiracy  of  the  defend- 
ants against  the  plaintiflF  thereby  destroyed  competi- 
tion in  that  business  to  the  extent  of  one  two-hun- 
-dredths  part  thereof,  by  forcing  it,  one  of  the  sales' 
competitors,  out  of  the  market. 

I  must  confess  that  this  is  a  novel  proposition 
and  probably  would  be  more  forceful  had  the  plaintiflF 
been  engaged  in  the  buying  and  selling  of  live  stock 
upon  its  own  account  and  not  for  others  upon  commis- 
sion, as  the  petition  charges.  Should  such  an  agree- 
ment be  carried  into  execution  it  would  reduce  the 
nmnber  of  conmoission  merchants  in  Kansas  City  from 
two  hundred  to  one  hundred  and  ninety-nine,  but  would 
that  in  any  manner  result  in  restraint  of  trade  in  the 
live  stock  business  or  tend  to  increase  the  prices  to  be 
paid  therefor  upon  that  market! 

A  commission  merchant,  as  such,  neither  produces 
nor  ships  live  stock  to  any  market,  but  his  business  is, 
as  charged  in  the  petition,  confined  to  selling  live  stock 
to  packers,  order  men  and  traders,  raised  and  shipped 
to  market  by  third  parties.  In  other  words,  the  com- 
mission man  is  simply  an  agent  engaged  in  the  busi- 
ness of  selling  one  man's  cattle  to  another  for  an 
agreed  or  a  reasonable  fee.  That  being  unquestionably 
true,  then  can  it  be  said  that  this  petition  charges  or 
could  truthfully  charge  that  the  live  stock  owner,  the 
packer,  trader  or  the  consuming  public  was  or  could 
be  damaged  by  the  agreement  complained  of  in  this 
case! 

It  seems  to  me  that  the  most  damaging  conclusion 
that  could  be  drawn  from  the  statements  is  that  by 
forcing  the  plaintiff  from  the  Kansas  City  market,  the 
number  and  possibly  the  eflSciency  of  the  sales'  agen- 
cies of  the  market  were  diminished  to  that  extent;  but 
can  it  be  declared  as  a  matter  of  law  that  the  natural 
result  of  that  diminution  of  agency  would  necessarily       , 
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lessen  competition  or  increase  the  price  of  live  stock  in 
Kansas  City,  within  the  meaning  of  the  statutes!  I 
think  not.  No  authority  is  cited  in  support  of  or 
against  this  proposition,  and  I  have  been  unable  to 
find  any  bearing  upon  the  subject. 

In  order  to  accomplish  such  an  effect  under  the 
statutes,  if  possible,  which  I  deny,  the  petition  should 
have  charged  and  the  evidence  should  have  shown  that 
by  thus  driving  plaintiff  out  of  business,  the  selling 
agencies  of  live  stock  on  the  Kansas  City  stockyards 
were  so  diminished  and  impaired  that  they  were  unable 
to  handle  the  live  stock  consigned  to  that  market,  and 
that  by  reason  thereof  the  market  became  glutted  and 
the  demands  of  the  public  could  not  be  supplied,  al- 
though there  was  a  superfluity  of  live  stock  on  the 
market  for  sale. 

In  construing  these  statutes,  can  it  be  seriously 
contended  that  the  Legislature,  when  enacting  them, 
had  in  mind  this  remote,  if  possible,  condition  of  af- 
fairs, which  had  never  existed  and  in  all  probabilities 
never  will?  This  is  one  of  the  instances  where  the 
asking  of  the  question  answers  it  in  the  negative. 

But  by  way  of  illustration :  Suppose  some  mem- 
ber of  this  court  and  I  had  been  trading  with  The  Peck 
Dry  Goods  Company  of  Kansas  City;  that  this  after- 
noon we  should  step  into  that  store  and  request  one 
of  the  clerks  therein  to  show  us  certain  articles  of  mer- 
chandise ;  that  in  response  thereto  the  clerk  should  say 
to  us  he  would  not  do  so  because  he  considered  us  un- 
desirable customers;  that  thereupon  we  should  walk 
out  of  the  store  and  agree  between  ourselves  not  to 
trade  with  The  Peck  Dry  Goods  Company  any  more, 
through  that  cleric ;  and  that  we  should  notify  said  com- 
pany of  that  fact,  could  it  be  seriously  contended  that 
our  said  agreement  would  be  a  violation  of  the  anti- 
trust statutes  of  this  State  and  that  we  would  be  liable 
to  Peck  &  Company  for  treble  damages  or  for  any  other 
kind  of  damages  for  that  matter?    I  think,  clearly,  not; 
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and  that  being  unquestionably  true,  then  how  can  it  be 
logically  said  that  the  defendants  in  this  case  are  lia- 
ble to  the  plaintiff,  the  commission  man  or  sales'  agent 
of  the  stock  growers  mentioned  in  this  caset  There 
is  not  one  whit  of  difference  in  principle  between  the 
two  cases.  Neither  could  or  would  interfere  in  the  re- 
motest degree  with  commerce,  tend  to  stifle  trade, 
create  a  monopoly  or  to  fix  or  maintain  prices.  It 
might  damage  the  individual  commission  man  or  sales' 
agent,  but  no  one  else. 

Entertaining  these  views  of  the  petition  and  the 
statutes  upon  which  it  is  bottomed,  I  am  clearly  of 
the  opinion  that  no  cause  of  action  is  stated  against  the 
defendants. 

The  judgment  of  the  circuit  court  is,  therefore,  re- 
versed and  the  cause  remanded. 

PER  CURLA.M.— The  foregoing  opinion  of  Wood- 
son, J.,  written  in  division,  with  the  illustration  added 
near  the  end  thereof,  is  adopted  as  the  views  of  the 
Court  in  Banc. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded. 

•  Brown,  Bond  and  Walker,  J  J.,  concur;  Graves  and 
Faris,  J  J.,  concur  in  result;  Lamm,  C.  J.,  dissents. 


COLBY  HALL  v.  MANUFACTURERS  COAL  AND 
COKE  COMPANY,  Appellant. 

In   Banc,  July  2,   1914. 

t  NEGLIGENCE:  Contributory:  Safe  Place  to  Work:  Demurrer 
to  Evidence.  The  eyidence  for  plaintiff  tends  to  show  that 
defendant's  foreman  came  Into  the  mining  room  in  which 
plaintiff  was  the  sole  worker  and  plaintiff  asked  him  if  he 
thought  more  of  the  roof  would  fall.  After  inspecting  the  part 
of  the  roof  that  afterwards  feU  the  foreman  assured  the  plain- 
tiff that  the  roof  was  sound  and  safe.  Plaintiff  was  somewhat 
inexperienced,  was  not  familiar  with  the  kind  of  rock  In  the 
roof,  but  thought  the  foreman  would  know.  Relying  on  his 
assurance  of  safety  plaintiff  continued  to  work  in  the  room.  ^,^T^ 
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and  within  two  hours  thereafter  a  larg^e  slab  fell  and  injnred 
him.  Expert  miners  testified  for  the  plaintiff  that  the  slab 
was  of  a  kind  that  became  loosened  slowly  and  gradually  and 
that  a  proper  inspecticm  by  the  foreman  would  have  disclosed 
that  the  rock  was  liable  to  fall.  On  the  other  hand  plaintifTs 
evidence  tended  to  show  that,  ordinarily,  it  was  the  duty  of 
the  plaintifT  to  look  out  for  his  own  safety  in  the  room  in 
which  he  worked  and  that  the  duty  of  defendant  was  to  furnish 
such  props  as  might  be  required  to  prop  the  roof.  Held,  that 
it  could  not  be  said  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  that  the  trial  court  did  not 
err  in  overruling  a  demurrer  to  the  plaintifTs  evidence  in  an 
action  for  damages. 

2.   :  :  :  Negligent  Assurance:  Inttructlont. 

Where  plaintifTs  claim  for  damages,  as  disclosed  by  his  peti- 
tion and  evidence,  is  based  on  the  negligent  assurance  of  de- 
fendant that  the  roof  of  the  mining  room  in  which  he  worked 
was  safe,  an  instruction  undertaking  to  cover  the  whole  case 
was  erroneous  which  did  not  require  the  Jury  to  find  that  the 
assurance  was  negligently  given,  and  this  error  was  not  cured 
by  the  giving  of  another  instruction  which  undertook  to  set 
forth  what  facts  would  constitute  a  negligent  assurance. 

3.  :  :  :  :  Reliance  Thereon:  In- 
ttructlont. An  Instruction  that  although  the  jury  might  be- 
lieve that  the  plaintifF  knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  that  the  mining  room  in  which  he 
worked  was  not  safe,  yet  this  did  not  defeat  a  recovery  if 
they  found  that  he  was  negligently  ordered  into  the  room,  and 
the  danger  was  not  such  as  to  threaten  immediate  injury,  iB 
criticised  for  failure  to  require  a  finding  that  plaintiff  relied 
upon  the  assurance  of  safety. 

4.   :  :  :  Injury  not  Disputed:  Instructions: 

Assumption  of  Suffering,  etc.  Where  the  fact  of  plaintifTs 
injury  is  not  disputed,  an  assumption,  in  an  instruction,  of  his 
suffering,  injury  and  loss  of  time,  is  not  error. 

5.  PLEADING:  Special  Damages.  Special  damages,  which  are 
the  natural  but  not  necessary  result  of  the  injury  complained 
of,  must  be  specifically  alleged  in  the  petition. 

6.  :  :  Negligent  injury:  Impotence.  Under  allega- 
tions in  the  petition  in  a  personal  injury  case,  that  plaintifTs 
body  was  severely  and  permanently  wounded,  torn  and  mangled, 
that  his  hips,  pelvis,  legs  and  ankles  were  broken  and  torn, 
that  he  is  permanently  injured,  and  that  he  will  always  suffer 
great  bodily  pain,  etc.,  evidence  was  not  admissible  to  show  that 
his  injuries  had  rendered  him  impotent  Impotency  in  sucb 
case  is  a  matter  of  special  damages  that  must  be  specifically 
alleged.  [Overruling,  in  part,  Gurley  v.  Railroad,  122  Mo.  141, 
and  Moore  v.  Transit  Co.,  226  Mo.  689.]  [LAMM,  C.  J.,  and 
WOODSON,  J.,  dissenting.] 
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Appeal  from  Knox  Circuit  Court.— -Hon.  Charles  D. 
Stewart,  Judge. 

Revebsed  and  remanded. 

Campbell  <&  Ellison  and  Highee  £  Mills  for  appel- 
lant. 

(1)    The  court  erred  in  admitting  evidence   of 
plaintiff's  impotency  and  loss  of  sexual  desire,  because 
not  pleaded,  and  not  shown  to  be  a  natural  result  of 
the  injury.    Dr.  Nunn  testified  he  could  not  say  that  the 
injuries  caused  impotency.     Moore  v.  Transit  Co.,  226 
Mo.  698.     (2)    The  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  evidence   at   the   close   of 
plaintiff's  case.  Plaintiff  testified  Shaw  made  the  usual 
inspection  of  the  roof;  it  was  solid.    Shaw's  test  was 
made  in  the  usual  and  customary  manner  and  was  suf- 
ficient, especially  as  he  had  the  right  to  assume  that 
plaintiff  was  an  experienced  miner.    No  inference  of 
negligence  arises  from  the  fact  that  the  rock  fell.    The 
master  is  not  an  insurer.    Later  plaintiff  made   the 
same  test,  with  the  same  result.    The  defect  was  latent. 
Shaw's  test  was  made  two  or  three  hours  before  the 
rock  fell.    Plaintiff  was  engaged  as  a  day  man,  not  as 
a  miner,  when  hurt.    His  duty  was  to  make  danger- 
ous places  safe.    It  was  an  assumed  risk.    If  he  had 
been  an  experienced  miner  he  would  not  have  been  in- 
jured.   26  Cyc.  1139;  Stanley  v.  Railroad,  59  N.  W. 
(Mich.)  393.    The  master  is  not  liable  for  latent  de- 
fects.   26  Cyc.  1145;  Howard  v.  Railroad,  173  Mo.  524; 
Bohn  V.  Railroad,  106  Mo.  429;  Beunett  v.  Lumber  Co., 
116  Mo.  App.  699.     (3)    The  court  erred  in  giving 
plaintiff's  instruction  1.    (a)   It  purports  to  cover  the 
entire  case  and  ignores  the  issue  of  plaintiff's  contrib- 
utory negligence.     No  instruction  was  given  on  that 
issue.    It  was  equivalent  to  instructing  the  jury  there 
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was  no  evidence  of  contributory  negligence.  McMahon 
V.  Ex.  Co.,  132  Mo.  649;  Rayboum  v.  Phillips,  160  Mo. 
App.  534;  Hill  V.  Drug  Co.,  140  Mo.  433;  Scanlan  v. 
Gulick,  199  Mo.  449.  (b)  It  erroneously  predicated 
plaintiff's  right  to  recover  if  **the  said  foreman  neg- 
ligently directed  plaintiff  to  clean  up  the  rock  and 
other  debris,*'  etc.,  without  defining  or  advising  the 
jury  what  constituted  negligence.  There  was  no  defi- 
nition of  actionable  negligence  in  any  instruction.  Ray- 
boum V.  Phillips,  160  Mo.  App.  551.  (4)  The  court 
erred  in  giving  plaintiff's  instruction  2.  Williams  v. 
Coal  Co.,  127  S.  W.  1000.  (5)  The  court  erred  in  giv- 
ing plaintiff's  third  instruction.  Britt  v.  Crebbs,  158 
S.  W.  65.  (6)  The  court  erred  in  giving  plaintiff's 
fourth  instruction.  It  was  equivalent  to  advising  the 
jury  that  in  the  opinion  of  the  court  there  was  evi- 
dence authorizing  them  to  find  that  some  witness  or 
witnesses  for  defendant  were  guilty  of  perjury.  The 
evidence  did  not  authorize  it.  Schmidt  v.  Railroad,  149 
Mo.  289;  Bank  v.  Murdock,  62  Mo.  74;  White  v.  Maxey, 
64  Mo.  559;  McCormick  v.  Monroe,  64  Mo.  App.  201; 
Sampson  v.  Railroad,  156  Mo.  App.  425.  (7)  The 
court  erred  in  giving  plaintiff's  fifth  instruction,  (a)  It 
assumes  pain  and  suffering,  loss  of  time  and  service 
since  plaintiff's  recovery,  (b)  It  authorizes  the  jury 
to  assess  plaintiff's  damages  in  their  discretion  with- 
out regard  to  the  evidence. 

Fugate  <&  Son  and  Charles  E.  Murrell  for  respond- 
ent. 

(1)  There  is  no  plea  of  contributory  negligence 
contained  in  defendant's  answer.  Ramp  v.  Met.  St 
By.,  133  Mo.  App.  700;  Cain  v.  Wintersteen,  144  Mo. 
App.  1;  White  V.  United  Ry.  Co.,  157  S.  W.  593.  (2) 
Appellant's  fifth  assignment  of  error  is  that  the  court 
erred  in  admitting  the  evidence  of  plaintiff's  impo- 
tency  because  the  same  is  not  pleaded  and  because  it 
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was  not  a  natural  result  of  the  injuries.  The  court  in 
the  case  of  Moore  v.  Transit  Co.,  226  Mo.  689,  holds 
that  all  injuries  which  naturally  result  from  the  main 
or  specific  injury  alleged,  may  be  shown  without  be- 
kg  specially  pleaded  and  held  that  impotency  could 
be  shown  under  the  above  allegation.  The  petition  in 
the  case  at  bar  we  contend  is  broad  enough  to  per- 
mit the  introduction  of  plaintiff's  impotency.  There 
are  many  cases  in  Missouri  holding  that  resulting  in- 
firmities from  injuries  may  be  shown  under  a  general 
averment  though  not  specially  pleaded,  among  which 
are:  Fleddermann  v.  Transit  Co.,  134  Mo.  App.  199; 
Wilbur  v.  Railroad,  110  Mo.  App.  688;  Vancleve  v. 
Railroad,  124  Mo.  App.  224.  In  the  Vancleve  case 
plaintiff  was  permitted  to  prove  and  recover  for  hem- 
orrhages of  the  lungs  and  pulmonary  consumption  un- 
der the  allegation  that  the  plaintiff ^s  ^'Breast  bou'- 
was  broken,  her  chest  bruised  and  crushed  and  that 
she  was  permanently  wounded."  We  contend  that 
plaintiff's  impotency  is  shown  by  the  evidence  to  be 
the  natural  result  of  the  character  of  injury  received  by 
him.  Epstein  v.  Railroad,  143  Mo.  App.  135.  Appel- 
lant complains  that  the  trial  court  did  not  sustain  its 
demurrer  at  the  close  of  plaintiff's  case.  Under  this 
heading  appellant  misstates  the  testimony  as  shown 
by  the  record.  Plaintiff  does  not  testify  that  Shaw 
made  the  usual  inspection  of  the  roof.  Plaintiff  says 
that  he  sounded  the  rock  right  over  plaintiff's  head  in 
the  usual  manner,  while  if  the  testimony  of  the  wit- 
nesses are  to  be  believed  this  slab  of  rock  nine  feet 
wide  and  eleven,  feet  long  could  have  been  sounded 
hy  Shaw  and  its  dangerous  condition  ascertained  had 
he  examined  the  roof  of  the  room.  Shaw's  test  was 
not  made  in  the  usual  and  customary  manner  or  he 
would  have  sounded  other  places  in  the  roof  other 
than  directly  over  plaintiff's  head.  We  take  this  to 
be  a  matter  of  common  knowledge.  It  is  not  true  as 
stated  by  appellant  that  plaintiff  made  the  same  test 
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that  Shaw  did  with  the  same  result.  There  is  no  evi- 
dence that  plaintiff  tested  this  rock  or  the  roof  in  the 
room  on  the  morning  of  the  injury.  The  evidence  is 
to  the  contrary.  Neither  is  it  true  that  Shaw's  test 
was  made  two  or  three  hours  before  the  rock  fell. 
Finally  appellant  contends  that  if  respondent  had  been 
an  ex{)erienced  miner  he  would  not  have  been  injured; 
then  it  is  fair  to  presume  that  if  Shaw  had  been  an 
experienced  and  competent  foreman  that  plaintiff 
would  not  have  been  ordered  into  a  place  of  danger 
and  injured.  We  submit  that  plaintiff  made  a  sub- 
missible  case.  Carter  v.  Baldwin,  107  Mo.  App.  217; 
Lackland  v.  Coal  Co.,  110  Mo.  App.  634;  Swaringen  v. 
Mining  Co.,  212  Mo.  524;  Fisher  v.  Lead  Co.,  156  Mo. 
479.  It  is  contended  by  respondent  that  all  of  the  in- 
strtfctions  given  on  behalf  of  respondent  were  errone- 
ous because  they  ignored  the  issue  of  plaintiff's  con- 
tributory negligence.  As  heretofore  stated  the  ques- 
tion of  contributory  negligence  is  not  in  this  case. 
There  is  no  allegation  in  plaintiff's  petition  that  he 
was  in  the  exercise  of  ordinary  care  and  no  allega- 
tion in  defendant's  answer  that  respondent  was  guilty 
of  negligence  contributing  to  his  injury.  See  cases 
cited  under  Point  (1).  This  question  is  decided  ad- 
versely to  appellant  in  the  recent  case  of  White  v. 
United  Rys.,  157  S.  W.  593.  Respondent's  instructions 
are  in  practically  the  same  form  as  instructions  in  case 
of  Carter  v.  Baldwin,  107  Mo.  App.  217.  The  case  at 
bar  is  on  all  fours  with  the  Carter  case  and  the  court 
says  **The  instructions  given  are  in  harmony  with 
the  view  herein  expressed  and  we  think  correctly  pre- 
sent the  law  to  the  jury."  Lackland  v.  Coal  Co.,  110 
Mo.  App.  634 ;  Swaringen  v.  Mining  Co.,  212  Mo.  524 ; 
Hammond  v.  Coal  &  Coke  Co.,  156  Mo.  232 ;  Sheperd  v. 
Railroad,  189  Mo.  362;  Clippard  v.  Railroad,^  202  Mo. 
432. 
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WILLIAMS,  C. — This  is  an  action  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff  while 
working  in  defendant's  coal  mine  near  Novinger,  Mis- 
souri. Suit  was  instituted  in  Adair  county  and  on 
change  of  venue  was  sent  to  Knox  county  where  trial 
was  had  resulting  in  a  verdict  and  judgment  in  favor 
of  plaintiff  in  the  sum  of  $23,666.  That  portion  of 
plaintiff's  petition  charging*  negligence  is  as  follows : 

''The  defendant  negligently,  carelessly  and  reck- 
lessly set  him  to  work  in  one  of  the  rooms  in  said 
Mine  number  50,  known  as  room  number  4  off  the  10th 
west  entry  off  the  main  south  entry,  at  a  place  in  said 
room  where  the  rock,  earth  and  other  materials  form- 
ing the  roof  of  said  room  were  in  a  loose  and  dangerous 
condition  and  liable  to  fall  at  any  time;  and  did  neg- 
ligently, carelessly  and  recklessly  fail  and  neglect  to 
warn  or  notify  the  said  plaintiff  that  the  roof  of  said 
room,  at  the  point  and  place  where  plaintiff  was  com- 
pelled to  be  in  order  to  perform  the  work  as  directed, 
was  in  a  loose  and  dangerous  condition  as  aforesaid ; 
but  said  defendant, its  agents,  employees  and  mine  fore- 
man did  carelessly,  negligently  and  recklessly  assure 
this  plaintiff  that  the  roof  of  said  room  at  the  place 
aforesaid  was  in  a  safe  and  secure  condition,  and  this 
plaintiff  believing  said  foreman  possessed  superior 
knowledge  of  said  roof,  relied  upon  said  statement  and 
assurance  and  set  about  the  work  as  directed ;  and  this 
defendant  had  negligently,  carelessly  and  recklessly 
failed  and  neglected  to  furnish  and  provide  a  safe,  com- 
petent and  proper  man  in  charge  of  said  room,  and 
did  negligently,  carelessly,  and  recklessly  fail  and  neg- 
lect to  furnish  and  provide  safe,  competent  and  proper 
men  in  charge  of  said  mine  as  mine  foreman,  and  did 
negligently,  carelessly  and  recklessly  fail  and  neglect 
to  furnish  the  said  plaintiff  with  a  reasonably  safe, 
sufi&cient  and  proper  place  in  which  to  perform  his  du- 
ties, and  did  negligently,  carelessly  and  recklessly  fail 
and  neglect  to  warn  or  notify  the  said  plaintiff  of  the 
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dangers  of  working  in  said  room,  this  plaintiflf  being 
then  and  there  an  inexperienced  miner,  and  ignorant 
by  reason  thereof  of  the  dangers  lurking  in  said  roof 
of  said  mine,  which  said  facts  the  defendant  well  knew 
or  by  the  exercise  of  ordinary  care  could  have  known." 
The  petition  further  alleges  that  by  reason  of  the 
negligence  and  carelessness  of  the  defendant,  as  above 
stated,  and  without  any  warning  to  him,  a  large  slab 
of  rock  from  the  roof  of  said  mine  fell  upon  plaintiflf. 
Defendant's  answer  contained,  (1)  a  general  denial, 

(2)  that  plaintiff's  injury  ^'was  due  solely  to  his  own 
negligence  and  carelessness  in  not  properly  taking 
care  of  and  securing  said  room  and  the  roof  thereof," 

(3)  plea  of  assumed  risk. 

Plaintiff's  evidence  tended  to  establish  the  follow- 
ing facts:  At  the  time  plaintiff  was  injured  he  was 
working  in  said  mine  in  a  room  which  was  about  twenty 
feet  wide  and  fifty  feet  long;  the  roof  of  the  room 
being  a  short  distance  above  plaintiff's  head.  While 
he  was  at  work  picking  up  some  loose  rock  from 
the  floor  of  this  room,  a  slab  of  rock,  nine  feet  wide 
and  about  eleven  feet  long  and  varying  in  thickness 
from  a  '* feather  edge"  to  eighteen  inches,  feU  from 
the  roof  of  the  mine  upon  him.  Prior  to  the  accident, 
plaintiff  had  worked  in  this  room  about  three  and  one- 
half  days,  three  days  of  the  time  being  spent  in  the 
work  of  digging  coal.  On  the  day  preceding  the  day 
of  the  accident,  plaintiff  set  33  props  under  the  roof 
in  this  room  and  drilled  some  holes  and  loaded  them 
with  powder.  After  he  left  the  mine  that  day,  these 
holes  were  fired,  as  was  the  custom,  by  the  shot-firers. 
The  next  morning  (the  day  that  the  injury  occurred) 
plaintiff  returned  to  the  mine  about  6:30  a.  m.,  and 
after  warming  himself  in  the  boiler  room  went  down 
into  said  mine  and  to  said  room.  Upon  arriving  there 
he  found  that  during  the  night  a  considerable  quantity 
of  rock  had  fallen  from  the  roof  of  the  room  and  that 
the  props  had  fallen  (caused,  possibly,  by  the  firing 
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of  the  shots).  It  was  the  custom  in  the  mine  that  loose 
rock  that  fell  from  the  roofs  of  the  different  rooms 
was  cleaned  up  and  taken  away  by  special  men  which 
the  company  had  in  their  employ  for  that  work.  De- 
fendant's foreman  came  into  plaintiff's  room  that 
morning  and  commented  on  the  amount  of  loose  rock 
that  was  down  and  told  the  plaintiff  to  clean  out  ''a 
couple  of  cars  of  coal  in  front"  and  that  then  the  com- 
pany would  clean  up  the  rock.  To  this  plaintiff  said 
"all  right"  and  then  asked  the  foreman  if  he  (the 
foreman)  thought  any  more  of  the  roof  would  fall. 
In  answer  to  this  question,  the  foreman  took  plain- 
tiff's pick  and  tested  the  roof  above  the  place  where 
plaintiff  was  working  and  after  sounding  the  roof  told 
the  plaintiff  that  it  was  sound  and  safe.  This  was 
about  an  hour  and  a  half  or  two  hours  prior  to  the 
accident.  After  the  foreman  left  the  room,  plaintiff 
cleaned  up  the  two  cars  of  coal  and  then  went  to  see 
a  Mr.  Batley,  who  was  then  in  the  employ  of  defend- 
ant to  do  the  special  work  of  cleaning  up  the  fallen  rock 
from  the  rooms.  Upon  being  asked  by  plaintiff  as  to 
when  he  could  come  and  clean  up  said  rock,  Batley 
replied  that  he  could  not  get  to  it  that  day  and  di- 
rected plaintiff  to*  go  and  see  the  foreman,  Mr.  Shaw, 
about  it.  Plaintiff  thereupon  called  upon  and  requested 
the  foreman  to  get  some  one  else  to  do  the  work  of 
cleaning  up  the  loose  rock.  The  foreman  made  the 
proposition  to  plaintiff  that  he  (plaintiff)  clean  up  the 
loose  rock  and  that  the  company  would  pay  him  '*  ex- 
tra" for  doing  that  work.  To  this  plaintiff  agreed; 
returned  to  his  room  and  started  to  clean  up  the  loose 
rock.  After  having  picked  up  five  or  six  pieces  of  rock 
and  while  he  was  in  the  act  of  lifting  another  piece 
the  slab  fell  upon  him.  The  slab  fell  from  that  por- 
tion of  the  roof  which  the  foreman  had  just  previously 
inspected.  The  slab  gave  no  warning  of  its  breaking 
away.  Plaintiff  testified  that  he  did  not  know  that  the 
roof  was  dangerous ;  he  testified  that  he  sounded  the 

Digitized  by  VjOOQIC 


360        SUPREME  COURT  OF  MISSOURI, 

Hall  Y.  Coal  ft  Coke  Co. 

roof  and  that  it  sounded  solid  to  him — ^but  it  does  not 
appear  from  the  evidence  as  to  the  exact  time  that 
plaintiff  sounded  the  roof;  as  to  whether  it  was  on  the 
day  of  the  accident,  and  after  the  foreman  had  sounded 
the  roof,  or  during  the  three  previous  days  that  he 
worked  in  the  room,  or  on  the  morning  of  the  accident 
and  before  the  foreman  sounded  the  roof,  the  evidence 
is  silent.  Plaintiff  further  testified  that  he  was  not 
an  experienced  coal  digger ;  that,  while  he  had  worked 
in  the  mines  about  four  years  at  different  times  and 
places,  most  of  his  work  had  been  driving  mules  in 
the  mines,  etc.,  and  that  he  had  had  only  about  two 
months'  experience  in  digging  coal.  He  testified  that 
he  was  not  familiar  with  the  character  and  formation 
of  the  rock  in  this  mine  and  that  when  the  foreman 
of  the  mine  sounded  the  roof  and  told  him  it  was  sound 
and  safe,  he  relied  upon  what  the  foreman  said,  because 
he  thought  the  foreman  *' would  know,  if  anyone 
would."  By  plaintiff's  other  witnesses  it  was  shown 
that  there  was  a  defect  in  the  formation  of  the  rock 
in  the  roof  of  this  room.  The  defect  was  known  as  a 
''clay  slip"  and  that  this  kind  of  defect  made  a  roof 
very  dangerous  and  treacherous  and  that  the  air 
would  get  into  the  rock  formation  at  this  defective 
place  and  sometimes  in  the  night  and  sometimes  in  a 
day  and  a  half  or  two  days  the  rock  would  loosen  so 
that  it  would  fall,  depending  upon  the  kind  of  rock 
and  the  conditions  surrounding  it.  One  of  plaintiff's 
witnesses,  an  expert  miner,  testified  that  he  examined 
the  rock  after  its  fall  and  that  it  was  his  opinion  that 
the  rock  in  question  loosened  by  slow  process  and  that 
the  air  would  strike  the  rock  where  it  broke  and  it 
''would  gradually  break  away  from  the  place  where 
it  was  exposed  to  the  air."  Haintiff's  evidence  fur- 
ther tended  to  show  that  if  this  rock  had  been  exam- 
ined one  or  two  hours  before  it  fell  by  a  practical 
miner  its  dangerous  and  loose  condition  could  have 
been  ascertained.    That  if  the  roof  is  loose  and  dan- 
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gerous  it  will  sound  hollow  and  dmmmy,  and  that  if 
it  is  solid,  it  will  sound  solid.     The  evidence  tended 
to  show  that  it  was  the  duty  of  the  miners  to  look 
after  the  safety  of  the  roof  in  the  rooms  in  which  they 
worked.    Plaintiff  was  receiving  $2.56  a  day  for  doing 
the  kind  of  work  he  was  doing  at  the  time  he  was  in- 
jured.   As  to  plaintiff's  injuries,  the  doctor  testified 
that  one  of  plaintiff's  legs  was  broken  and  one  foot 
was  broken  in  the  angle  joint,  causing  two  or  three 
bones  to  protrude  through  the  skin;  that  the  bones  of 
the  i)elvis  were  dislocated ;  that  some  of  the  nerves  of 
the  body  were  paralyzed  and  that  plaintiff  suffered 
severe  pain  and  was  confined  to  his  bed  about  three 
months  and  that  he  considered  plaintiff's  injuries  per- 
manent.   The  plaintiff  testified,  as  to  his  injuries,  that 
he  had  suffered  severe  pain ;  that  by  reason  of  the  in- 
juries received  he  was  confined   to   his   bed   thirteen 
weeks,  and  after  that  it  was  about  four  weeks  before 
he  could  use  crutches ;  that  he  then  used  crutches  three 
months  and  after  that  and  from  June  until  October 
he  moved  about  by  the  use  of  a  cane  and  that  at  the 
time  of  the  trial  he  was  able  to  walk  without  the  use 
of  a  cane ;  that  the  injuries  affected  his  sleep  and  ren- 
dered him  impotent  and  that  as  a  result  of  the  injuries 
he  had  practically  lost  his  sexual  desire.    The  doctor 
also  testified  that,  if  plaintiff  was  impotent,  his  im- 
potency  was,  in  his  opinion,  caused  by  the  injuries. 
Defendant  objected  to  the  introduction  of  this  evi- 
dence on  the  ground  only  that  the  petition  did  not  al- 
lege an  injury  of  that  kind,  which  objecti6n  was  over- 
niled  by  the  court  and  defendant  excepted.    Plaintiff 
testified  that  at  the  time  of  trial  he  was  making  three 
dollars  a  day  working  as  a  check- weighman ;  that  his 
^iify  was  to  see  that  the  company  weighman  correctly 
weighed  the  coal  for  the  various  miners;  that  during 
the  summer  he  had  endeavored  to  do  some  work  shov- 
eling on  the  streets;  that  he  would  be  able  to  work 
one  day  if  the  work  was  not  too  heavy  and  would  then 
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have  to  lay  off  the  next  day  and  that  finally  he  had 
to  quit  the  work  becauae  he  conld  not  stand  it.  The 
evidence  on  the  part  of  defendant  tended  to  show  that 
it  was  the  duty  of  the  miner  to  look  after  his  own  room, 
Charles  Batley  testified  that  plaintiff  came  to  him  the 
morning  of  the  accident  and  told  the  witness  that  the 
roof  in  his  room  was  bad  and  that  the  rock  was  down 
and  wanted  him  to  come  and  look  at  it.  .Another  of 
defendant's  witnesses  testified  that  after  the  accident 
plaintiff  admitted  to  him  that  he  was  fixing  a  place  to 
set  a  prop  when  the  rock  fell.  Mr.  Shaw,  the  defend- 
ant's foreman,  at  the  time  of  the  injury,  testified  for 
the  defendant  that  he  no  longer  worked  for  the  de- 
fendant but  was  at  present  engaged  in  running  a  drug 
store.  This  witness  denied  that  he  was  in  the  plain- 
tiff's room  on  the  morning  of  the  accident  and  denied 
that  he  sounded  the  roof  or  that  he  told  plaintiff  the 
roof  was  solid  and  that  the  only  talk  he  had  with  plain- 
tiff on  that  day  was  when  plaintiff  came  to  him  and 
he  employed  plaintiff  to  clean  up  the  loose  rock.  This 
witness  further  testified  that  when  he  first  showed 
plaintiff  the  room  (which  was  about  four  or  five  days 
before  the  accident)  he  told  plaintiff  of  the  ''clay  slip" 
in  the  room  and  that  the  support  must  not  be  taken  out 
from  under  the  roof  at  that  place. 

Plaintiff's  instructions  numbered  1,  2,  3,  4  and  5, 
which  are  challenged  by  appellant,  are  as  follows : 

''1.  The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  greater  weight  of  evidence  in  the  cause: 
That  at  the'  time  plaintiff  was  injured  he  was  in  the 
employ  of  the  defendant  company  as  a  laborer  in  the 
ground  of  defendant's  mine,  and  that  he  was  in  the 
charge  of  and  under  the  control  and  direction  of  one 
D.  P.  Shaw,  as  mine  foreman  in  said  mine,  and  that  said 
Shaw  was  employed  by  the  defendant  to  act  as  such 
foreman ;  and  if  you  further  believe  that  as  such  fore- 
man said  Shaw  had  authority,  and  that  it  was  his  duty, 
to  have  charge  of  and  direct  the  work  and  the  manner 
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in  which  plaintiff  was  engaged  at  the  time  he  was  in- 
jured; and  that  it  was  the  duty  of  the  plaintiff  to  obey 
the  orders  and  directions  of  said  mine  foreman  as  to 
the  place  and  manner  of  doing  the  work  in  said  mine 
at  the  time  plaintiff  was  injured ;  that  while  so  engaged 
and  in  obedience  to  the  commands  and  directions  of 
said  mine  foreman  the  said  foreman  negligently  di- 
rected plaintiff  to  clean  up  the  rock  and  other  debris 
in  room  No.  4  referred  to  in  plaintiff's  petition  and 
prior  to  said  command  had  assured  said  plaintiff 
when  laquired  of,  whether  it  was  safe  to  work  in  said 
room  on  account  of  the  top  or  overhanging  rocks,  that 
it  was  safe  and  that  the  plaintiff  in  obedience  to  said 
orders,  and  relying  upon  said  assurance  did  go  to  work 
and  commence  to  clean  up  the  rock  and  other  debris 
in  said  room  and  while  in  obedience  to  said  orders  he 
was  in  the  discharge  of  fhe  duty  and.  work  assigned 
him  a  large  slab  of  rock  fell  from  said  top  or  roof 
which  resulted  in  plaintiff's  injuries  then  the  plaintiff 
is  entitled  to  recover  in  this  action,  unless  precluded 
for  some  other  reason  assigned  in  the  further  instruc- 
tions given  you. 

"2.  The  court  instructs  the  jury  that  notwith- 
standing you  may  believe  from  the  evidence  in  the 
cause  that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  on  his  part  could  have  known,  that  the 
position  he  was  working  in,  at  the  time  he  was  injured, 
in  room  4,  in  question,  was  not  a  safe  one,  yet,  this 
does  not  and  should  not  defeat  his  recovery  in  this 
case;  if  you  further  find  and  believe  from  the  evidence 
that  he  was  negligently  ordered  into  this  position  by 
the  defendant's  mine  foreman,  D.  P.  Shaw,  and  was 
assured  by  the  said  Shaw  that  the  slab  of  rock  that 
fell  on  plaintiff  would  not  fall  and  that  the  danger 
from  the  said  slab  of  rock  overhanging  said  place  was 
not  of  such  glaring  and  dangerous  nature  as  to  threat- 
en immediate  injury  in  case  he  obeyed  said  order. 
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''3.  The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  greater  weight  of  the  evidence  hi 
the  cause  that  the  slab  of  rock  which  fell  upon  and  m- 
jured  the  plaintiff  was  in  a  loose  and  dangerous  con- 
dition in  the  roof  of  room  number  4  of  defendant's 
mine  number  50  on  the  morning  of  November  24, 1908, 
and  that  the  defendant's  foreman  D.  P.  Shaw  inspected 
and  sounded  the  same  and  found  the  same  to  be  loose 
and  in  a  dangerous  condition  and  liable  to  fall  or  if 
by  the  exercise  of  ordinary  care  on  his  part  he  could 
have  discovered  the  loose  and  dangerous  condition 
thereof  by  said  inspection,  if  the  same  was  in  a  loose 
and  dangerous  condition,  if  you  find  that  he  did  so 
inspect  said  rock,  and  assured  plaintiff  that  it  would 
not  fall  and  that  after  the  said  assurance  on  his  part 
he  ordered  plaintiff  to  work  in  said  room  beneath  said 
slab  of  rock,  then  said  order  was  negligently  made 
and  said  assurance  was  negligently  given  within  the 
meaning  of  these  instructions,  unless  the  danger  was 
of  such  a  glaring  nature  that  no  prudent  person,  xm- 
der  the  circumstances,  would  have  obeyed  the  order. 

^*4.  The  court  instructs  the  jury  that  they  are 
the  sole  judges  of  weight  and  credibility  of  the  testi- 
mony of  the  witnesses  in  this  case  and  if  they  find  and 
believe  that  any  witness  has  wilfully  sworn  falsely  to 
any  material  facts  at  issue  in  this  case,  then  the  jury 
are  at  liberty  to  disregard  the  whole  or  any  part  of 
such  witness's  testimony. 

^'5.  The  court  instructs  the  jury  that  if  you  find 
the  issues  for  the  plaintiff,  in  determining  the  meas- 
ure of  damages,  you  may  take  into  consideration  the 
mental  and  physical  pain  and  suffering  endured  by 
plaintiff  since  said  injury  in  consequence  thereof,  the 
character  and  extent  of  said  injury  and  its  continu- 
ance, if  permanent,  together  with  his  loss  of  time  and 
service.  And  you  may  find  for  him  in  such  sum  as  in 
the  judgment  of  the  jury,  under  the  evidence,  will  be 
reasonable  compensation  for  the  injury,  not  to  exceed 
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the  sum  of  thirty-nine  thousand,  nine  hundred  dol- 
lars.'' 


L  It  is  contended  that  the  court  erred  in  over- 
ruUng  defendant's  demurrer  to  the  evidence.  In  sup- 
port of  this  contention  appellant  refers 
Safe  Place  to  defendant's  evidence  which  is  in  con- 
c^ntHbutory  Ai^^t  with  the  evidence  offered  by  plaintiff. 
Negligence:       n  ig  ^oo  well  settled  to  need  citation  of 

Dennurrer  to 

Evidence.  authority,  that  in  determining  whether  a 

demurrer  to  the  evidence  should  have 
been  sustained  or  overruled,  defendant's  evidence 
tending  to  show  absence  of  plaintiff's  right  to  recover 
cannot  be  considered,  but  the  demurrer  must  be  tested 
by  the  strength  of  plaintiff's  evidence  aided  by  any 
of  defendant's  evidence  that  may  help  make  out  plain- 
tiff's case.  And  in  passing  upon  the  sufficiency  of  the 
evidence  challenged  by  demurrer,  the  general  rule  is 
that  plaintiff's  evidence  and  ''every  reasonable  infer- 
ence of  fact  arising  therefrom"  is  to  be  taken  as  true. 
[Siauffer  v.  Eailroad,  243  Mo.  305,  1.  c.  316.]  Pro- 
ceeding,  then,  to  a  review  of  plaintiff's  evidence,  we 
find  that  defendant's  foreman  came  into  the  mining 
room  in  which  plaintiff  was  the  sole  worker  and  that 
while  there  plaintiff  asked  the  foreman  if  he  thought 
more  of  the  roof  would  fall,  thereby  inferring  that 
plaintiff  had  some  doubt  about  the  matter.  In  answer 
to  this  question,  or  request,  the  foreman  took  plaintiff's 
pick  and  undertook  to  inspect  the  roof  for  the  purpose 
of  determining  its  condition.  The  foreman  inspected  the 
part  of  the  roof  that  afterwards  fell  and  injured  plain- 
tiff and  after  making  an  inspection  assured  plaintiff 
that  the  roof  was  sound  and  safe.  Plaintiff  testified 
that  he  was  somewhat  inexperienced,  was  not  familiar 
with  the  character  of  rock  in  the  roof,  but  thought  the 
foreman  would  know  and  relied  upon  the  foreman's 
assurance;  that  relying  on  this  assurance  of  safety,  he 
continued  to  work  in  said  room  and  in  an  hour  or  two 
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thereafter  the  slab  fell  causing  plaintiff's  injuries.  The 
testimony  of  expert  miners,  testifying  in  plaintiff's 
behalf,  further  tended  to  show  that  the  slab  in  question 
became  loosened  slowly  and  gradually  and  that  if  a 
proper  inspection  of  the .  roof  had  been  made  at  the 
time  the  foreman  made  the  inspection  it  could  have 
been  discovered  that  the  rock  was  loose  and  liable  to 
fall.  The  above  facts  were  within  the  scope  of  neg- 
ligence alleged  in  the  petition  and  were  suflScient  to 
make  defendant's  liability  a  question  for  the  jury's 
determination. 

It  is  true  that  plaintiff's  evidence  tended  to  show 
that,  ordinarily,  it  was  the  duty  of  plaintiff  to  look 
out  for  his  own  safety  in  the  room  in  which  he  worked 
and  that  the  duty  of  the  defendant  was  to  furnish  such 
props  as  might  be  required  for  use  in  propping  the 
roof.  But  even  though,  as  a  general  proposition,  this 
be  conceded,  yet,  when  defendant's  vice-principal,  the 
foreman,  came  into  the  room  and  in  answer  to  plain- 
tiff's question  or  request  undertook  or  assumed  the 
duty  of  making  an  inspection  as  to  the  safety  or  sound- 
ness of  the  roof  it  undoubtedly  then  (if  not  before) 
became  the  duty  of  the  defendant  to  exercise  ordinary 
care  to  ascertain  the  true  condition  of  the  roof  and 
(at  least)  to  inform  plaintiff  of  the  facts  that  an  ordi- 
narily careful  inspection  would  have  revealed. 

In  discussing  a  very  analogous  situation,  involv- 
ing the  care  that  defendant  should  exercise  in  per- 
forming an  assumed  duty,  the  Supreme  Court  of  Illi- 
nois in  the  case  of  Consolidated  Coal  Company  v. 
Scheiber,  167  lU.  539,  1.  c.  545,  said: 

''Whether,  therefore,  it  was  the  duty  of  appel- 
lant (the  defendant  company)  or  not  to  prop  the  roof, 
still,  if  it  assumed  that  duty  and  undertook  to  dis- 
charge it,  and  did  so  in  such  a  careless  manner  that 
the  roof  was  thereby  loosened  and  rendered  more  lia- 
ble to  fall,  and  the  plaintiff  was  in  the  exercise  of 
due  care  for  his  own  safety,  as  alleged  and  as  necessa- 
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rily  found  by  the  jury,  the  appellant  would  be  liable. 
Having  undertaken  to  perform  the  work  it  became  its 
duty  to  perform  it  in  a  proper  manner,  whether  bound 
in  the  first  place  to  perform  it  at  all  or  notV  (ItalicB 
ours.) 

The  evidence  in  the  case  at  bar  does  not  show  that 
the  danger  was  so  obvious  and  glaring  that  a  reason- 
ably prudent  man  would  not  have  continued  to  work 
in  said  room  and  plaintiff  testified  that  he  relied  upon 
the  assurance  of  safety  made  by  the  foreman.  Under 
the  facts  disclosed  by  the  evidence  it  should  not  there- 
fore be  said  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  [Swearingen  v.  Mining 
Company,  212  Mo.  524;  Hamman  v.  Central  Coal  and 
Coke  Company,  156  Mo.  232.]  It  follows  therefore 
that  the  court  did  not  err  in  overruling  the  demurrer 
to  the  evidence. 

II.  It  is  further  contended  that  the  court  erred 
in  giving  plaintiff's  instructions  numbered  1,  2,  3,  4 
and  5.  (Instructions  are  copied  in  full  in  foregoing 
statement.) 

It  will  be  seen  by  comparison  of  the  testimony  with 
the  allegations  of  the  petition  that  the  only  actionable 

negligence  which  the  evidence  tended  to 
Negligent  support  was  the  negligent  assurance  giv- 
inttructions.     en  by  defendant's  foreman  to  plaintiff  as 

to  the  soundness  or  safety  of  the  roof,  re- 
lied upon  by  plaintiff  and  given  by  the  foreman  know- 
ing that  plaintiff  would  most  likely  continue  to  work 
in  said  room,  and  further  perhaps  in  permitting  or 
"setting  plaintiff  to  work"  in  said  room  after  giving 
such  negligent  assurance  without  correcting  the  same. 
Plaintiff's  instruction  number  1  imdertakes  to 
cover  the  whole  case,  at  least  the  whole  case  so  far  as 
the  actionable  negligence  of  defendant  is  concerned. 
It  will  be  noticed  that  this  instruction  does  not  re- 
q^re  the  jury  to  find  that  the  assurance  was  negli- 
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gently  given.  It  does  not  require  the  jury  to  find  facts 
which  would  amount  to  a  negligent  assurance.  By  that 
instruction  the  defendant  is  made  an  insurer  as  to  the 
correctness  of  the  facts  disclosed  by  said  assurance 
without  regard  to  whether  the  assurance  was  or  was 
not  negligently  given.  Defendant  upon  assuming  the 
duty  of  inspecting  the  roof  was  not  bound  to  give  plain- 
tiff absolutely  correct  information  about  the  condition 
of  said  roof,  but  only  such  information  as  a  reason- 
ably careful  inspection,  under  the  circumstances,  would 
have  revealed.  The  negligent  assurance,  as  involved 
by  the  facts  of  the  case,  lies  at  the  very  foundiation  of 
plaintiff's  cause  of  action,  for  if  the  jury  should  find 
that  there  was  no  negligence  in  the  giving  of  the  assur- 
ance then  there  would  have  been  no  negligence  in  per: 
mitting  plaintiff  to  work  in  said  room  under  the  facts 
disclosed  by  the  evidence  in  this  case,  as  discussed  in 
the  preceding  paragraph.  In  support  of  the  correct- 
ness of  his  instructions,  plaintiff  cites  a  line  of  cases 
of  which  the  following  cases  are  fair  samples :  Swear- 
ingen  v.  Mining  Company,  212  Mo.  524;  Carter  v. 
Baldwin,  107  Mo.  App.  217.  In  fact  plaintiff's  in- 
struction number  1  so  closely  resembles  instruction 
number  1  in  the  case  of  Carter  v.  Baldwin,  supra,  as 
to  indicate  that  the  instruction  in  the  latter  case  was 
used  as  a  form  or  model  for  the  instrjiction  in  the  case 
at  bar.  While  the  instructions  in  the  Carter  case  were 
discussed  but  slightly,  yet,  it  appears  from  the  facts 
stated  by  the  court  in  that  case  that  the  question  of 
assurance  was  in  the  case  to  the  extent  only  of  re- 
lieving plaintiff  from  the  effect  of  contributory  neg- 
ligence or  assumed  risks  and  was  not  the  essence  of 
the  actionable  negligence  as  in  the  case  at  bar.  The 
same  is  true  as  to  the  question  of  assurance  in  the 
other  cases  cited  by  respondent.  There  is  quite  a 
difference  between  the  situation  involved  in  the  cases 
cited  by  respondent  and  the  case  at  bar  and  the  dis- 
tinction is  important.    In  the  line  of  cases  relied  upon 
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by  respondent  as  above  stated  the  matter  of  assurance 
was  involved  and  relied  upon  to  the  extent  only  of  re- 
lieving plaintiff  from  the  effects  of  contributory  neg- 
ligence or  assumed  risks,  but  in  the  case  at  bar  the 
primary  function  of  the  matter  of  assurance  is  to  sup- 
ply the  ground  or  basis  of  defendant's  actionable  neg- 
ligence.   It  therefore  becomes  apparent  that  the  au- 
thorities relied  upon  are  so  different  in  their  fundamen- 
tal facts  as  to  afford  no  authority  for  the  correctness 
of  plaintiff's  instruction  number  1  under  the  rather 
peculiar  situation  involved  in  the  case  at  bar.    It  fol- 
lows that  the  giving  of  said  instruction  constituted  er- 
ror.   Neither  can  we  say  that  the  defect  in  instruc- 
tion number  1  was  cured  by  the  giving  of  plaintiff's  in- 
struction number  3  which  undertakes  to  set  forth  what 
facts  would  constitute  a  negligent  assurance,  etc.  The 
terms,  ** negligent  assurance"  or  that  the  ''assurance 
was  negligently  given,"  are  not  contained  in  instruc- 
tion number  1,  an(J  it  could  not  be  said  that  a  defini- 
tion of  those  terms  would  make  clear  the  meaning  of 
instruction  number  1  which  did  not  contain  such  terms. 
Furthermore,  even  though  instruction  number  1  had 
contained  those  terms,  all  the  facts  constituting  the 
actionable  negligence  should  be  required  to  be  found 
by  this  instruction  which  attempted  to  cover  the  en- 
tire ground  of  actionable  negligence.    Instruction  num- 
ber 3  was  not  an  attempt  to  define,  as  is  usually  done, 
such  abstract  terms  as  ' '  negligence  "  or ' '  carelessness ' ' 
but  it  was  an  attempt  to  supply  facts  which  should 
have  been  required  to  have  been  found  by  the  main 
instruction  and  when  incorporated  in  the  separate  in- 
struction would  serve  to  confuse  rather  than  to  aid  the 
jiury. 

Instruction  number  2  is  subject  to  criticism  in 

that  it  fails  to  require  the  jury  to  find 
Atturance!^"         ^^^^  plaintiff  relied  upon  the  assurance 

of  safety.     See    instruction    covering 

260  Mo.— 24 
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same  proposition  in  case  of  Swearingen  v.  Mining 
Company,  supra,  1.  c.  537. 

There  was  no  error  in  the  giving  of  instructions 
4  and  5.    It  is  true  that  instruction  5  assumes  plam- 

tiff's  suffering,  injury  and  loss  of  time 
Facu?'""      which  would  make  the  instruction  vuber- 

able  had  there  been  a  contested  issue  in  the 
trial  court  as  to  whether  plaintiff  in  fact  did  sustain 
injury  and  suffer  pain  and  loss  of  time.  But  where, 
as  here,  the  fact  of  his  being  injured,  etc.,  is  not  ques- 
tioned or  disputed  the  defect  in  the  instruction  becomes 
unimportant. 

m.  Plaintiff  was  permitted  to  prove  that  the  in- 
juries he  received  resulted  in  impotoncy.     Defendant 
objected  to  the  introduction  of  this  evi- 
Spccia?^'  f'-' CO  on  the  ^ound  the  petition  failed  to 

Damages:         allege  that  impotency  resulted  from  the 

Impotence.  .  , 

injuries  received.     The  court  overruled 

the  objection  and  defendant  saved  an  exception.  The 
admission  of  this  evidence  is  assigned  as  error.  The 
petition  describes  the  injuries  and  results  in  the  fol- 
lowing language :  ''His  body  was  severely  and  perma- 
nently wounded,  bruised,  contused,  torn  and  mangled 
both  internally  and  externally,  and  that  the  bones, 
flesh  and  ligaments  of  his  hips,  pelvis,  legs  and  ankle 
were  broken,  bruised,  torn  and  mangled,  and  that  he 
suffered  great  bodily  and  mental  pain  and  anguish  as 
the  result  of  said  injuries  aforesaid,  and  was  confined 
to  his  bed  and  room,  by  reason  thereof,  for  a  long 
period  of  time,  to-wit,  the  period  of  about  thirteen 
weeks ;  that  by  reason  of  said  injuries  he  was  disabled 
and  prevented  from  attending  to  his  business  affairs 
and  interests  or  doing  anything  whatever  towards 
gaining  a  livelihood  from  the  date  of  said  injury  to  the 
present  time,  and  is  and  was,  as  a  result  of  said  inju- 
ries, permanently  injured  and  crippled  for  life,  that 
ever  since  said  injuries  and  as  a  result  thereof  and  by 
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reason  of  said  injuries  he  has  suffered,  does  suffer 
and  will  continue  to  suffer  for  the  remainder  of  his 
life,  great  bodily  pain,  annoyance,  inconvenience  and 
expense/' 

It  wiU  be  noticed  that  the  petition  fails  to  spe- 
cifically allege  impotency,  neither  does  it  contain  an 
allegation  of  a  general  nature  which  might  be  said  to 
embrace  within  its  terms  the  condition  of  impotency. 
It  is  true  that  impotency  might  result  from  the  inju- 
ries described,  so  might  paralysis  and  many  other  dis- 
eases or  conditions,  but  it  cannot  be  said  that  impo- 
tency would  necessarily  result  from  the  injuries  de- 
tailed or  described.    If  a  condition  or  disease  necessa- 
rily results  or  follows  an  injury  there  could  be  no  valid 
reason  for  requiring  the  same  to  be  specifically  pleaded, 
because  it  would  be  presumed  that  the  defendant  would 
know,  or  at  least  be  expected  to  discover  before  trial, 
those  results  or  conditions  which  are  necessarily  pro- 
duced by  the  injury  alleged.    Under  such  circumstances 
defendant  would  have  ample  opportunity  to  inquire 
into  and  to  investigate  the  conditions  so  resulting  and 
thereby  be  enabled  to  come  to  the  trial  of  the  cause 
fully  prepared  to  present  to  the  triers  of  the  facts 
such  defense  as  the  results  of  his  investigation  might 
warrant.    But  where  the  condition  or  result  is  not  a 
necessary  result,  how  can  the  defendant  be  apprised 
of  such  issue  unless  the  plaintiff  (who  certainly  has 
full  information  on  the  subject)  be  required  to  state 
such  result  or  condition  in  his  petition?    If  plaintiff 
is  not  required  to  so  plead,  then,  in  effect,  he  is  given 
license  to  ambush  defendant  in  the  trial  contest  by 
springing  an  issue  as  to  special  damages  which  the 
defendant  could  not  have  foreseen.     And  whpre  the 
petition  is  such  as  in  the  case  at  bar,  defendant  could 
not  have  aided  the  situation  by  filing  a  motion  to  make 
uiore  specific,  because  the  petition  contains  no  general 
terms  which  would  by  being  made  more  specific  un- 
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cover  the  hidden  secret  that  impotenoy  resulted  from 
the  injuries. 

''General  damages  are  those  which  necessarily  and 
by  implication  of  law  result  from  the  act  or  default 
complained  of.  .  .  .  Special  damages  as  contra- 
distinguished from  general  damages  have  been  defined 
as  those  which  are  the  natural  but  not  the  necessary 
result  of  the  act  complained  of."  [8  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  542-3;  Brown  v.  Railroad,  99  Mo. 
310;  Nicholson  v.  Rogers,  129  Mo.  136.] 

''Special  damages,  which  are  the  natural  but  not 
necessary  result  of  the  injury  complained  of,  must  be 
specifically  alleged.  Such  injuries  do  not  necessarily 
result  from  the  defendant's  wrongful  act,  but  flow 
from  it  as  a  natural  and  proximate  consequence ;  hence 
they  must  be  specially  alleged  in  order  that  the  de- 
fendant may  have  notice  thereof  and  be  prepared  to 
meet  the  same  upon  the  trial.  *'  [5  Ency.  PI.  and  Prac. 
719,  and  numerous  cases  therein  cited;  Brown  v. 
Railroad,  supra;  Nicholson  v.  Rogers,  supra;  Bliss  on 
Code  Pleading  (3  Ed.),  par.  297a,  297b;  13  Cyc.  176.] 

The  rule  above  announced  seems  to  be  in  conflict 
with  what  is  said  on  that  subject  in  the  case  of  Gnrley 
V.  Railroad,  122  Mo.  141,  and  the  majority  opinion  in 
the  case  of  Moore  v.  Transit  Company,  226  Mo.  689. 
The  exact  point  raised  in  the  Gurley  case  is  not  dis- 
closed with  suflBcient  clearness  to  enable  us  to  deter- 
mine whether  it  in  fact  conflicts  with  the  conclusions 
herein  announced;  but  the  Moore  case,  at  least  in  a 
part  of  the  discussion  of  the  subject  and  in  the  result 
.  reached  on  the  point,  is  in  conflict  with  the  rule  which 
is  herein  announced.  After  a  careful  review  of  the 
authorities,  we  have  come  to  the  conclusion  that  those 
cases,  in  so  far  as  they  conflict  with  the  conclusion 
herein  reached,  should  be  no  longer  followed. 

Upon  a  careful  consideration  of  the  subject  and 
review  of  the  authorities  we  have  come  to  the  conclu- 
sion that  the  correct  rule,  the  rule  which  has  for  its 
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support  the  sounder  logic  and  which  while  it  works  no 
unjust  hardship  upon  the  pleader  yet  undoubtedly  be- 
speaks justice  and  greater  fairness  for  the  trial  con- 
flict, is  stated  by  Graves,  J.,  in  his  dissenting  opinion 
in  the  case  of  Moore  v.  Transit  Co.,  supra,  1.  o.  710,  as 
follows : 

**It  is  a  well  known  fact  that  from  certain  kinds 
of  physical  injuries,  certain  results  will  thereafter  in- 
evitably follow.  In  other  words,  that  such  injuries 
will  naturally  produce  certain  conditions  and  diseases. 
In  such  case  an  allegation  in  the  petition  of  the  injury 
inflicted  would  justify  proof  of  such  conditions  and  dis- 
eases as  would  of  necessity  follow  the  injury  and  as 
to  such  conditions  and  diseases  the  defendant  must 
come  prepared  to  defend.  But,  on  the  other  hand, 
there  are  other  physical  injuries  which  may  or  may 
not  produce  resulting  conditions  or  diseases.  For  in- 
stance, an  injury  to  the  lung  might  superinduce  pneu- 
monia, but  not  necessarily  so.  An  injury  to  the  nerv- 
ous system  might  produce  blindness,  but  not  neces- 
sarily so.  These  conditions  or  diseases  last  mentioned 
may  as  readily  come  from  other  causes  as  from  the 
physical  injury  or  injuries.  In  such  case  the  petition 
should  be  specific,  to  the  end  that  the  defendant  could 
come  prepared  to  meet  the  issues  ^nd  show  that  the 
condition  or  disease  was  not  caused  by  the  physical 
injury.  This  he  cannot  do  if  the  impleaded  conditions 
or  diseases  are  sprung  upon  him  for  the  first  time  at 
the  trial." 

It  therefore  follows  that  the  allegations  of  the  pe- 
tition were  not  sufficient  to  justify  the  admission  of 
proof  of  impotency  and  the  court  erred  in  admitting 
such  evidence  over  defendant's  objection  and  excep- 
tion. [Campbell  v.  Cook,  86  Tex.  630;  Jones  v.  Rail- 
road, 71  N.  Y.  Supp.  647;  Missouri,  Kansas  &  Texas 
Ry.  Co.  V.  Cook,  8  Tex.  Civ.  App.  376;  Page  v.  Presi- 
dent, etc.,  of  D.  &  H.  C.  Co.,  76  App.  Div.  (N.  Y.) 
160.] 
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By  reason  of  the  result  reached,  it  becomes  un- 
necessary to  discuss  the  question  raised  by  appellant 
as  to  the  excessiveness  of  the  verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 
Roy,  C,  concurs. 

PER  CURIAM.— By  reason  of  the  fact  that  para- 
graph ni  of  the  foregoing  opinion  conflicted  with  the 
majority  opinion  of  the  Court  in  Banc  in  the  case  of 
Moore  v.  Transit  Company,  supra,  this  cause  was 
transferred  to  Court  in  Banc  for  final'  determination, 
and  in  Banc  the  opinion  of  Williams,  C,  was  adopted, 
Lamm,  C.  J.,  and  Woodson,  J,,  dissenting. 


HUBERT    M.    HARVEY,    Appellant,    v.    JAMES 

LONG.  . 

In   Banc,  July  2,   1914. 

1.  SUIT  IN  EQUITY:  Findings  of  Fact:  Appeal.  Where  the 
pleadings  are  purely  equitable  and  frame  no  issues  of  fact  to 
be  tried  by  a  Jury,  they  must  be  tried  by  the  court,  and,  it 
being  the  duty  of  the  Supreme  Court  upon  appeal  in  such  case 
to  examine  the  evidence  and  draw  its  own  conclusions  of  fftct 
as  well  as  of  law,  a  failure  of  the  trial  court  to  make  special 
findings  !s  not  prejudicial  error. 

2.  DEED:  Delivery:  Husband  and  Wife:  Husband  Retaining  Pos- 
session of  Conveyance  to  Wife.  A  husband  had  conveyed 
certain  of  his  lands  to  his  wife.  Afterward,  being  embarrassed 
financially,  he  thought  he  saw  an  opportunity  to  sell  the  tract 
he  had  conveyed  to  her,  and  he  promised  that  if  she  would 
sell  he  would  deed  to  her  the  land  now  in  controversy.  Her  land 
was  finally  sold  for  $9600,  of  which  sum  about  $2000  was 
applied  to  her  use.  Her  husband  then  made  and  acknowledged 
a  deed  to  the  wife  for  the  land  he  had  promised  her,  and  took 
the  deed  home,  as  she  says,  and  read  it  to  her,  but  she  did  not 
accept  it  because  it  wasn't  "just  the  way  she  thought  it  ought 
to  be."  Two  witnesses  testified  that  afterward  the  husband 
told  them  he  had  conveyed  the  land  to  his  wife.  Immediately 
after  the  husband's  death  a  friend  of  the  family,  after  a  talk 
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with  the  widow,  pried  <H>en  the  deceased's  desk,  took  therefrom 
the  deed  and  gave  it  to  the  widow,  who  had  it  recorded.  She 
afterward  sold  and  conveyed  the  land  to  the  defendant  and 
appropriated  the  purchase  price  to  her  own  use.  Her  son  brings 
suit  against  the  defendant  to  quiet  title.  Held,  that  the  de- 
fendant must  prevail,  the  evidence  showing  a  sufficient  delivery 
of  the  deed  to  the  wife.  [GRAVES,  J.,  dissents  in  a  separate 
opinion,  in  which  WOODSON  and  BOND,  JJ.,  concur.] 

Appeal  from  Saline  Circuit  Court. — Hon.  Samuel 
Davis,  Judge. 

Affibmed. 

Hubert  M.  Harvey  pro  se;  R.  P.  Spencer  and  Mor- 
ton Jourdan  for  appellant 

(1)  Plaintiff's  request  for  written  findings  of  fact 
and  conclusions  of  law  having  been  made  at  the  close 
of  the  evidence  and  before  judgment  was  improperly 
refused.  B.  S.  1899,  sec.  695;  R.  S.  1909,  sec.  1971; 
German- Am.  Ins.  Co.  v.  Trimble,  86  Mo.  App.  546; 
Bailey  v.  Emerson,  87  Mo.  App.  220;  Fahy  v.  Grocery 
Co.,  57  Mo.  App.  73.  (2)  The  deed  from  plaintiff's 
father,  Hubert  M.  Harvey,  Sr.,  to  defendant's  grantor 
was  never  delivered.  Huey  v.  Huey,  65  Mo.  689 ;  Tur- 
ner V.  Carpenter,  83  Mo.  333;  Tyler  v.  Hall,  106  Mo. 
313;  Mudd  V.  Dillon,  166  Mo.  110 ;  McNear  v.  Williams, 
166  Mo.  358;  Maddox  v.  Gray,  75  Ga.  452;  Hayes  v. 
Boylan,  177  HI.  409;  Walls  v.  Bitter,  180  HI.  616;  Cook 
V.  Brown,  34  N.  H.  460;  Fisher  v.  Hall,  41  N.  Y.  416; 
Steffian  v.  Bank,  67  Tex.  513;  Gamer  v.  Bisinger,  37 
Tex.  Civ.  App.  378;  Lang  v.  Smith,  37  W.  Va.  725; 
Note  to  Brown  v.  Westerfield,  53  Am.  St.  550.  (3) 
The^ieed  from  plaintiff's  father  to  defendant's  grantor 
was  of  no  effect  because  not  delivered  during  the  life 
of  the  grantor.  Givens  v.  Ott,  222  Mo.  395 ;  Dohman 
V.  SchUel,  179  Mo.  593;  Miller  v.  Physick,  24  Ark.  244; 
Fitzgerald  v.  Goff,  96  Ind.  28;  Old  v.  Doty,  61  Iowa, 
22;  Taft  V.  Taft,  59  Mich.  785;  Van  Aueringer  v.  Mor- 
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ton,  4  Whart  382.  (4)  When  a  deed,  though  acknowl- 
edged, is  in  tlie  possession  of  the  grantor  there  is  a 
presumption  of  non-delivery.  Miller  v.  Eshleman,  43 
Leg.  Int  (Pa.)  447;  Burton  v.  Boyd,  7  Kan.  17;  Hatch 
V.  Hoskins,  17  Me.  391;  Patterson  v.  Snell,  67  Me.  559; 
Powers  V.  Russell,  13  Pick.  (Mass.)  69;  Parrot  v. 
Avery,  159  Mass.  594 ;  Alexander  v.  De  Kernel,  81  Ky. 
345.  The  burden  of  proving  delivery  was  on  respond- 
ent, and  appellant  is  not  bound  to  prove  non-delivery 
by  evidence  of  equal  dignity  as  the  fact  of  acknowl- 
edgment. Tyler  v.  Hall,  106  Mo.  313;  Burke  v.  Pence, 
206  Mo.  339;  Devony  v.  Koyne,  54  Mich.  118;  Shattuck 
v.-  Rogers,  44  Kan.  266.  (5)  The  testimony  as  to  ad- 
missions of  plaintiff's  father  is  of  little  weight  and  can- 
not establish  or  destroy  plaintiff's  title.  Johnson  v. 
Quarters,  46  Mo.  427;  Kinney  v.  Murray,  170  Mo.  674; 
Williams  v.  Keef,  145  S.  W.  (Mo.)  425. 

Reynolds  &  James  and  Duggins  &  Duggins  for  re- 
spondent 

(1)  It  is  immaterial  that  the  trial  court  failed  to 
make  any  written  finding  of  the  facts,  as  requested  by 
the  appellant.  This  is  an  equity  case;  the  whole  rec- 
ord is  before  this  court.  It  fully  appears  therefrom 
that  the  appellant,  the  respondent  and  the  court  treated 
it  as  an  equity  suit.  The  last  paragraph  of  appel- 
lant's brief  uses  this  language:  **And  as  this  is  an 
equity  case  and  all  the  evidence  is  in  the  record." 
This  court,  in  commenting  upon  the  case  of  Blount  v. 
Spratt,  113  Mo.  53,  uses  this  language:  *'We  then  held 
and  now  hold,  that,  in  equity  cases,  it  is  not  only  the 
privilege,  but  the  duty  of  this  court  to  examine  the 
evidence  and  draw  our  own  conclusions  of  fact  as  well 
as  of  law."  Miller  v.  McCaleb,  208  Mo.  575;  Shaffer 
V.  Dotie,  191  Mo.  387;  Fitzpatrick  v.  Weber,  168  Mo. 
572;  Patterson  v.  Patterson,  200  Mo.  340.  (2)  The 
deed  from  appellant's  ancestor,  Hubert  M.  Harvey,  de- 
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ceased,  to  Mary  B.  Harvey,  the  appellant's  mother, 
was  sufficie  t  to  convey  the  equitable  title  to  the  real 
estate  involved,  to  the  said  Mary  B.  Harvey,  and  upon 
the  death  of  the  said  Hubert  M.  Harvey,  the  legal  title 
to  said  land,  immediately  followed  the  equitable  title, 
and  likewise  vested  in  said  Mary  B.  Harvey.  Christ  v. 
Kuhner,  172  Mo.  118;  Stark  v.  Kirchgraver,  186  Mo. 
642.  (3)  The  deed  of  said  Mary  B.  Harvey  to  the  re- 
spondent, James  Long,  conveyed  to,  and  vested  in  him 
the  full  legal  title  to  the  land  involved  in  this  suit. 
(4)  The  question  of  delivery  of  the  deed  is  generally 
one  of  intention  of  the  parties  and  may  be  either  actual 
or  constructive.  Burke  v.  Adams,  80  Mo.  504 ;  Sneathen 
V.  Sneathen,  104  Mo.  201 ;  Crowder  v.  Searcy,  103  Mo. 
97;  Rumsey  v.  Otis,  133  Mo.  85;  Hamilton  v.  Arm- 
strong, 120  Mo.  597  5  Tobin  v.  Bass,  85  Mo.  654;  Coul- 
son  V.  Coulson,  180  Mo.  715 ;  Standef ord  v.  Standef ord, 
97  Mo.  231 ;  Rodgers  v.  Carrey,  47  Mo.  235.  A  formal 
9elivery  is  not  essential,  nor  are  expressed  words  nec- 
essary. 13  Cyc.  561 ;  5  Am.  &  Eng.  Ency.  Law  (1  Ed.), 
441.  A  manual  delivery  of  a  deed  is  not  necessary ;  it 
being  sufficient  if  it  be  apparent  either  from  the  words 
or  acts  of  the  grantor,  that  it  was  his  intention  to  treat 
the  deed  as  his,  and  to  make  a  delivery  of  the  same. 
Authorities  above  cited :  Coulson  v.  Coulson,  180  Mo. 
709.  (5)  Placing  the  deed  with  other  papers  of  the 
grantor,  after  delivery  to  the  grantee,  coupled  with  the 
fact  that  it  could  not  be  found  until  after  the  death 
of  the  grantor,  when  it  was  discovered  among  his  other 
papers,  does  not  affect  the  prior  delivery.  Rumsey  v. 
Otis,  133  Mo.  85 ;  Allen  v.  Degroodt,  105  Mo.  442 ;  Redd 
V.  Smith,  125  Cal.  491.  (6)  The  delivery  may  be  in- 
ferred  from  a  variety  of  circumstances.  It  may  be  in- 
ferred from  the  grantor's  acts  or  declaration  made  at 
the  time  or  subsequently  thereto ;  from  attendant  or 
subsequent  events.  2  Jones  on  Real  Property,  sec. 
1220.  The  delivery  may  also  be  presumed  from  the 
fact  that  a  deed,  properly  executed  and  acknowledged 
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is  placed  upon  record.  R.  S.  1899,  sees.  932,  935,  3123; 
Burke  v.  Pence,  206  Mo.  339.  The  deed  in  question,  in 
the  case  at  bar,  was  duly  signed,  sealed,  acknowledged 
and  certified  and  recorded  in  the  proper  county,  where 
the  land  was  situated  and  thereby  imported  a  delivery 
as  of  the  date  of  the  deed.  Bunnell  v.  Bunnell,  64 
S.  W.  424.  (7)  Again,  a  delivery  of  said  deed  may 
be  inferred  from  the  fact  that  the  grantee  dealt  with 
the  property  as  her  own,  had  control  of  the  same,  rented 
it  out,  collected  the  rent,  mortgaged  and  sold  the  same. 
Land  Co.  v.  Zeitler,  182  Mo.  282.  (8)  The  delivery  of 
said  deed  is  presumed  when  made  in  pursuance  to  a 
former  arrangement  or  contract,  as  it  is  presumed  to 
have  the  grantee's  consent,  without  a  formal  delivery 
and  acceptance.  2  Jones  on  Real  Property,  sec  1280; 
13  Cyc.  730;  Allen  v.  De  Groodt,  165  Mo.  442;  Everett 
V.  Whitney,  55  Iowa,  146 ;  Jones  v.  Swazze,  42  N.  J.  L. 
279.  (9)  Again,  a  delivery  is  more  readily  presumed 
in  transaction  between  husband  and  wife,  on  account 
of  the  relationship  existing  between  the  parties.  In 
the  case  of  Rumsey  v.  Otis,  133  Mo.  95,  this  court  uses 
this  language:  **The  fact  that  this  deed  was  after- 
wards found  in  the  possession  of  Merrill  Otis  (the  hus- 
band), considering  the  relationship  of  husband  and 
wife,  did  not  rebut  the  presumption  of  delivery  to 
her.*'  (10)  Delivery  is  also  presumed  from  the  pos- 
session of  the  deed.  In  the  case  at  bar,  the  said  Mary 
B.  Harvey,  the  respondent's  grantor,  had  possession  of 
the  deed,  and  full  and  complete  possession  of  the  land, 
for  over  ten  years.  13  Cyc.  734;  Land  Co.  v.  Zeitler, 
182  Mo.  282;  Allen  v.  DeGroodt,  105  Mo.  442.  (U)  In 
this  great  business  world  we  are  compelled  to  rely  to  a 
great  extent  upon  presumption.  As  was  said  in  Gass 
V.  Evans,  244  Mo.  343:  **This  because:  The  control- 
ling maxims  are :  All  things  are  presumed  to  be  legiti- 
mately done,  until  it  is  proved  to  the  contrary;  all 
things  are  presumed  to  be  done  solemnly.  Chlanda 
v.  Transit  Co.,  213  Mo.  261;  2  Coke,  Litt.  6  B.    What 
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ought  to  be  done  is  easily  presumed.  Those  maxims 
evidence  a  rule  of  convenient  public  policy  universally 
applied  and  without  which  great  distress  would  spring 
m  the  affairs  of  men.  They  abide  until  facts  proven  to 
the  contrary  make  them  take  flight.  They  apply  with 
peculiar  force  to  official  acts.  Hartwell  v.  Park,  240 
Mo.  537.''  Maien  V.  Brock,  222  Mo.  84.  (12)  Consid- 
ering  the  facts  in  the  record,  and  the  law  bearing  there- 
on, as  stated,  the  respondent.  Long,  has  not  only  made 
a  prima-facie  case  of  the  delivery  of  the  deed,  in  ques- 
tion, thereby  procuring  title  from  Hubert  M.  Harvey, 
the  appellant's  father;  but  has  made  a  case  from  which 
there  is  no  escape,  for  the  appellant.  All  of  the  pre- 
sumption arising  from  the  law  and  from  the  facts  as 
shown  by  the  record  in  this  case  constitute  such  evi- 
dence as  can  only  be  overthrown  by  clear,  countervail- 
ing evidence  to  the  contrary.  2  Jones  on  Real  Prop- 
erty, 1290;  Burke  v.  Adams,  80  Mo.  512;  Burke  v. 
Pence,  206  Mo.  337;  BUiott  v.  Shepard,  179  Mo.  392; 
Barrett  v.  Davis,  104  Mo.  549;  Webb  v.  Webb,  87  Mo. 
540;  Riecke  v.  Westerhoff,  10  Mo.  App.  358;  Morrison 
V.  McKee,  11  Mo.  App.  594. 

BROWN,  C— Suit  begun  in  Saline  County  Circuit 
Court  August  12,  1908,  to  determine  the  title  to  a  farm 
of  one  hundred  seventy -odd  acres  of  land  in  that  coun- 
ty. The  plaintiff  is  the  son  and  sole  heir  of  Hubert 
M.  Harvey,  who  died  at  his  residence  in  Chicago,  Illi- 
nois, February  26,  1895,  intestate.  He  was  about  twen- 
ty-two years  old  when  this  suit  was  instituted.  Both 
parties  claim  under  the  elder  Harvey ;  the  plaintiff  as 
heir  and  the  defendant  as  grantee  in  a  deed  from  Mary 
B.  Harvey,  the  widow  of  the  deceased  and  mother  of 
the  plaintiff.  She  claimed  title  by  a  deed  from  her  hus- 
band dated  August  12, 1893.  The  delivery  of  this  deed 
is  the  principal  issue  in  the  case.  The  petition  was  a 
formal  one  framed  upon  section  650,  Revised  Statutes 
1899. 
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The  answer  is  very  long.  In  addition  to  the  gen- 
eral denial,  it  pleads,  in  substance:  (1)  That  the 
defendant  is  in  an  innocent  purchaser  for  value  from 
Mrs.  Harvey,  having  paid  $10,875  for  the  land,  and 
there  being  no  reason  to  suspect  any  weakness  in  her 
title  as  shown  of  record,  and  believing  it  to  be  good. 
(2)  That  out  of  the  purchase  money  he  paid  liens  re- 
sulting from  money  borrowed  by  Mr.  Harvey  in  his 
lifetime  and  secured  by  deeds  of  trust  executed  by  him- 
self and  wife,  as  well  as  like  incumbrances  placed  by 
Mrs.  Harvey  after  his  death.  (3)  That  after  Mr.  Har- 
vey ^s  death  and  in  1896  Mrs.  Harvey  had  brought  suit 
in  the  circuit  court  for  Saline  county  against  the  plain- 
tiff and  John  L.  Bolen,  the  administrator  of  the  estate 
of  Hubert  M.  Harvey,  deceased,  and  obtained  judg- 
ment vesting  in  her  the  legal  title  to  the  land.  (4) 
That  if  the  deed  from  Mr.  Har\^ey  and  his  wife  had 
not  been  delivered,  it  had  fallen  into  the  hands  of  Mrs. 
Harvey  by  the  negligence  of  the  grantor  so  that  his 
heir  is  estopped  from  denying  its  complete  execution. 
(5)  That  the  deed  from  Harvey  to  his  wife  was  made 
in  pursuance  of  a  contract  then  fully  executed  on  her 
part  whereby  she  had  conveyed  to  him,  or  to  another 
at  his  direction,  her  own  farm  of  one  hundred  sixty 
acres,  in  consideration  of  his  promise  to  convey  to  her 
the  land  in  question.  It  asked  equitable  relief  upon 
the  facts  so  stated. 

The  reply,  with  considerable  'detail,  puts  in  issue 
the  matter  specially  pleaded  in  the  answer. 

The  question  of  the  delivery  of  the  deed  grows  out 
of  the  following  facts  which  are  not  disputed.  About 
eleven  o'clock  on  the  morning  of  Mr.  Harvey's  death 
Mr.  John  L.  Bolen,  who  had  been  a  neighbor  of  the 
family  in  Missouri,  and  was  the  nearest  business  friend 
and  adviser  of  Mrs.  Harvey  after  the  death  of  her  hus- 
band, received  a  telephone  message  from  the  physician 
that  Mr.  Harvey  had  just  died  and  asking  him  to  come 
to  the  house.    He  went  out  there,  where  he  met  Mrs. 
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Harvey  and  the  doctor,  and  one  or  two  neighbors.  He 
talked  with  her  about  the  Missouri  land,  and  she  told 
him  about  this  deed.  He  said  she  should  have  it  re- 
corded. He  went  down  to  Mr.  Harvey's  oflSce,  forced 
open  his  desk,  not  having  a  key,  and  got  out  all  his 
private  papers  including  the  deed  in  question,  and  took 
them  to  Mrs.  Harvey's  house;  and  at  her  instance  sent 
the  deed  to  Marshall,  Missouri,  for  record. 

The  circumstances  affecting  the  making  of  this 
deed  as  disclosed  in  evidence  are  as  follows :    Mr.  Hu- 
bert M.  Harvey  was  a  lawyer  who  resided  in  Marshall, 
SaUne  county,  Missouri.    He  owned  two  farms  in  that 
county,  one  of  them  the  land  involved  in  this  suit,  and 
ttie  other  160  acres  lying  near  it.    In  April,  1890,  he 
determined  to  remove  to  Chicago.    His  wife  did  not 
want  to  go.    She  consented,  however,  but  before  going 
^she  wanted  him  to  deed  her  some  land,  and  on  April 
19  he  conveyed  to  her  the  160-acre  tract  through  one 
Burruss  as  a  conduit  of  the  title.    He  went  to  Chicago 
during  the  same  month  and  she  followed  him  in  Sep- 
tember of  that  year.    Law  practice  did  not  come  to  him 
with  alacrity  in  his  new  home.    He  undertook  to  specu- 
late in  real  estate  in  north  Chicago  and  ran  behind  in 
it    He  lost  some  property  by  foreclosure  and  in  the 
summer  of  1892  desired  very  much  to  raise  money.    At 
that  time  he  thought  he  saw  an  opportunity  to  sell 
Mrs.  Harvey's  land  and  promised  that  if  she  would 
sell  he  would  deed  her  the  land  in  controversy.    It  was 
a  slow  sale  and  in  July,  1892,  he  borrowed  $7000  from 
J.  P.  Huston,  he  and  his  wife  giving  their  note  therefor 
secured  by  mortgage  on  both  tracts  of  land.    The  note 
ran  five  years  at  seven  per  cent  interest.    During  that 
year  he  succeeded  in  negotiating  a  sale  of  Mrs.  Har- 
vey's quarter  section  to  one  Blackburn,  conveying  to 
him  on  January  5,  1893,  by  warranty  deed  for  $9600. 
Out  of  this,  after  paying  the  Huston  loan  and  interest 
^  and  expenses  he  had  a  little  more  than  $2000.    Of  this 
$500  was  given  to  Mrs.  Harvey.    He  invested  $1000  for 
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her  in  stock  which  afterward  proved  to  be  worthless. 
The  remainder  was  expended  in  repairing  a  house 
they  had  purchased  on  the  south  side,  taking  the  title 
in  Mrs.  Harvey's  name,  and  which  she  desired  to  be 
in  condition  to  rent  during  the  Columbian  exposition, 
which  she  did,  receiving  $1500  as  rental.  This  house 
was  purchased  after  the  return  of  Mrs.  Harvey  from 
a  visit  to  Missouri  in  1892,  $2500  being  paid  on  it 
Where  this  money  came  from — whether  from  the  sale 
of  a  house  they  had  previously  purchased  in  north 
Chicago  or  from  the  Huston  loan  or  other  funds — does 
not  appear.  It  does  appear,  however,  that  this  clean- 
ing up  did  not  put  an  end  to  Mr.  Harvey's  financial 
necessities,  the  title  to  the  remaining  tract,  the  one  now 
in  controversy,  being  strewn  with  evidences  of  his  need 
for  money.  She  joined  with  him  in  a  deed  of  trust 
given  December  12,  1893,  to  secure  the  payment  of^ 
their  note  for  $2000  borrowed  from  George  A.  Mur- 
rell,  and  also  in  a  like  deed  dated  April  12,  1894,  to  se- 
cure payment  of  his  note  for  $382  borrowed  from  D.  N. 
Burruss.  These  were  unpaid  at  the  time  of  his  death. 
After  his  death  Mrs.  Harvey  seems  to  have  taken  care 
of  them.  The  note  to  Burruss  was  paid  June  1,  1895, 
and  on  April  15,  1896,  she  made  a  deed  of  trust  of  this 
land  to  secure  $2500  borrowed  from  Thomas  K.  Law- 
less and  Mary  J.  Woodson  and  the  Murrell  note  was 
then  paid.  This  was  satisfied  in  its  turn  from  money 
realized  from  a  loan  of  $3250  from  John  B.  Henderson 
secured  by  deed  of  trust  on  the  same  land.  This  last 
mentioned  deed  of  trust  was  also  satisfied  on  May  15, 
1903,  out  of  the  proceeds  of  a  loan  of  $5000  from  the 
Prudential  Insurance  Company  of  New  Jersey,  and 
this  and  a  second  mortgage  for  $1568.93  to  the  Farm- 
ers Savings  Bank  of  Marshall,  Missouri,  made  Novem- 
ber 16,  1905,  were  satisfied  by  the  defendant  as  a  part 
of  the  purchase  price  of  $10,875  paid  Mrs.  Harvey  for 
the  land.  / 
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Mrs.  Harvey  seems,  after  her  husband's  death,  to 
have  taken  up  the  education  of  her  boy.  She  kept  a 
boarding  house  in  Columbia  for  five  years  while  he  at- 
tended the  Missouri  State  University,  graduating  from 
the  law  department  just  before  the  bringing  of  this 
suit 

In  addition  to  the  undisputed  evidence  that  the 
deed  in  question  was  prepared  by  Mr.  Harvey  in  pur- 
suance of  an  agreement  with  his  wife  that  he  would 
convey  the  land  in  controversy  to  her,  two  witnesses 
testified  directly  that  Mr.  Harvey  had  stated  to  them, 
in  substance,  that  he  had  conveyed  the  land  to  his  wife. 
Mrs.  Harvey's  statement  of  the  facts  relating  to  the  de- 
livery of  the  deed  is  as  follows : 

'*Q.  Do  you  remember  when  it  was  made?  A. 
Yes,  sir. 

**Q.  Did  your  husband  deliver  it  to  you  at  that 
timet    A.    No,  sir. 

**Q.  Did  he  offer  to  give  it  to  you!  A.  He 
brought  it  out  to  me  and  read  it  to  me.  I  was  getting 
dinner  at  the  time.  He  read  it  aloud  to  me  and  I  told 
him  I  didn't  like  it. 

*'Q.  Did  you  accept  it  when  he  offered  to  give 
it  to  youT  A.  No,  sir,  I  didn't  want  it  that  way;  it 
wasn't  just  the  way  I  thought  it  ought  to  be. 

'*Q.  Why  didn't  you  accept  it,  Mrs.  Harvey?  A. 
Well,  I  don't  know  anything  about  deeds,  but  before 
we  moved  to  Chicago,  understand  Mr.  Harvey  went 
there  in  April,  1890,  but  I  didn't  want  to  go  and  didn't 
go  until  September,  and  before  I  went  I  wanted  him 
to  deed  me  some  land.  I  didn't  want  to  go  to  Chicago, 
80  he  deeded  me  that  160  acres  sold  to  Mr.  Blackburn. 
He  deeded  that  land  to  my  brother,  and  my  brother 
deeded  it  to  me ;  then  when  he  deeded  this  land  I  wanted 
him  to  deed  it  to  somebody  so  they  could  then  deed  it 
to  me,  and  so  I  wouldn't  take  this  deed  that  way. 

**Q.  Because  it  was  made  directly  to  you  instead 
of  to  a  third  party?    A.    Yes,  sir." 
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I.  The  appellant  has  assigned  for  error  that  the 
court  refused,  in  disregard  of  the  request  of  plaintiff 
Q„,^  j„  made  after  the  close  of  the  evidence  at 
Equity:  the  trial,  and  before  judgment,  to  state  in 
of'pact'*  writing  his  conclusions  of  facts  found 
Appeal.  separately  from  the  conclusions  of  law. 

The  petition  asked  no  relief  excepting  the  purely 
equitable  one  that  his  title  be  established  and  quieted 
as  against  the  defendant.  The  special  defenses  of  the 
answer  look  solely  to  the  distinctively  equitable  reme- 
dies of  subrogation,  specific  performance  and  equitable 
estoppel.  Applying  the  more  definite  and  conclusive 
test  of  our  code  of  civil  procedure  by  which  these  plead- 
ings must  be  judged,  they  frame  no  issue  of  fact  to 
be  tried  by  a  jury  (K.  8.  1909,  sec.  1968),  but  must  be 
tried  by  the  court  unless  it  elect  to  take  the  opinion  of 
a  jury  upon  some  specific  question  of  fact.  [Id.,  sec. 
1969.] 

It  is  now  firmly  settled  by  the  adjudications  of 
this  court  that  in  such  cases,  it  being  our  duty  to  ex- 
amine the  evidence  and  draw  our  own  conclusions  of 
facts  as  well  as  of  law,  a  failure  of  the  trial  court  to 
make  special  findings  is  not  prejudicial  error.  [Blount 
V.  Spratt,  113  Mo.  48;  MUler  v.  McCaleb,  208  Mo.  562, 
575;  Walther  v.  Null,  233  Mo.  104,  110,  134;  Kuczma 
V.  Droszkowski,  243  Mo.  57,  61.] 

II.  The  real  question  in  the  case  arises  upon  the 
delivery  of  the  deed  from  Mr.  Harvey  to  his  wife.  In 
coming  to  the  consideration  of  this  we  are  met  at  the 

first  step  by  the  relationship  of  the  par- 
Deeci  from  ties.    They  are  husband  and  wife ;  mem- 

to"w?fe^*  bers  of  a  single  family  of  which  he  is. 

Retained  In  [j^  contemplation  of  law,  the  director 

His  Possession:  ,,        ,    ^__  ,^  a         ^  x 

Delivery.  and  head.    They  are  the  natural  agents, 

each  of  the  other,  in  the  performance 

of  the  duties  of  their  respective  positions.    It  would 

exhibit  the  same  superfluity  of  caution  in  the  wife  of  a 
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business  man  to  keep  a  strong  box  of  her  own  for  the 
safe  keeping  of  her  important  papers,  as  for  a  man  to 
keep  in  office  or  kitchen  a  separate  repository  in  which 
he  might  personally  control  the  food  provided  for  the 
idiosyncrasies  of  his  own  palate.  Care  and  watchful- 
ness of  her  property  interests  come  as  naturally  with- 
in his  province,  as  do  care  and  watdiifulness  of  the 
menage  within  hers.  Paraphrasing  the  oath  of  The 
Three  Musketeers,  it  is,  in  their  relation,  both  for  one, 
one  for  both.  This  relation  ought  to  be  and  is  consid- 
ered in  determining  whether  a  deed  remaining  in  the 
physical  custody  of  the  grantor  husband  has  been  de- 
livered to  the  wife.    [Rumsey  v.  Otis,  133  Mo.  85,  96.] 

Our  statute  (Sec.  2818,  R.  S.  1909)  provides: 
**  Every  instrument  in  writing,  conveying  or  affecting 
real  estate,  which  shall  be  acknowledged  or  proved,  and 
certified  as  hereinbefore  prescribed,  may,  together  with 
the  certificates  of  acknowledgment  or  proof,  and  relin- 
quishment, be  read  in  evidence  without  further  proof.'* 

It  is  but  giving  effect  to  the  ordinary  meaning  of 
these  words  to  say  that  they  make  the  certificate  of 
acknowledgment  required  by  statute  prima-facie  evi- 
dence of  every  element  necessary  to  constitute  the  due 
execution  of  the  deed  including  both  its  signing  and 
delivery  to  the  grantee.  This  is  surely  reasonable,  for 
it  is  the  official  record  of  the  solemn  and  contempora- 
neous admission  of  the  grantor  to  that  effect,  than 
which  there  can  be  no  higher  evidence,  not  even  that  of 
a  disinterested  witness  who  saw  the  acts.  This  has  been 
frequently  asserted  by  this  court.  [Parkinson  v.  Cap- 
Imger,  65  Mo.  290,  294;  Burk  v.  Pence,  206  Mo.  315, 
339 ;  Barbee  v.  Bank,  240  Mo.  297,  306.]  In  addition  to 
this  presumption  we  have  the  testimony  of  those  to 
whom  Mr.  Harvey  said,  in  substance,  that  he  had  con- 
veyed the  land  to  his  wife,  and  the  fact  proven  and  ad- 
mitted in  argument,  that  he  had  promised  to  do  so  for 
a  consideration  fully  executed  on  her  part. 

260  Mo.- -25 
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It  has  frequently  been  held  that  to  constitute  a 
delivery  it  is  not  essential  that  the  deed  be  actually 
transferred.  In  Bunnell  v.  Bunnell,  64  S.  W.  420,  424, 
the  Court  of  Appeals  said:  '*If  the  grantor,  when 
executing  it,  intends  it  as  a  delivery,  and  this  is  known 
to  and  understood  by  the  grantee,  and  they  treat  the 
estate  as  having  actually  passed  thereby,  it  will  have 
that  effect  though  the  instrument  be  left  in  the  pos- 
session of  the  bargainor.  [Washb.  Keal  Prop.  261;  j 
Cecil  V.  Beaver,  28  Iowa,  241;  Tobin  v.  Bass,  85  Mo.  i 
654;  Gould  v.  Day,  94  U.  S.  405.]  Delivery  may  be  ' 
shown  by  acts  without  words,  or  words  without  acts, 
or  by  both  combined.  [Hughes  v.  Easten,  4  J.  J. 
Marsh.  573;  Shoptaw  v.  Kidgway  (Ky.),  60  S.  W.  723; 
Martin  v.  Bates  (Ky.),  50  S.  W.  38;  Ward  v.  SmaU,  90 
Ky.  198.'^  This  court  has  also  contributed  several  well 
considered  declarations  to  the  same  effect.  [Allen  v. 
DeGroodt,  105  Mo.  442;  Standiford  v.  Standiford,  97 
Mo.  231,  239;  Crewder  v.  Searcy,  103  Mo.  97,  118,  cit- 
ing Cannon  v.  Cannon,  26  N.  J.  Eq.  316;  Burke  v. 
Adams,  80  Mo.  504.]  In  the  case  last  cited,  the  rule  is 
clearly  stated  by  Philips,  C,  as  follows:  *'The  iiitent 
to  convey  is  evidenced  by  the  act  of  making  out  and 
duly  executing  and  acknowledging  a  deed.  The  deliv- 
ery may  be  evidenced  by  any  act  of  the  grantor  by 
which  the  control,  or  dominion,  or  use  of  the  deed  is 
made  available  to  the  grantee.  It  is  not  necessary  it 
should  be  handed  over  actually  to  the  grantee,  or  to 
any  other  person  for  him.  It  may  be  delivered  under 
certain  circumstances,  though  it  remain  in  the  posses- 
sion of  the  maker.''  In  the  case  last  above  cited  the 
learned  Commissioner  quotes  from  the  language  of 
Judge  Spencer  in  Jackson  v.  Phipps,  12  Johns.  421,  as 
follows:  ''This  delivery  must  be  either  actual,  by  do- 
ing something  and  saying  nothing,  or  else  verbal,  by 
saying  something  and  doing  nothing;  or  it  may  be  both; 
but  by  one  or  both  of  these  it  must  be  made ;  for  other- 
wise. though.it  be  never  so  well  sealed  and  written,  yet 
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is  the  deed  of  no  force. '^  In  the  same  ease  he  quotes 
from  Burt  v.  Cassety,  12  Ala.  734:  '*It  is  of  no  im- 
portance whatever  that  the  vendee  was  not  present 
when  the  deed  was  made.  She  is  presumed  to  assent 
to  it  as  the  deed  was  for  her  benefit.''  The  same  idea 
has  been  approved  by  this  court  (Crowder  v.  Searcy, 
supra)  in  a  quotation  from  Bryan  v.  Wash,  2  Gilm. 
568,  in  its  application  to  conveyances  by  those  stand- 
ing in  a  confidential  relation  to  the  grantee,  as  follows : 
*'It  must  be  remembered,  that  the  law  presumes  much 
more  in  favor  of  the  delivery  of  deeds  in  case  of  volun- 
tary settlements,  especially  when  made  to  infants,  than 
it  does  in  ordinary  cases  of  bargain  and  sale.  The 
same  degree  of  formality  is  never  required,  on  account 
of  the  great  degree  of  confidence  which  the  parties  are 
presumed  to  have  in  each  other,  and  the  inability  of  the 
grantee,  frequently,  to  take  care  of  his  own  interests. 
The  presumption  of  law  is  in  favor  of  the  delivery,  and 
the  burden  of  proof  is  on  the  grantor  to  show  clearly 
that  there  was  no  delivery.  It  was  so  adjudged  by 
Chancellor  Kent,  in  the  case  of  Souverbye  v.  Arden,  1 
Johns.  Ch.  255,  where  he  says:  'A  voluntary  settle- 
ment, fairly  made,  is  always  binding  in  equity  upon 
the  grantor,  unless  there  be  clear  and  decisive  proof 
that  he  never  parted,  or  intended  to  part,  with  the  pos- 
session of  the  deed,  and  even  if  he  retains  it,  the 
weight  of  authority  is  decidedly  in  favor  of  its  valid- 
ity.' "  And  if  the  deed  is  delivered  withoitt  the  transfer 
of  possession  to  the  grantee  and  without  his  accept- 
ance, expressed  or  implied,  such  acceptance  relates  to 
the  making  of  the  deed  which  becomes  valid  ab  initio, 
and  as  said  by  this  court  in  Rurasey  v.  Otis,  supfa  (p. 
95) :  '*The  delivery  itself  is  only  intended  to  evidence 
the  purpose  of  the  grantor  to  give  effect  to  the  instru- 
ment, and  the  law  presumes  much  more  in  favor  of  a 
delivery  in  cases  of  voluntary  settlements  in  favor  of 
a  wife,  child,  or  near  relative  than  it  does  in  ordinary 
cases  of  bargain  and  sale  between  strangers." 
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'*The  delivery  of  a  deed,  so  far  as  the  grantor  is 
concerned,  is  a  matter  of  intention,  and  where  the  m- 
tention  clearly  appears,  the  act  in  pursuance  thereof 
will  be  construed  to  constitute  a  delivery/'  [Coulson 
V.  Coulson,  180  Mo.  709,  715.]  It  is  hardly  to  be  ex- 
pected  that  these  acts  will  be  the  same  in  any  two  cases. 
That  Mr.  Harv^ey  intended  to  convey  the  land  in  ques- 
tion to  his  wife  so  far  as  the  terms  of  this  deed  would 
accomplish  that  object  cannot  be  doubted.  That  Mrs. 
Harvey  accepted  and  act^d  upon  that  theory  and  ap- 
propriated to  herself  all  the  benefits  that  could  result 
from  it,  even  to  the  extent  of  appropriating  to  her  own 
use  the  money  paid  her  for  the  land  by  the  defendant, 
is  equally  true.  There  can  be  no  more  solemn,  or,  from 
a  moral  standpoint,  more  irrevocable  admission  that 
she  had  accepted  the  deed  and  thereby  became  the 
owner  of  the  land  than  this.  She  says  also  that  the 
money  she  received  has  been  spent,  so  that  she  cannot 
return  it  to  the  purchaser  from  whom  she  has  taken 
it.  There  is  much  authority  as  well  as  reason  for  the 
doctrine  that  these  acts  of  themselves  constitute  an  ac- 
ceptance of  the  deed  which  relates  back  to  the  time  of 
its  signing  and  acknowledgment  notwithstanding  the 
intervening  death  of  her  husband.  The  appellant  disr 
putes  this.  He  says  that  unless  her  title  under  the  deed 
was  complete  before  the  occurrence  of  that  event,  the 
doctrine  of  relation  affords  no  bridge  over  which  the 
acts  occurring  on  either  side  may  pass  and  mingle  with 
each  other.  Accepting  this  statement  without  express- 
ing any  opinion  upon  the  question  so  presented,  we  will 
consider  whether  or  not  the  evidence  establishes  the 
delivery  of  the  deed  in  the  lifetime  of  the  grantor. '  We 
have  already  seen  that  the  acknowledgment  raises  a 
legal  though  rebuttable  presumption  of  its  complete 
execution  by  signing  and  delivery,  including  its  accept- 
ance by  the  grantee,  so  that  it  may  be  introduced  in 
e\4deiice  as  complete  without  further  proof  of  any  of 
those  facts.    Added  to  this  are  the  admissions  of  the 
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grantor  against  his  own  interest,  that  he  had  parted 
with  the  title  to  the  land  by  conveyance  to  his  wife. 
Then  we  have  the  sworn  statement  of  Mrs.  Harvey 
that  she  knew  of  its  execution ;  that  he  both  showed  it 
and  read  it  to  her,  offering  it  to  her  at  the  same  time. 
Then  comes  the  fact  which  does  not  depend  upon  dis- 
putable evidence  and  which  furnishes  the  ground  and 
substance  of  this  case,  that  Mrs.  Harvey  assumed  that 
the  deed  and  the  land  were  hers,  by  taking  possession 
of  it  as  against  this  plaintiff  heir  and  holding  it  and 
selling  it.  We  have  seen  that  as  between  husband  and 
wife  the  rule  is  peculiarly  applicable  that  the  deliv- 
ery of  a  deed  may  lie  in  the  intention  of  the  husband 
while  the  instrument  still  remains  in  his  possession. 
Although  this  rule  has  been  generally  applied  in  cases 
of  voluntary  settlements,  the  reasons  supporting  it  be- 
comes still  stronger  where  the  deed  rests  upon  a  valua- 
ble consideration  lending  its  weight  to  the  presump- 
tion. For  this  reason  it  is  unnecessary  that  we  should 
enter  upon  the  intricate  question  of  what  became  of  the 
money  realized  from  the  sale  of  Mrs.  Harvey's  quar- 
ter section. 

Against  this  evidence,  aided  by  the  presumption 
which  the  law  interposes  to  prevent  injustice  being 
done  by  the  concealment  of  the  actual  facts,  the  plain- 
tiff interposes  the  theory  that  the  preparation  of  this 
deed  was  what  might  be  called  in  the  American  dialect 
a. ''bluff'*  on  the  part  of  Mr.  Harvey;  the  implication 
is  that  he  did  not  expect  it  to  be  accepted  in  the  form 
in  which  it  was  prepared,  nor  was  he  willing  to  induce 
her  acceptance  by  conveying  the  land  through  a  trustee 
constituted  for  that  purpose ;  that  Mrs.  Harvey  had  de- 
clined, for  the  anticipated  reason,  to  accept  it  until 
she  discovered  that  by  the  death  of  her  husband  she 
could  use  it  to  deprive  her  son  of  the  land.  It  is  true 
her  attorneys  suggest  that  she  adopted  this  course  so 
that  she  could  handle  the  title  for  the  benefit  of  the 
child  without  having  to  do  so  through  the  expensive     , 
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process  of  administration  and  guardianship,  but  this 
explanation  must  be  without  merit,  for  there  is  no  sug- 
gestion that  the  purchase  money  was  appropriated  to 
the  use  of  the  plaintiff,  nor  is  there  any  offer  to  return 
any  part  of  it  to  the  defendant.  It  is  also  suggested 
that  there  is  some  significance  in  the  fact  that  Mrs. 
Harvey  joined  with  her  husband  in  borrowing  $2000, 
for  which  they  gave  their  joint  note  secured  by  deed 
of  trust  upon  the  land  in  controversy,  and  that  she  also 
joined  with  him  in  the  execution  of  a  deed  of  trust 
on  the  same  land  to  secure  another  note  to  her  brother, 
Mr.  Burruss,  for  $382.  Both  these  transactions  were 
after  the  date  of  the  deed  in  question  and  the  notes 
remained  unpaid  at  the  time  of  his  death.  We  see  no 
significance  in  this  other  than  is  suggested  by  the  tes- 
timony of  Mr.  Bolen,  to  the  effect  that  Mr.  Harvey  was 
embarrassed  in  business  and  needed  money.  Under 
these  circumstances  it  would  be  natural  for  a  good  wife 
to  do  what  she  could  to  help  him.  We  can  also  under- 
stand the  hesitation  of  both  in  their  embarrassed  qir- 
cumstances,  to  place  of  record  a  deed  conveying  to  the 
wife  so  considerable  an  item  of  property  available  for 
the  payment  of  his  debts. 

The  security  and  commercial  availability  of  land 
titles,  and  the  protection  of  innocent  purchasers  of 
such  property  against  fraud  and  imposition,  require 
that  their  visible  muniments  bear  the  facts  relating  to 
their  condition,  as  far  as  possible,  upon  their  face.  For 
this  reason  conveyances  of  such  property  are  required 
by  law  to  be  written,  and  to  carry  with  them  written 
evidence  of  their  due  execution.  It  would  defeat  the 
object  of  these  requirements  could  the  evidence  so  con- 
structed be  overthrown  by  anything  less  cogent  and 
convincing  than  itself.  In  Elliott  v.  Sheppard,  179  Mo. 
382,  392,  we  said :  *  *  This  court,  in  a  number  of  cases, 
has  spoken  in  no  uncertain  terms  as  to  the  nature  and 
character  of  the  testimony  which  will  warrant  the  over- 
throw of  the  force  and  effect  of  a  deed,  duly  acknowl- 
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edged,  all  of  which  appears  regular  upon  its  face.  The 
expressions  of  this  court  as  well  as  the  other  appellate 
courts  are  uniform — that  to  warrant  the  finding  that 
such  deed  and  certificate  of  acknowledgment  is  untrue, 
the  evidence  must  be  clear  and  satisfactory.    [Barrett 
V.  Davis,  104  Mo.  549;  Webb  v.  Webb,  87  Mo.  540; 
Riecke  v.  Westenhoff,  10  Mo.  App.  358;  Morrison  v. 
McKee,  11  Mo.  App.  594;  Brooking  v.  Straat,  17  Mo. 
App.  296.]'*     To  fill  this  requirement  we  have  the 
statement  of  Mrs.  Harvey  that  she  refused  to  accept 
this  deed.    On  the  other  hand  we  have  the  fact  that, 
pretending  to  accept  it,  she  sold  the  land  which  it  rep- 
resented, and  appropriated  the  money,  which  she  is  un- 
able to  return.    Her  earlier  act  found  its  incentive  in 
obtaining  for  herself  what  should  have  gone  to  her  son. 
Her  present  testimony  is  to  the  end  that  the  purchaser 
whom,  if  it  be  true,  she  deceived,  be  made  to  pay  her 
son  that  which  she  should  in  conscience  be  made  to 
pay  him  herself.    Is  there  any  question  which  of  these 
things  we  are  required  by  the  law  as  well  as  by  good 
morals  to  believe?    As  we  have  already  said  her  pres- 
ent statement  is  bare  of  support  in  the  record.    Even 
her  reason  for  rejecting  the  deed  when  offered  to  her 
stands  upon  slippery  ground.    Being  a  legal  opinion,  we 
would  expect  her  to  have  asked  a  lawyer  whether  or 
not  it  was  well  founded.    For  this  reason  we  cannot 
keep  out  the  mental  suggestion  that  the  thought  came 
to  her  too  late  to  be  available  for  that  purpose.    This 
transaction  was  had  only  a  few  years  after  the  pas- 
sage of  the  Married  Woman's  Act  of  1889,  which  struck 
from  our  legal  system  the  ancient  fiction  of  the  com- 
mon law  that  husband  and  wife  were  one,  and  could 
not  therefore  be  separated  into  the  two  parties  neces- 
sary to  a  contract,  and  places  them  on  an  equality  in 
that  respect  and  gives  to  the  wife  all  the  rights  with 
reference  to  the  separate  ownership  of  lands  that  she 
had  theretofore  enjoyed  with  reference  to  the  owner- 
ship of  personal  property.    This  court  has  uniformly 
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held  that  under  its  provisions  she  can  contract  freely 
with  her  husband  with  respect  to  all  kinds  of  property, 
including  lands,  and  that  they  could  enforce  such  con- 
tracts against  each  other  at  law  as  Well  as  in  equity. 
[Rice,  Stix  &  Co.  v.  Sally,  176  Mo.  107,  130;  O'Day  v. 
Meadows,  194  Mo.  588;  Bower  v.  Daniel,  198  Mo.  289, 
320;  Bank  v.  Hageluken,  165  Mo.  443;  Kirkpatrick  v. 
Pease,  202  Mo.  471,  490.]  While  before  1889  the  con- 
tract of  a  married  woman  for  the  sale  of  land  could 
not  be  enforced  (Clay  v.  Mayer,  183  Mo.  150),  their 
contracts  since  that  time  have  stood  upon  the  same 
footing  as  those  of  other  persons. 

The  single  exception  in  this  line  of  adjudications 
is  Christ  v.  Kuehne,  172  Mo.  118,  in  which,  while  the 
question  did  not  arise,  as  it  made  no  difference 
whether  the  wife  took  a  le^al  or  equitable  estate  by 
the  conveyance  involved,  the  court,  for  convenience, 
adopted  the  view  of  the  appellant  that  the  estate  was 
an  equitable  one.  The  effect  of  the  Married  Woman's 
Act  as  it  then  existed  was  not  noticed. 

Under  all  the  facts  and  circumstances  in  this  case 
we  hold  that  the  testimony  of  Mrs.  Harvey  was  not 
suflScient  to  overcome  the  prima-f acie  case  arising  from 
the  duly  acknowledged  deed  together  with  the  other 
circumstances  in  evidence.  The  judgment  of  the  Sa- 
line Circuit  Court  must  accordingly  be  aflSrmed. 

Blair,  C,  concurs. 

PER  CURIAM. — This  case,  having  been  concurred 
in  in  Division  by  Blaib,  C,  and  sent  into  Banc  on  dis- 
sent of  two  of  the  brethren,  was  reheard,  and  the  opin- 
ion of  Brown,  C,  was  adopted  as  that  of  the  court. 
Lamm,  C.  J.,  and  Brown,  J.,  concur.  Walker  and 
Paris,  J  J,,  concur  in  the  result  Woodson  and  Bond, 
J  J.,  dissent.    Graves,  J.,  dissents  in  an  opinion  filed. 
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DISSENTING  OPINION. 

GRAVES,  J. — I  do  not  concur  in  the  opinion  of 
our  learned  Commissioner  in  this  case,  nor  in  the  re- 
sult thereof.  I  think  the  evidence  in  this  case  dis- 
proves the  delivery  of  the  deed  from  the  husband  to 
the  wife.  There  is  no  substantial  evidence  in  this  case 
to  show  that  the  husband  parted  with  his  dominion 
over  this  deed  in  his  lifetime.  On  the  contrary  the  deed 
was  locked  in  his  private  desk  with  his  private  papers, 
and  this  desk  had  to  be  broken  open  by  a  stranger,  be- 
fore the  wife  got  possession  of  the  deed.  Grant  it 
(without  discussion  or  decision)  that  from  the  signing 
and  acknowledgment  of  a  de^d  there  is  a  presumption 
of  delivery,  yet  such  presumption  is  a  rebuttable  pre-  • 
sumption,  and  in  my  judgment  is  thoroughly  rebutted 
in  this  case,  by  the  single  undisputed  and  unexplained 
fact  (unexplained  if  we  exclude  the  evidence  of  the 
wife)  that  the  deed  was  locked  up  in  the  husband's 
office  with  his  own  private  papers.  If  ever  a  man  main- 
tained dominion  over  a  deed  this  husband  had  domin- 
ion up  to  the  moment  that  death  claimed  him.  Not  only 
so,  but  had  matters  taken  the  usual  channel,  this  deed 
would  have  fallen  into  the  hands  of  an  administrator 
rather  than  into  the  hands  of  the  wife. 

Our  Commissioner  stresses  the  point  that  the  wife 's 
conduct  disproved  her  evidence  at  the  trial.  Grant  this 
to  be  true,  and  it  would  allow  us  to  reject  her  testimony 
from  the  case,  as  being  unworthy  of  belief,  and  would 
not  in  anywise  bridge  the  chasin  in  this  title  made  by 
the  undisputed  proof  of  the  fact  that  the  husband  held 
dominion  over  this  deed  to  the  hour  and  minute  of  his 
death.  The  potency  of  the  fact  that  this  deed  was  never 
recorded,  and  remained  in  the  possession  of  the  hus- 
band, cannot  be  wiped  out  of  this  case,  however  much 
^^  question  the  veracity  of  the  wife.  In  fact,  we  doubt 
whether  she  was  in  law  competent  to  testify  to  some 
of  these  matters,  but  if  she  were,  and  even  testified 
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falsely,  the  undisputed  fact  of  where  this  deed  was 
found  disproved  delivery  by  the  husband  and  disproves 
that  he  had  parted  with  dominion  over  it. 

In  some  ways  this  is  a  harsh  case  for  the  defend- 
ant, yet  he  is  not  without  some  fault  There  is  enough 
in  the  chain  of  his  title  to  have  placed  a  prudent  man 
upon  inquiry.  Proper  inquiry  might  have  revealed 
the  true  status.  In  his  chain  of  title  was  this  decree 
in  the  case  of  the  wife  against  her  infant  son.  The 
petition  in  that  case  had  it  been  examined,  with  the 
knowledge  that  there  was  no  proper  service  upon  the 
infant,  would  have  furnished  food  for  thought  and  in- 
quiry. Not  only  so,  but  we  find  in  the  same  chain  of 
title  deeds  of  trust  upon'the  property  by  the  husband 
and  in  the  name  of  the  husband  after  the  date  of  this 
deed,  a  circumstance  suggestive  when  it  appeared  that 
the  deed  was  not  recorded  until  after  the  death  of  the 
grantor.  So  that  whilst  the  defendant  might  be  called 
innocent  in  fact  he  is  not  innocent  in  law.  He  was 
bound  to  follow  proper  inquiries  suggested  by  the  mat- 
ters I  roperly  within  the  chain  of  his  title. 

In  my  judgment  this  judgment  should  be  reversed, 
and  the  judgment  should  be  for  plaintiff  as  to  the  title 
in  this  land  but  the  defendant  should  be  subrogated  to 
the  rights  of  some  of  the  lienors  who  had  their  liens 
discharged  by  his  money.  The  widow's  dower  might 
have  to  be  reckoned  with  to  some  considerable  extent 
also.  It  is  clear  that  the  plaintiff  should  not  have  this 
land  cleared  of  the  liens  placed  thereon  by  the  act  of 
the  father  prior  to  his  death.  I  have  considered  this 
case  from  all  angles  since  the  promulgation  of  the  opin- 
ion by  our  learned  Commissioner,  and  am  convinced 
that  we  are  treading  upon  dangerous  ground,  when  we 
hold,  as  the  majority  opinion  does,  that  there  was  a 
delivery  and  acceptance  of  the  deed  in  the  lifetime  of 
the  grantor.  For  this  reason  I  dissent.  Woodson  and 
Bond,  J  J.,  concur  in  these  views. 
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KANSAS  CITY  v.  ST.  LOUIS  &  KANSAS  CITY 
LAND  COMPANY,  CHICAGO,  BURLINGTON 
&  QUINCY  RAILROAD  COMPANY  et  al.,  Ap- 
pellants. 

In  Banc,  July  14^  1914w 

1.  CONDEMNATION:  Supplemental  Proceeding:  Purpete  of 
Charter  Provision.  The  object  of  the  provision  of  the  charter 
of  Kansas  City,  authorizing  the  city  by  a  supplemental  ordi- 
nance to  institute  and  carry  forward  a  supplemental  curative 
proceeding,  was  to  afford  a  remedy  when  because  of  any  error, 
defect  or  omission  in  the  original  -condemnation  proceeding  as- 
sessments made  against  private  property  cannot  be  enforced 
or  collected  or  where  property  in  the  benefit  district  has  been 
omitted. 

2.  SECOND  HEARING:  Correcting  Errors  at  First:  Stare 
Decisis.  The  stiff  general  rule  is  that  the  lower  court  is 
bound  by  pronouncements  made  by  the  Supreme  Court  in  a 
prohibition  proceeding  arresting  the  trial  of  a  case,  and  so  is 
the  Supreme  Court  upon  an  appeal  from  a  judgment  rendered 
by  the  trial  court  in  pursuance  to  such  pronouncements.  They 
become  the  law  of  the  case,  and  certainty  in  the  law  and  the 
necessity  for  ending  litigation  require  that  they  be  rigidly 
adhered  to  in  all  subsequent  proceedings  in  the  same  case  ex- 
cept where,  upon  a  second  hearing,  it  is  apparent  that  palpable 
injustice  has  been  done  by  them  and  no  injury  would  result  from 
a  different  decision,  and  even  then  the  exception  is  to  be  ap- 
plied with  rare  circumspection. 

8.  MUNICIPAL  COURT:  Constitutional.  The  municipal  court 
created  by  the  charter  of  Kansas  City  and  empowered  to  con- 
demn property  for  a  public  use  and  to  assess  damages  and 
benefits,     is    a     constitutional     court  The     Constitution 

authorizes  the  people  of  a  city  of  the  size  of  Kansas  City  to 
frame  their  own  charter  for  the  government  of  themselves 
in  municipal  matters;  and  charter  provisions  relating  to  the 
exercise  of  the  power  of  eminent  domain,  prescribing  benefit 
districts,  assessing  private  property  with  benefits,  allowing 
damages  for  property  taken  or  damaged,  and  paying  the 
damages  out  of  the  city  treasury,  are  all  matters  of  purely 
municipal  concern. 

4.  :  Must  be  Clearly  Unconstitutional:  Far-Reaching  Con- 
sequences. The  far-reaching  effect  of  destroying  the  jurisdic- 
tion of  the  municipal  court  of  Kansas  City  to  open  and  widen 
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streets  and  assess  benefits  over  a  district  calls  loudly  for  the  ap- 
plication to  the  charter  provision  creating  it  of  the  rale  that  a 
statute  can  be  declared  unconstitutional  only  when  it  can  be 
shown  beyond  reasonable  doubt  to  be  in  conflict  with  the 
fundamental  law,  and  that  the  statute  is  to  be  upheld  until 
every  reasonable  mode  of  reconciling  it  with  the  Constitution 
has  been  resorted  to  and  reconciliation  found  impossible. 

5.  CONDEMNATION:  Necessary  Parties:  Lot  Owners  Assessed 
witli  Benefits.  Low  owners,  whose  properties  within  the  bene- 
fit district  and  not  taken  are  subject  to  assessment  of  benefilB, 
are  not  necessary  parties  to  that  part  of  the  proceeding  relating 
to  the  ascertainment  of  damages  to  those  whose  properties  are 
taken;  nor  is  it  to  deny  them  due  process  of  law  to  deny  them 
a  hearing  on  the  issue  of  damages,  although  the  law  contem- 
plates that  a  part  of  the  damages  allowed  for  property  taken  or 
damaged  will  be  charged  as  a  benefit  to  properties  not  taken 
within  the  district.  [F\)llowing  State  ex  rel.  t.  Seehorn,  246 
Mo.  568.] 

€.  :  Damages  and  Benefits:  Eminent  Domain  and  Tax- 
ation. It  is  the  law  of  eminent  domain  that  authorizes  the 
taking  of  private  property  for  a  public  use  and  the  assessment 
of  damages  for  that  taken;  it  is  the  law  of  taxation  that 
authorizes  the  assessment  of  the  damages  for  property  taken  or 
damaged  as  a  benefit  upon  that  not  taken.  The  two  powers  are 
distinct  in  quality  and  are  governed  by  different  principles. 

7.  CONDEMNATION:  Property  Owners  Not  Served:  Injunction: 
Extent  of  Decree.  Where  in  the  original  proceeding  in  the 
municipal  court  to  widen  a  street  certain  persons  whose  prop- 
erty was  charged  with  benefits  were  defectively  served  and 
brought  injunction  to  restrain  the  collection  of  the  assessments 
and  the  decree,  unappealed  from,  was  that  said  assessments  in 
so  far  as  they  aftect  plaintiffs  or  their  properties  are  annulled, 
the  whole  proceeding  was  not  annulled,  but  only  so  much  of  it 
as  related  to  plaintiffs  and  their  properties. 

8.  :    :    Supplemental    Proceeding.     And   the  charter 

provision  relating  to  supplemental  proceedings  to  cure  defects, 
errors  and  omissions  in  the  original  proceedings,  and  to  charge 
the  properties  of  persons  who  were  defectively  served  in  the 
original  proceedings  with  their  share  of  the  damages  ascertained 
and  adjudged  therein,  is  applicable  to  plaintiffs  who  have  by 
injunction  obtained  a  decree  enjoining  the  collection  of  the 
benefits  assessed  against  their  properties  in  that  proceeding. 

9.   :  :  :  Omitted  Property.    It  is  allowable  to 

say  that  assessments  of  lots  within  the  benefit  district  owned 
by  persons  who  repudiated  the  proceeding  in  which  they  were 
made  and  had  them  annulled,  were  erroneously  made  or  omitted 
to  be  made. 
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10.  :  All  Damages  to  be  Atsetsed  as  Benefits.    Where  the 

ordinance  requires  just  compensation  for  private  property 
taken  in  widening  a  street  to  "be  assessed,  collected  and  paid 
according  to  law/'  and  that  the  amount  of  damages  "allowed  for 
private  property  taken  shall  be  wholly  raised  by  special  assess- 
ments made  against"  private  property  in  the  benefit  district 
"In  accordance  with  article  6  of  the  charter,"  and  the  charter 
was  followed  and  the  city  was  assessed  with  its  share  of  the 
damages  '*in  accordance"  therewith,  it  will  not  be  held  that  the 
ordinance  was  void  for  that  "it  requires  the  amount  allowed  for 
private  property  taken  to  be  wholly  raised  by  special  assess- 
ments against  private  property  described  in  the  benefit  district," 
for  that  would  be  to  give  to  the  ordinance  a  harsh  and  strained 
construction,  since  It  also  requires  the  damages  to  be  "assessed, 
collected  and  paid  according  to  law"  and  "in  accordance  with" 
an  unobjectionable  article  of  the  charter. 

11.  :    Description  of  Property  In   District.     Neither  in  the 

ordinance  in  the  original  proceeding,  nor  in  the  ordinance  in  the 
supplemental  proceeding  to  bring  in  omitted  property  and 
charge  it  with  its  share  of  the  damages,  is  it  necessary  to 
describe  by  metes  and  bounds  or  some  other  equally  definite 
description,  each  particular  tract  of  the  13,000  in  the  benefit 
district 

12.   :  :  Order  of  Publication:  Waiver  of  Defective  De- 
scriptions.   An  appearance  and^  trial  on  the  merits  waives  ob-  * 
jections  of  form  in  the  order  of  publication  to  the  property 
owners  whose  property  is  to  be  assessed  with  benefits. 

13.  : Supplemental  Proceedings:     Lands  in  Litigation.  Where 

,  certain  lands  were  in  litigation  at  the  time  of  the  original  pro- 
ceeding and  no  assessment  of  benefits  was  made  against  them, 
and  the  person  to  whom  they  were  adjudged  as  the  result  of  the 
litigation  was  defectively  served  in  that  proceeding,  they  may, 
in  the  supplemental  proceeding,  be  assessed  with  their  due 
proportion  of  the  benefits  as  tracts  "erroneously  assessed"  or 
"omitted  to  be  assessed." 

Appeal  from  Jackson  Circuit  Court. — Hon.  Thomas  J, 
Seehorn,  Judge. 

Affirmed. 

White  S  Lyons,  Warner,  Dean,  McLeod  <&  Lang- 
worthy,  Sehree,  Conrad  d  Wendorff,  Ball  S  Ryland, 
Kenneth  McC.  DeWeese,  Watson,  Watson  &  Aljord,^ 
Cowherd,  Ingraham,  Durham  d  Morse  and  Scarritt, 
Scarritt,  Jones  <&  Miller  for  appellants. 
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(1)  The  charter  of  Kansaa  City  could  not  confer 
original  civil  jurisdiction  on  the  raunicipal  court,  and 
so  much  of  sections  1  and  2  of  article  6  and  section  10 
of  article  4  of  the  charter  of  1908  as  purports  to  do 
so,  is  violative  of  sections  1,  22,  34,  36  and  37,  article 
6,  of  the  Constitution  of  Missouri,  and  section  15  of  the 
Schedule  of  the  Constitution,  conferring  civil  jurisdic- 
tion exclusively  on  circuit  courts  except  as  otherwise 
provided  and  of  section  16,  article  9,  of  said  Constitu- 
tion, authorizing  Kansas  City  to  frame  and  adopt  a 
charter,  and  is  inconsistent  with  the  Constitution  and 
laws  of  the  State.  R.  S.  1909,  sees.  8578,  8663,  6050; 
State  V.  Fry,  4  Mo.  190 ;  Abbott  on  Mun.  Corp.,  sec.  584; 
Spencer  v.  Sulley  Co.,  4  Dak.  474 ;  Industrial  School  v. 
County,  40  Wis.  326;  Dillon  on  Mun.  Corp.  (5  Ed.), 
sees.  744,  745,  632;  People  v.  Howell,  5  Colo.  412;  La- 
fron  V.  Dufracq,  9  La.  Ann.  350;  Ottawa  v.  Carey,  108 
U.  S.  121.  See  also  dissenting  opinion  in  State  ex  rel. 
V.  Seehom,  246  Mo.  541.  (2)  The  judgment  in  the 
.  court  below  deprived  appellants  of  their  property  with- 
out due  process  of  law,  ih  violation  of  the  Fifth  and 
Fourteenth  amendments  to  the  Constitution  of  the 
United  States,  in  that  no  notice  was  ever  given  them 
of  the  pendency  of  said  proceedings  as  required  by 
sections  2,  3,  4,  6  and  7,  of  article  6,  of  the  charter  of 
Kansas  City.  Davidson  v.  New  Orleans,  96  U.  S.  97; 
Hagar  v.  Reclamation  District,  111  U.  S.  701 ;  Belling- 
ham  Bay  &  B.  C.  Co.  v.  New  Whatcom,  172  U.  S.  314; 
St.  Louis  V.  Rankin,  96  Mo.  497;  Lumber  Co.  v.  Mc- 
Crimmon,  164  Fed.  759;  Railroad  v.  Wright,  207  U.  S. 
137;  Prichard  v.  Norton,  10^  U.  S.  124;  Londener  v. 
Denver,  210  U.  S.  373;  Railroad  v.  Backus,  154  U.  S. 
421;  Irrigation  District  v.  Bradley,  164  U.  S.  112.  (3) 
The  judgment  of  the  trial  court  denied  to  these  appel- 
lants the  equal  protection  of  the  laws,  in  violation  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  in  denying  them  a  hearing  on  the  ques- 
tion of  the  value  of  the  land  taken  or  damaged  under 
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proceedings  under  Ordinance  3209.  (4)  The  court 
erred  in  holding  that  said  proceeding  under  Ordinance 
3209  could  be  supplemental  after  it  had  adjudged  said 
proceedings  null  and  void  as  to  the  Union  Pacific  Rail- 
road Company  et  al.,  and  the  court  erred  in  not  sus- 
taining appellant's  contention  that  said  judgment  was 
res  adjudicata  as  to  all  issues  involved  in  said  suit, 
and,  that  a  void  proceeding  could  not  be  supplemental 
after  such  proceedings  were  declared  null  and  void. 
Daniel  v.  Carroll,  19  111.  226;  Nelson  v.  Koundtree,  23 
Wis.  367;  Merritt  v.  Kewanee,  175  111.  552;  Cooley  on 
Const.  Lim.,  p.  382.  (5)  The  municipal  court  was 
wholly  without  authority  under  the  terms  of  the  char- 
ter to  **hear  and  determine  the  cause"  or  to  empanel 
a  jury  therein  by  reason  of  the  failure  to  publish  the 
court  order  of  notice  and  of  the  proceedings — a  publi- 
cation '* necessary  to  the  validity  thereof."  Charter 
1908,  sec.  2  (p.  255) ;  Shaffner  v.  St.  Louis,  31  Mo.  264; 
State  ex  rel.  v.  Gill,  84  Mo.  248;  Kansas  City  v.  Mul- 
key,  76  Mo.  247;  St.  Louis  v.  Brinckwirth,  204  Mo.  305. 
(6)  Section  23,  article  6,  of  the  charter,  concerning 
supplemental  proceedings  to  cure  **any  error,  defect  or 
omission"  in  the  original  proceedings,  has  no  applica- 
tion to  the  case  at  bar.  Here  there  was  nothing  to  sup- 
plement. (7)  Original  Ordinance  3209  is  void  on  its 
face  in  that  it  requires  that  **the  amount  allowed  for 
private  property  taken  shall  be  Wholly  raised  by  spe- 
cial assessments  made  against  the  property  described" 
in  the  benefit  district,  contrary  to  the  provisions  of  the 
charter  (Sec.  3,  art.  6),  which  expressly  directs  that 
there  shall  first  be  assessed  against  the  city  **the 
amount  of  benefit  to  the  city  and  public  generally,  in- 
clusive of  any  benefit  to  any  property  of  the  city,"  and 
the  balance,  if  any,  against  the  several  tracts  of  pri- 
vate property  in  benefit  district.  No  citizen  was  bound 
to  pay  any  attention  to  an  ordinance  in  invitum,  con- 
taining such  a  provision  as  did  the  one  in  question. 
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A.  F.  Evans,  Jay  M.  Lee  and  J.  C.  Petherbridge 
for  ^esponde^t. 

(1)  The  legality  of  the  municipal  court  of  Kansas 
City  has  been  established  and  its  jurisdiction  to  try 
condemnation  proceedings,  including  this  supplemen- 
tal proceeding,  has  been  upheld  by  this  court.  State 
ex  rel.  v.  Seehom,  246  Mo.  541,  which  is  supported  by 
the  following  cases  and  citations:  Baldwin  v.  Phila- 
delphia, 99  Pa.  St.  164;  McCormick  v.  Fayette  Co.,  150 
Pa.  St.  190;  Swift  v.  Tyson,  16  Peters  (U.  S.),  18; 
Fennell  v.  Common  Council,  36  Mich.  185;  Shattuck 
V.  Kincaid,  49  Pac.  758;  Industrial  School  v.  Super- 
visors, 40  Wis.  328;  In  re  Cloherty,  2  Wash.  137;  Peo- 
ple ex  rel.  v.  Curley,  5  Colo.  412;  Lafron  v.  Dufrocq, 
9  La.  Ann.  350;  Ottawa  v.  Carey,  108  U.  S.  110;  Mea- 
gher V.  Storey  County,  5  Colo.  196 ;  Hagerstown  v.  De- 
chart,  32  Md.  369;  Edenton  v.  Wood,  65  N.  C.  379; 
Ex  parte  Fagg,  44  S.  W.  294;  Blessing  v.  Galveston, 
42  Tex.  641;  Sec.  1,  art.  6,  Constitution;  Sec  10, 
art.  4,  Charter  of  Kansas  City;  Sec.  16,  art.  9,  Con- 
stitution; E.  S.  1899,  sec.  6360;  Sec.  22,  art  6,  Con- 
stitution; State  ex  rel.  v.  Field,  99  Mo.  355;  Kansas 
City  ex  rel.  v.  Scarritt,  127  Mo.  650;  Kansas  City  v. 
Ward,  134  Mo.  186;  Kansas  City  v.  OU  Co.,  140  Mo. 
466;  Kansas  City  v.  Bacon,  147  Mo.  259;  Brunn  v. 
Kansas  City,  216  Mo.  116;  Kansas  City  v.  Smart,  128 
Mo.  289;  Leonard  v.  Sparks,  117  Mo.  108;  Ex  parte 
Kilburg,  10  Mo.  App.  446;  1  Dillon  Mun.  Corp.  (5  Ed.), 
sees.  237,  238;  Sees.  6,  8,  12,  art  5,  Constitution  1820; 
Sec.  1,  art.  5,  Constitution  of  1820,  as  amended  in  1822; 
Laws  1851,  p.  88;  Laws  1852,  p.  244;  Sees.  1,  13,  21,  23, 
art.  6,  Constitution  1865;  Laws  1867,  p.  18;  Laws  1870, 
p.  327;  Laws  1872,  p.  397;  Laws  1875,  p.  196;  Sees.  1, 
22,  art.  6,  Constitution  of  1875;  Sec.  1,  art.  7,  of  the 
Charter  of  1889;  Sec.  1,  art.  6,  of  the  Charter  of 
1908;  Worthington  v.  London,  etc.,  Co.,  164  N.  Y.  81; 
State  ex  inf.  v.  Lund,  167  Mo.  241;  Barber  Co.  v. 
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French,  158  Mo.  547 ;  Corrigan  v.  Kansas  City,  211  Mo. 
627;  State  ex  rel.  v.  Field,  99  Mo.  352;  Kansas  City  v. 
Bacon,  147  Mo.  270;  Meier  v.  St.  Louis,  180  Mo.  409; 
Morrow  v.  Kansas  City,  186  Mo.  684 ;  Brunn  v.  Kan- 
sas City,  216  Mo.  108;  2  Dillon  on  Mnn.  Corp.  (5  Ed.), 
pp.  1115,  1117;  1  Dillon  on  Mun.  Corp.  (5  Ed.),  pp. 
110,  111,  112.  Dillon  cites  the  following  Missouri  cases : 
Kansas  City  v.  Oil  Co.,  140  Mo.  458 ;  State  ex  rel.  v.  Tel. 
Co.,  189  Mo.  83;  Morrow  v.  Kansas  City,  186  Mo.  675; 
Westport  V.  Ktosas  City,  103  Mo.  141;  Kansas  City 
V.  Stegmiller,  151  Mo.  189 ;  St.  Louis  v.  Western  Union 
Tel.  Co.,  149  U.  S.  465.    Note  3  Dillon  (5  Ed.),  p.  1621, 
citing:    State  v.  Ramsey  County  Dist.  Ct.,  87  Minn. 
146;  State  ex  rel.  v.  Field,  99  Mo.  352;  Kansas  City  v. 
Oil  Co.,  140  Mo.  458;  Kansas  City  v.  Bacon,  147  Mo. 
259.    (2)    The  appellants  in  the  original  proceedings 
were  not  necessary  parties  in  so  far  as  such  proceed- 
ings related  to  the  amount  of  the  award  as  damages 
for  property  taken  or  damaged,  and  were  not  entitled 
to  notice  thereof.    The  city  and  the  property-owners 
whose  property  was  taken  or  damaged,  were  the  only 
nec^sary  parties  to  the  original  proceedings  relating 
to  the  amount  of  the  award  allowed  for  property  taken 
or  damaged.    State  ex  rel.  v.  Seehorn,  Jud^e,  246  Mo. 
583;  Kansas  City  v.  Smart,  128  Mo.  272;  Kansas  City 
V,  Ward,  134  Mo.  179;  St.  Louis  v.  Brinckwirth,  204 
Mo.  280;  St  Louis  y.  Ranken,  96  Mo.  497;  St.  Louis  v. 
Calhoun,  222  Mo.  44;  St.  Louis  v.  Buss,  159  Mo.  12; 
Pleadwell  v.  Glass  Co.,  151  Mo.  App.  51;  1  Page  & 
Jones  on  **Taxation  by  Assessment,''  213;  Goodrich 
V.  Detroit,  184  U.  S.  432;  Voight  v.  Detroit,  184  U.  S. 
115 ;  Adams  v.  Roanoke,  102  Va.  53 ;  Londoner  v.  Den- 
ver, 210  U.  S.  373;  Spencer  v.  Merchant,  125  U.  S.  345; 
Qamett  v.  St  Louis,  25  Mo.  505 ;  Newby  v.  Platte  Co., 
25  Mo.  258;  Uhrig  v.  St.  Louis,  44  Mo.  458.    (3)    The 
supplemental  proceedings  and  the  assessment  of  bene- 
fits thereunder  were  authorized  by  the  Kansas  City 
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charter  and  were  in  accordance  with  the  law  of  this 
State,  and  not  in  violation  of  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution,  nor  in  viola- 
tion of  appellants'  rights.  Sec.  23,  art.  6,  Kansas  Gty 
Charter;  State  ex  rel.  v.  Seehom,  246  Mo.  568;  St 
Louis  V.  Buss,  159  Mo.  12 ;  Drainage  Dist.  v.  Richard- 
son, 237  Mo.  71.  And  all  cases  cited  under  Point  2. 
(4)  The  decree  of  the  circuit  court  in  Union  Pacific 
Railroad  Company  v.  Kansas  City  did  not  nullify  the 
amount  of  damages  made  in  the  original  proceeding 
for  the  property  taken.  It  only  nullified  the  benefit 
assessment  against  its  property  under  that  proceed- 
ing. (5)  The  charter  provisions  of  St.  Louis  and 
Kansas  City  on  condenmation  proceedings  are  not  ma- 
terially different,  and  the  opinion  and  decision  of  the 
court  in  State  ex  rel.  v.  Seehorn,  246  Mo.  568,  were  right 
and  .should  be  followed.  St.  Louis  v.  Brinckwirth,  204 
Mo.  280;  St.  Louis  v.  Ranken,  96  Mo.  497;  St  Louis  v. 
Calhoun,  222  Mo.  44;  St.  Louis  v.  Buss,  159  Mo.  9.  (6) 
The  original  ordinance  is  not  void  or  in  conflict  with 
the  charter  of  Kansas  City.  Sec.  2,  art.  6,  Kansas  City 
Charter;  Lamar  v.  Wiedman,  57  Mo.  App.  507,  514; 
St.  Louis  v.  Lanigan,  97  Mo.  180;  Kansas  City  v. 
Smart,  128  Mo.  293;  Kansas  City  v.  Block,  175  Mo. 
444.  (7)  The  supplemental  ordinance  is  not  void  or 
uncertain.  Sec.  23,  art.  6,  Kansas  City  Charter;  Ly- 
man V.  Farris,  5  N.  W.  523;  People  v.  Railroad,  247 
111.  340;  2  Black  on  Judgments  (2* Ed.),  sec.  584,  pp. 
882,  883;  State  ex  rel.  v.  Rainey,  74  Mo.  229;  McEntire 
V.  Williamson,  63  Kan.  282;  Clark  v.  Wolf,  29  Iowa, 
197;  Montgomery  v.  Walker,  25  So.  586;  Parker  v. 
Scrogin,  11  La.  Ann.  631 ;  Ashton  v.  Rochester,  133  N. 
Y.  193.  (8)  The  matters  herein  are  res  ad  judicata. 
State  ex  rel.  v.  Seehorn,  246  Mo.  541 ;  State  ex  rel.  v. 
Seehom,  246  Mo.  568;  State  ex  rel.  v.  Broaddus,  238 
Mo.  189. 
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LAMM,  C.  J. — This  is  an  appeal  by  corporate  own- 
ers of  property  in  Kansas  City  whose  parcels  were 
assessed  to  pay  benefits  to  meet  an  "award  of  damages 
to  other  persons  whose  property  was  taken  or  damaged 
in  a  proceeding  to  widen  a  street. 

Kansas  City,  in  1909,  undertook  to  open  and  widen 
Sixth  street  from  the  east  line  *of  Bluff  to  the  west  line 
of  Broadway,  by  condemning  forty  feet  of  private 
property  on  the  south  side  of  the  street — Sixth  street 
leading  from  the  bottoms  up  town  and  being  the  main 
travelled  thoroughfare  for  heavy  hauling  between  the 
two.  The  authority  for  this  proceeding  was  ordinance 
No.  3209,  and,  as  there  are  several  ordinances  in  the 
record,  we  will  call  this  the  ** original  ordinance"  pas- 
sim. Under  this  original  ordinance  and  in  supposed 
compliance  with  charter  provisions  (Article  6,  1908) 
coBdemnation  proceedings  were  instituted  in  a  court 
known  as  the  ** municipal  court"  and  ripened  into  judg- 
ment whereby  damages  were  awarded  for  the  land 
taken  in  the  rise  of  $166,000,  and  the  same  amount  was 
assessed  against  the  city  and  over  13,000  different 
tracts  owned  by  individuals  and  corporations,  lying 
within  a  benefit  district  prescribed  by  said  original  or- 
dinance. No  appeal  from  this  judgment  was  taken, 
either  by  any  landowner  whose  property  was  con- 
demned, nor  by  any  landowner  whose  property  was  as- 
sessed with  benefits.  On  that  judgment  the  city  col- 
lected of  those  benefit  assessments  the  rise  of  $89,000 
to  pay  said  award  of  damages.  Presently,  and  with 
matters  in  this  fix,  a  certain  railroad  company,  The 
Union  Pacific,  discovered  the  service  on  owners  whose 
parcels  were  subject  to  assessment  of  benefits  was  de- 
fective and  brought  its  suit  in  equity  in  the  circuit 
court  of  Jackson  county  against  Kansas  City  and  its 
oflScers,  among  them  one  Flynn.  The  life  of  the  bill 
was  injunctive  relief  in  its  favor  (as  an  owner  of  prop- 
erty within  the  benefit  district  and  which  was  assessed 
with  benefits)  against  such  assessment  of  benefits  in 
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the  condemnation  judgment  under  the  original  ordi- 
nance. Other  parties  in  like  fix  (say,  two  or  three) 
intervened.  As  there  are  several  suits  mentioned  in 
this  record,  we  will  call  this  the  **Flynn  suit^*  to  identi- 
fy it  The  Flynn  suit  ripened  into  a  decree  in  favor 
of  plaintiffs  and  interveners.  It  is  sufficient  to  say  of 
the  Flynn  suit  that  the  'condemnation  judgment  under 
the  original  ordinance  was  not  assailed  for  lack  of  ju- 
risdiction in  the  municipal  court,  to  hear  any  condemna- 
tion proceedings  and  assess  any  benefits  to  pay  dam- 
ages awarded  therein  (a  newly  discovered  theory,  now 
pressed),  but  in  substance  that  case  proceeded  on  the 
theory  that  plaintiff  had  no  notice  of  the  proceeding 
and  hence  the  judgment  as  to  it  was  void.  The  chan- 
cellor found  a  lack  of  notice  and  process  (thiB  order 
of  publication  required  by  the  charter  was  not  pub- 
lished a  sufficient  time)  and  that  the  several  assess- 
ments made  against  plaintiff's  and  interveners'  prop- 
erties were  void  because  of  such  lack  of  service.  Hence 
the  municipal  court  had  acquired  no  jurisdiction  of 
them.  The  scope  and  object  of  the  decree  in  the  Flynn 
case  are  indicated  by  the  following  excerpt: 

**It  is,  therefore,  considered,  ordered,  adjudged 
and  decreed  by  the  court,  that  said  assessments,  in  so 
far  as  they  effect  [sic]  or  purport  to  effect  [sic]  plain- 
tiffs or  any  of  them  or  any  of  their  several  proper- 
ties, be  and  the  same  are  hereby  annulled  and  for 
naught  held ;  that  the  several  assessments  against  the 
respective  properties  aforesaid  of  the  plaintiffs  and 
each  of  them  be  and  the  same  are  hereby  set  aside  and 
annulled;  the  defendant  Kansas  City;  M.  A.  Flynn, 
City  Clerk;  U.  L.  Weary,  Clerk  of  said  Municipal 
Court,  and  the  officers  and  agents  of  said  city,  be  and 
they  are  each  of  them  perpetually  restrained  and  en- 
joined from  making  out,  certifying  or  attesting  any 
tax  bills  against  the  several  properties  of  the  plaintiffs 
or  any  of  them  under  and  by  virtue  of  said  assess- 
ments, and  that  plaintiffs  have  and  recover  from  the 
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defendant,  Kansas  City,  the  costs  herein  expended  and 
have  execution  therefor.  ^^ 

Neither  side  took  an  appeal  from  the  Flynn  decree 
and  it  remained  operative  as  a  perpetual  injunction 
against  collecting  such  unpaid  assessments. 

With  things  in  this  fix,  it  seems  that  Kansas  City 
attempted  to  repeal  the  original  ordinance  presumably 
for  the  purpose  of  abandoning  the  proceeding  and  re- 
turning to  those  paying  assessments  the  amorfnts  so 
paid.  But  the  city  was  reckoning  without  its  host;  for 
pending  such  repeal  measure,  another  injunction  suit 
was  brought  in  the  Jackson  Circuit  Court — this  time 
against  the  city  and  in  favor  of  those  property-owners 
whose  lands  had  been  condemned  under  the  original 
ordinance  and  who  had  been  awarded  damages,  to-wit, 
one  Tuller  and  others.  These  new  suitors,  TuUer  and 
others,  took  the  position  in  their  bill  that  on  recog- 
nized equitable  principles  the  city,  under  its  charter, 
could  not  repeal  the  original  ordinance  and  abandon 
such  condemnation  proceedings  so  far  as  those  per- 
sons were  concerned  whose  property  had  been  taken  or 
damaged  and  to  whom  damages  had  been  awarded  by 
the  judgment,  where  (as  here)  benefits  had  been  as- 
sessed and  in  part  pcdd,  and  where  (as  here)  such 
property-owners  had  appeared,  tried  out  the  issue  as 
to  them  and  recovered  their  damages,  and  where  (as 
here)  the  judgment  was  not  appealed  from.  We  will 
call  this  case  the  *' Tuller  case''  for  convenience.  This 
Tuller  case  also  ripened  into  a  decree  whereby  the 
city  was,  in  effect,  perpetually  enjoined  from  repeal- 
ing the  original  ordinance  and  abandoning  the  con- 
demnation proceeding,  and  this  decree  also  was  unap- 
pealed  from,  but  remained  operative  as  a  perpetual  in- 
junction. 

By  the  decrees  in  the  Flynn  and  Tuller  cases  the 
city  (to  borrow  the  homely,  similitude  of  one  of  its 
briefs)  was  enjoined  **fore  and  aft.  It  could  neither 
go  forward  nor  backward."    In  this  peculiar  condition 
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it  enacted  an  ordinance,  No.  7539,  which  we  will  call  the 
** supplemental  or  curative  ordinance."  The  general 
object  and  purpose  of  this  supplemental  ordinance  was 
to  authorize  a  proceeding  to  assess  and  spread  the  bal- 
ance of  the  benefit  assessments  (viz.,  those  unpaid  un- 
der proceedings  on  the  original  ordinance)  over  the 
non-paying  properties  in  the  benefit  district.  This 
supplemental  ordinance  was  based  on  the  authority  of 
section  23,  article  6,  of  the  present  charter  of  Kansas 
City,  and  ran  on  the  theory  the  unpaid  benefit  assess- 
ments were  void.  The  charter  provision  in  question, 
together  with  the  supplemental  ordinance,  will  be 
found  set  forth  in  haec  verba  in  State  ex  rel.  v.  See- 
horn,  246  Mo.  1.  c.  549  et  seq.  {q.  v.)y  and  they  will  not 
be  reproduced  here.  The  object  of  said  sensible  char- 
ter provision  was  to  aflford  a  remedy  when  by  any 
error,  defect  or  omission  in  condenmation  proceedings, 
assessments  made  against  private  property  cannot 
be  enforced  or  collected  or  where  property  in  the  bene- 
fit district  is  omitted,  etc.  In  such  case  it  was  provided 
that  the  city  may  by  ordinance  institute  and  carry  on 
supplemental  proceedings  to  make  a  proper  assessment 
against  any  parcel  of  property  in  the  benefit  district 
erroneously  omitted  or  erroneously  made  in  the  first 
proceeding,  etc. 

Presently  under  such  supplemental  and  curative 
ordinance,  a  new  proceeding  was  instituted  in  the  mu- 
nicipal court  to  make  a  new  assessment  against  such 
properties  within  the  benefit  assessment  district  as 
had  not  accepted  the  former  judgment  by  payment. 
Proper  charter  notice  was  given  and,  among  others, 
the  present  appellants,  save  one,  appeared.  The  as- 
sessments left  unpaid  under  the  original  proceeding  on 
this  original  ordinance  were  spread  by  this  new  pro- 
ceeding over  the  nonpaying  parcels  in  the  benefit  dis- 
trict, assessing  to  Kansas  City  her  share,  and  the  ap- 
pellants here,  save  one,  appealed  from  that  judgment 
to  the  circuit  court  of  Jackson  county  and  the  case  was 
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assigned  to  Judge  Seehom's  division.  In  that  court 
such  proceedings  were  had  that  the  case  reached  a 
stage  of  the  trial  where  Judge  Seehorn  announced 
his  determination  to  try  out  the  question  of  the  amount 
of  damages  awarded  to  property-owners  whose  prop- 
erty was  taken  or  damaged  under  the  original  pro- 
ceeding as  well  as  the  question  of  assessing  and  spread- 
ing benefits  over  nonpaying  properties  within  the  ben- 
efit district — his  view  being  that  the  nonpaying  prop- 
erty-owners to  be  assessed  with  benefits  were  neces- 
sary parties  to  a  proceeding  awarding  damages,  hence 
a  judgment  void  as  to  one  was  void  as  to  the  other ; 
that  to  award  damages  and  lay  or  spread  assessments 
to  pay  them  constitute  an  indivisible  proceeding  with 
two  objects  riding  together. 

The  pleadings  in  this  supplemental  proceeding 
warranting  such  contentions,  two  prohibition  suits  were 
brought  in  this  court  to  stop  the  trial  in  Judge  See- 
hom's court — one  we  will  call  the  *'Graham-Seehom 
case;''  the  other,  the  **Tuller-Seehom  case."  Prelim- 
inary rules  in  prohibition  issued  and  those  cases  will 
be  found  reported  in  the  246  Mo.  at  pages  541  and  568 
respectively. 

So  far  as  pertinent  here,  the  Graham-Seehom  case 
held  in  judgment  the  main  question :  Had  the  charter 
court,  known  as  the  ** Municipal  Court,"  any  jurisdic- 
tion whatever  of  any  condemnation  proceedings.  That 
question  we  answered  in  the  affirmative  by  holding  the 
court  a  constitutional  repository  of  power  in  that  be- 
half. In  the  Tuller-Seehom  case  several  questions 
were  decided.  One  was  that  in  supplemental  or  cura- 
tive condemnation  proceedings,  brought  in  the  munici- 
pal court  under  a  supplemental  ordinance,  as  here,  an 
appeal  would  lie  in  favor  of  a  property-owner  or  any 
party  interested  to  the  circuit  court.  Another  was  that 
where  such  supplemental  proceeding  under  such  sup- 
plemental ordinance  related  only  to  making  assess- 
ments on  property  against  which  an  assessment  was 
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erroneously  made  in  the  original  proceeding  or  was  er- 
roneously omitted  to  be  made,  as  here,  the  jury  should 
not  include  in  their  verdict  the  assessment  of  benefits 
and  damages  on  property  properly  included  in  the  first 
verdict — i.  e.,  those  properties  taken  or  damaged  the 
owners  of  which  appeared  at  the  first  trial  and  ac- 
quiesced in  the  judgment,  or  those  properties  assessed 
with  benefits  which  the  owners  paid — but  the  scope 
of  their  verdict  could  not  extend  beyond  the  assess- 
ment of  property  so  wrongfully  made  or  omitted  to  be 
made.  Another  question  decided  was  that  the  verdict 
and  judgment  in  the  original  proceedings  were  vaUd 
and  binding  as  to  those  who  appeared  and  accepted 
them,  and  cannot  be  taken  either  as  interlocutory  or  as 
vacated  because  of  an  appeal  in  the  supplemental  pro- 
ceedings to  the  circuit  court.  Another  question  de- 
cided was  that  Kansas  City  by  its  charter  may  through 
its  common  council  repeal  an  ordinance  for  widening  a 
street  and  thereby  a  judgment  for  compensation  and 
benefits  in  a  condemnation  proceeding  is  made  void; 
but  that  such  repeal  is,  by  charter  provision,  restricted 
to  **any  time  before  any  of  the  parties  assessed  with 
benefits  shall  have  paid  the  amounts  so  assessed;" 
that  the  charter  provision  providing  that  no  assess- 
ments made  in  the  original  proceeding  in  widening  a 
street  '*  shall  be  affected  or  interfered  with  for  the 
reason  that  any  other  assessment  made  in  the  same 
proceeding  may  be  invalid  in  whole  or  in  part"  is  the 
basis  of  the  power  given  in  the  charter  to  the  city  by 
supplemental  proceedings  to  subject  only  property 
omitted  by  mistake  qr  illegally  assessed  to  its  propor- 
tional part  of  the  costs  of  the  improvement,  and  leaves 
the  assessment  of  other  property  in  the  original  pro- 
ceeding, either  with  damages  or  benefits,  stand  as  reg- 
ular and  not  to  be  tried  anew  on  an  appeal  in  a  sup- 
plemental proceeding,  absent  an  appeal  from  the  judg- 
ment in  the  original  proceeding,  as  here,  and  present  a 
payment  of  benefits  and  an  award  of  damages  to  per- 
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sons  appearing,  as  here.  Other  reasons  based  on  other 
charter  reasons  are  given  for  that  conclusion,  and, 
among  other  things,  it  was  held  that  .the  fact  that  a 
condemnation  proceeding  was  an  entirety  and  the  fact 
that  the  damages  and  benefits  must  balance  each  other 
are  no  sufficient  reasons  for  vacating  the  original  judg- 
ment of  the  municipal  court  as  to  damages  and  benefits 
settled  by  it  and  acquiesced  in,  and  are  no  sufficient 
reasons  for  a  trial  de  novo  of  such  particular  matters 
on  an  appeal  to  the  circuit  court  from  a  judgment  in  a 
supplemental  proceeding.  Another  question  decided  in 
the  TuUer-Seehom  case  is  thus  correctly  epitomized 
in  the  eighth  syllabus : 

'*  Property-owners  in  the  benefit  district  whose 
property  is  not  taken  but  which  wiU  be  charged  with 
its  share  of  the  damages  to  be  paid  for  the  property 
taken  for  the  street,  are  not  necessary  parties  to  the 
issue  of  the  value  of  the  property  to  be  taken  for  the 
street;  nor  is  it  a  denial  of  due  process  of  law  to  deny 
to  them  a  day  in  court  to  aid  in  preventing  an  unduly 
high  valuation  of  the  property  to  be  taken,  whose  value 
in  the  end  must  be  assessed  against  their  property. 
The  necessary  parties  are  the  city  as  plaintiff  and  the 
owners  of  the  property  to  be  taken  as  defendants; 
though,  as  a  matter  of  grace,  the  owners  of  other  prop- 
erty in  the  benefit  district  may  be  permitted  to  aid  in 
preventing  a  too  high  valuation. '^ 

Accordingly  in  the  Tuller-Seehorn  case  our  writ 
issued  and  the  circuit  court  of  Jackson  county  was  pro- 
hibited from  trying  the  question  of  the  amount  of  dam- 
ages awarded  to  those  property-owners  whose  prop- 
erty was  taken  or  damaged  by  the  widening  of  Sixth 
street  under  the  original  unappealed-from  judgment. 

Accordingly  in  the  Graham-Seehorn  case  we  denied 
a  writ  of  prohibition. 

When  our  judgments  went  down  in  those  prohibition 
cases,  the  circuit  court  of  Jackson  county  resumed  the 
trial  of  the  appeal  from  the  judgment  of  the  munici- 
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pal  court  in  the  supplemental  proceeding  at  the  point 
the  trial  was  arrested  by  our  preliminary  rules  in  pro- 
hibition, proceeding  to  verdict  and  judgment  in  those 
particulars  in  line  with  our  pronouncements  in  the  pro- 
hibition cases,  the  verdict  assessing  part  of  the  dam- 
ages against  the  city,  and  part  against  the  non-paying 
parcels  of  property  in  the  benefit  district,  including  ap- 
pellants'  parcels. 

Of  the  13,000  tracts  involved  in  the  assessments  of 
benefits,  an  aggregation  of  only  thirteen  corporate  de- 
fendants appeal  on  due  steps  on  a  joint  bill  *of  excep- 
tions. There  is  an  appellant,  the  Union  Depot  Bridge 
and  Terminal  Railroad  Company,  that  joins  in  ques- 
tions raised  by  its  co-appellants,  but  also  raises  ques- 
tions singular  to  itself.  Those  questions  will  be  con- 
sidered separately. 

What  we  have  to  say  in  determining  this  appeal 
may  be  put  under  the  following  heads : 

(1)  Questions  determined  in  the  TuUer-Seehom 
and  Graham-Seehom  cases. 

(2)  New  questions  arising  at  the  trial  after  our 
judgments  in  those  two  prohibition  cases  went  down 
(and  herein  of  those  left  open). 

(3)  Questions  singular  to  the  appeal  of  the  Union 
Depot,  etc.,  Co. 

Of  these  seriatim. 

I.    Of  questions  determined  in  the  Tvller-Seehom  and 
Grahamr-Seehorn  cases. 

Broadly,  and  as  a  main  proposition,  it  is  contended 
by  appellants'  aggregation  of  veteran  counsel  that  we 
determined  nothing  correctly  in  those  two  cases. 
Therefore,  nothing  was  set  at  rest  and  every  question 
there  involved  must  be  reagitated  and  redetermined. 
To  that  end  we  are  cited  to  the  same  authorities  relied 
on  to  sustain  the  self -same  propositions  advanced  in 
briefs  in  those  cases  and  rulcfd  adversely.    It  must  be 
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apparent  that  if  there  was  a  general  mle  allowing  two 
hearings  on  the  same  questions  it  would  be  a  blazing 
infirmity  in  the  law.  If  courts  put  themselves  in  a 
limbo  of  nonsense  and  set  themselves  continuously  to 
planting  and  then  pulling  up,  weaving  and  tten  ravel- 
ling {vide  the  classical  legend  of  Penelope's  web),  to 
stitdiing  and  then  ripping,  or,  what  amounts  to  the 
same  thing,  to  deciding  and  then  setting  aside  their 
own  solenm  adjudications,  men  and  their  posterity 
would  think  ill  of  our  understanding.  The  doctrines  of 
the  law  of  the  case  are  related  to'  stare  decisis  and  res 
adjudicata  and  are  the  settled  doctrines  of  this  court 
—doctrines  having  their  exceptions  in  emergencies, 
but  none  of  those  exceptions  apply  here.  There  would 
be  no  end  to  litigation  and  no  certainty  in  the  law  un- 
less we  adhered  rigidly  to  the  general  rule  of  the  law 
of  the  case  and  applied  the  exception  to  that  general 
rule  with  rare  circumspection  and  only  when  a  palpa- 
ble wound  had  been  inadvertently  given  to  justice  and 
where  no  injury  would  result  from  a  change  in  our 
judgments.  In  the  named  prohibition  cases  we  halted 
the  trial  below  on  the  prayer  of  these  appellants.  Why 
so!  To  settle  vital  questions  of  jurisdiction  they 
deemed  necessary  to  a  just  hearing.  We  did  settle  them 
on  full  consideration  and  the  trial  judge  resumed  the 
trial  at  the  point  he  was  arrested  and  thereafter  pro- 
ceeded with  it  in  conformity  with  our  rulings.  Delay 
has  occurred  in  a  matter  of  pressing  public  moment 
and  outlays  have  been  made  on  the  strength  of  our 
rulings.  We  deem  it  in  the  nature  of  a  scandal  to  the 
administration  of  the  law  to  undo  at  this  late  day  what 
we  have  done,  by  treading  back  on  our  tracks  and 
sending  this  proceeding  out  of  court  with  a  tangle  of 
confusion  left  behind  and  to  the  detriment  of  a  great 
city,  unless  we  are  forced  to  do  so  by  the  imperious 
call  of  the  law  itself.  We  hear  no  such  call.  We  see 
no  sueh  necessity.  The  stiff  general  rule  is  that  the 
lower  court  was  bound  by  our  former  decisions  apd 
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SO  are  we  on  second  appeal.  [Gracey  v.  St.  Louis,  221 
Mo.  1.  c.  5  et  seq.,  and  cases  cited.]  We  apply  that 
rule. 

(a)  It  is  argued  on  behalf  of  appellants,  in  effect, 
that  the  Municipal  court  in  which  the  proceeding  origi- 
nated is  not  a  constitutional  court  for  the  purpose  of 
condemning  property,  but  that,  under  that  instrument, 
exclusive  jurisdiction  rested  in  the  circuit  court.  The 
industry  of  counsel  (who,  indeed,  left  no  stone  un- 
turned) in  pursuit  of  authority  has  been  unable  to  cite 
us  to.  a  single  Missouri  case  sustaining  them.  There 
is  an  array  of  them  running  counter  in  theory.  The 
Constitution  provides  for  a  municipal  court.  It  con- 
tains provisions  authorizing  the  people  of  certain  cit- 
ies to  frame  their  own  charters  governing  themselves 
in  municipal  matters,  and  that  they  may  alter  and 
amend  them. 

In  a  line  of  great  cases  in  this  court  on  all-fours, 
wherein  appeared  great  lawyers  to  raise  questions  and 
elucidate  contentions,  it  has  uniformly  been  ruled  that 
those  charter  provisions  relating  to  the  exercise  of  the 
right  of  eminent  domain  and  the  power  to  prescribe 
benefit  districts,  spread  benefits  over  lots  therein, 
pay  damages  for  property  condemned  under  the  exer- 
cise of  the  right  of  eminent  domain,  are  one  and  all 
matters  of  purely  municipal  concern  and  are  governed 
by  charter  provisions.  As  pointed  out  in  the  Graham- 
Seehorn  case  it  was  ruled  that  jurisdiction  was  prop- 
erly lodged  in  the  municipal  court.  This  conclusion 
was  arrived  at  by  considering  the  Constitution,  the 
charter  and  the  pertinent  general  doctrine  of  a  line  of 
unshaken  cases.  Accordingly  on  the  authority  of  the 
Graham-Seehom  case  we  disallow  the  point  to  appel- 
lants. In  a  somewhat  similar  case  in  New  York 
(Worthington  v.  London  G.  &  A.  Co.,  164  N.  Y.  81), 
where  the  question  was  whether  a  municipal  court  of 
the  City  of  New  York  had  jurisdiction,  and  where  it 
had  been  ruled  adversely  by  some   inferior  courts, 
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Babtlett,  J.  (speaking  to  such  decisions  and  for  the 
Court  of  Appeals)  used  apposite  language,  viz.:  **This 
decision  has  such  a  serious  effect  on  the  business  inter- 
ests of  a  great  city  containing  about  three  millions 
and  a  half  of  inliabitants,  that  the  question  may  well 
be  asked  whether  a  situation  is  not  presented  where 
the  familiar  rule  of  construction  may  be  applied  most 
rigidly,  that  a  statute  can  be  declared  unconstitutional 
only  when  it  can  be  shown  beyond  reasonable  doubt 
that  it  conflicts  with  the  fundamental  law,  and  that 
until  every  reasonable  mode  of  reconciliation  of  the 
statute  with  the  Constitution  has  been  resorted  to  and 
reconciliation  has  been  found  impossible,  the  statute 
will  be  upheld.  *' 

The  rule  invoked  by  the  New  York  court  to  pre- 
vent a  statute's  perishing  by  construction  is  the  trite 
doctrine  of  this  court  to  be  found  in  almost  every  vol- 
ume of  its  reports. 

Take  this  case,  to  illustrate,  the  far-reaching  ef- 
fect of  destroying  the  jurisdiction  of  the  municipal 
court  of  Kansas  City  in  opening  and  widening  streets 
and  spreading  benefits  over  a  district,  thereby  striking 
down  all  it  has  done  and  all  its  predecessor,  the  may- 
or's court,  did  in  that  city  in  such  matters  of  emphatic 
municipal  concern,  led  us  in  the  Graham-Seehom  case 
by  permissible  rules  of  construction,  to  sustain  the  con- 
stitutional jurisdiction  of  the  municipal  court.  We 
were  glad  to  do  that  then  and  we  are  glad  to  stand  by 
that  ruling  now.    Stare  decisis. 

(b)  It  is  argued  on  behalf  of  appellants  who,  it 
must  be  remembered,  are  not  lot-owners  whose  prop- 
erty was  taken  or  damaged,  but  are  lot-owners  whose 
properties  are  assessed  with  benefits,  that  they  were 
entitled  to  be  heard  as  parties  on  the  question  of 
the  amount  of  damages,  that  to  deny  them  a 
hearing  on  that  issue  violates  those  constitutional 
provisions  guaranteeing  due  process  of  law  and 
equal  protection  of  the  law.    But  this  contention  (with 
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a  group  of  related  ones  we  will  not  enumerate)  was 
squarely  held  in  judgment  in  the  Tuller-Seehorn  case 
and  squarely  decided  against  appellants.  That  case 
must  be  read  with  this,  for  we  will  not  reformulate  or 
reproduce  its  doctrines.  Appellants  had  due  process 
of  law  in  the  trial  nisi  on  the  question  of  benefits.  They 
attempted  to  show  there  were  none  and  took  the  ver- 
dict of  the  jury  thereon  and  on  the  amount,  if  any. 
That  question  (benefits)  relates  to  the  power  of  taxa- 
tion, while  the  part  of  the  proceeding  relating  to  the 
taking  and  damaging  of  property  rests  on  another 
power,  to-wit,  the  exercise  of  the  sovereign  power  of 
eminent  domain.  They  are  distinct  in  quality  and  are 
governed  by  different  principles.  We  ruled  in  the 
TuUer-Seehom  case,  in  effect,  that  lot-owners  whose 
properties  were  subject  to  assessment  in  the  benefit 
district  were  not  necessary  parties  to  that  part  of  the 
proceeding  in  the  sense  that  the  validity  of  the  judg- 
ment depended  on  notice  to  them ;  that  as  the  parties 
whose  properties  were  taken  or  damaged  in  the  origi- 
nal proceeding  appeared  to  the  notice  given  and  sub- 
mitted to  judgment,  the  amount  of  their  damages  be- 
came res  adjndicata  and  were  not  open  to  further  in- 
quiry. The  Tuller-Seehorn  case  stands  on  its  own  rea- 
soning and  on  the  authorities  it  cited  and  reviewed. 
We  deem  the  question,  therefore,  foreclosed. 

n.  Of  new  questions  arising  at  the  trial  after  our 
judgment  in  the  prohibition  cases  went  down  (and 
herein  of  those  left  open). 

(a)  It  is  argued  that  the  decree  in  the  Flynn  case 
was  res  adjudicata;  that  the  effect  of  the  ruling  in  that 
case  was  to  make  void  the  entire  original  proceeding, 
hence  there  was  nothing  to  supplement  by  a  supple- 
mental proceeding.  If  appellants*  premises  were  true 
their  conclusion  might  be  allowed  as  sound.  But  under 
our  rulings  in  the  prohibition  cases,  supra,  the  prem- 
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ises  are  not  true,  hence  the  conclusion  is  unsound. 
Hereinbefore  we  set  forth  the  material  part  of  the 
Flynn  decree  and  therefrom  it  appears  that  certain 
assessments  alone  were  made  void.  The  decree  was 
cautious  and  precise  in  that  regard.  Now,  in  our  judg- 
ment in  the  Tuller-Seehom  case  the  original  proceed- 
ing so  far  as  the  amount  of  damages  for  property  taken 
was  concerned  and  so  far  as  the  assessments  of  bene- 
fits on  lots  whose  owners  acquiesced  in  the  decree  and 
paid  the  benefits  were  concerned,  was  upheld.  We  but 
follow  that  ruling  in  disposing  of  the  point  in  hand  as 
we  have  done. 

(b)  It  is  argued  by  appellants  that  section  23,  ar- 
ticle 6,  of  the  charter  relating  to  supplemental  pro- 
ceedings to  cure  errors,  defects  and  omissions  in  the 
original  proceeding  has  no  application  to  the  case  at 
bar.  We  disallow  the  contention.  The  charter  provi- 
sion and  the  supplemental  ordinance  are  set  forth  in 
full  in  the  Graham-Seehom  case,  246  Mo.  1.  c  549  et 
seq.  (g.  v.)  The  charter  provision  is  a  sensible  one. 
In  carrying  through  condenmation  proceedings  errors 
and  omissions,  despite  care  and  pains,  are  likely  to 
arise,  where,  as  here,  there  are  a  vast  number  of  tracts 
and  many  tract  owners  involved,  and  such  supplemen- 
tal proceedings  are  provided  for  in  said  charter  provi- 
sion, inter  alia,  ^*to  properly  assess  against  any  piece 
or  parcel  of  private  property  against  which  an  assess- 
ment was  in  the  first  proceeding  erroneously  made  or 
omitted  to  be  made,  the  proper  amount  such  private 
property,  exclusive  of  the  imprdvements  thereon,  is 
benefited  by  the  proposed  improvement,"  etc.  Certainly 
in  the  case  at  bar  it  is  well  within  a  proper  use  of  Eng- 
lish to  say  that  the  assessments  of  lots  within  the  dis- 
trict owned  by  persons  who  repudiated  the  proceeding 
were  erroneously  made  or  were  omitted  to  be  made  in 
a  true  sense.  To  rule  as  appellants  ask  us  would  crib 
and  confine  the  charter  provision  to  bounds  too  nar- 
row to  meet  the*  mischiefs  at  which  it  was  aimed.    Our 
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bounden  duty  is  is  to  construe  it  (if  allowable  in  rea- 
son so  to  do)  to  meet  those  mischiefs  and  thus  further 
its  evident  purpose.  Accordingly  the  point  is  disal- 
lowed to  appellants. 

(c)  It  is  further  argued  on  their  behalf  that  the 
original  ordinance  is  void  on  its  face  for  that  it  re- 
quires the  amount  allowed  for  private  property  taken 
to  be  wholly  raised  by  special  assessments  against  the 
property  described  in  the  benefit  district.  The  point 
hinges  on  the  fact  that  section  3,  article  6,  of  its  char- 
ter directs  there  shall  be  assessed  against  the  city  the 
amount  of  benefits  to  the  city  and  public  generally,  in- 
clusive of  any  benefit  to  any  property  of  the  city,  and 
that  the  balance,  if  any,  be  spread  over  the  several 
tracts  of  private  property  in  the  benefit  district  The 
original  ordinance  is  unhandsomely  worded,  but  when 
due  effect  is  given  to  all  its  words  and  its  intendment 
is  allowed  to  arise  on  the  whole  instrument,  it  will  ap- 
pear that  the  construction  sought  to  be  put  upon  them 
is  unnecessarily  harsh.  A  law  ought  not  to  be  tor- 
tured so  that  a  vice  may  appear  by  wringing  it.  The 
ordinance  has  the  following  provisions : 

**And  all  private  property  within  said  limits  is 
hereby  taken  and  condemned  for  public  use  as  a  part 
of  Sixth  street  and  just  compensation  therefor  shall 
be  assessed,  collected  and  paid,  according  to  law.  The 
amount  allowed  for  private  property  taken,  shall  be 
wholly  raised  by  special  assessments  made  against  the 
property  described  in  the  next  succeeding  section  in 
accordance  with  article  6  of  the  charter  of  Kansas  City, 
Missouri." 

It  will  be  observed  it  requires  that  compensation 
for  condemned  property  **  shall  be  assessed^  collected 
and  paid,  according  to  law."  It  will  also  be  observed 
that  those  assessments  must  be  made  **in  accordance 
with  article  6  of  the  charter  of  Kansas  City,  Missouri." 
We  do  not  think  the  Validity  of  the  supplemental  pro- 
ceedings breaks  on  the  point  made.     Thig  because: 
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(1)  Counsel  p<}iiit  us  to  no  provision  of  the  char- 
ter requiring  the  ordinance  to  make  the  quoted  recitals 
and  we  have  not  been  able  to  put  our  finger  on  one. 
The  charter  stands  on  its  own  legs  and,  in  that  regard, 
seems  self-enforcing.  It  is  full  and  explicit,  leaving 
no  room  for  doubt  in  the  particulars  in  hand,  and,  as 
to  them,  does  not  seem  to  need  the  adventitious  aid  of 
any  ordinance. 

(2)  Giving  effect  to  all  the  ordinance  words  and 
construing  them  with  the  charter,  to  which  the  ordi- 
nance points  for  the  law  and  for  the  rule  of  making  as- 
sessments, its  meaning  is  clear  enough,  to-wit,  that  the 
charter  is  to  be  followed. 

(3)  Moreover,  that  was  the  trial  theory.  The 
charter  was  followed.  The  city  was  assessed  its  char- 
ter share  and  not  a  particle  of  injury  came  to  appel- 
lants because  of  the  objectionable  phrase. 

(4)  But  more  (and  most  of  all)  the  instant  pro- 
ceeding, in  those  parts  vitally  affecting  appellants,  was 
under  the  supplemental  ordinance  (246  Mo.  1.  c.  550  et 
seq,),  and  that  ordinance  pointed  only  to  the  charter 
and  made  a  call  on  its  provision^  for  the  rules  to  gov- 
ern the  supplemental  proceeding. 

Accordingly  the  point  is  disallowed  to  appellants. 

(d)  Finally  it  is  argued  that  the  supplemental 
ordinance  is  void  on  its  face  because  (we  quote  from 
appellants'  ** points  and  authorities")  *Hhis  ordinance 
in  vague,  indefinite  and  uncertain  in  its  terms  and  does 
not  comply  with  said  section  23,  which  required  the 
proceedings  to  be  *  to  properly  assess  against  any  piece 
or  parcel  of  private  property  against  which  an  assess- 
ment was  in  the  first  proceeding  erroneously  made  or 
omitted  to  be  made,  the  proper  amount,'  etc.,  and  fur- 
ther that  *  such  supplemental  proceedings  shall  be  in- 
stituted and  conducted  as  to  the  particular  piece  or 
pieces  of  private  property  sought  to  be  acquired  or  as- 
sessed,' etc." 
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In  the  evolution  of  their  argifment  under  this  head 
the  order  of  publication  to  property-owners  is  criti- 
cised for  alleged  equivalent  vices.  But  it  will  be  ob- 
served that  the  order  of  publication  is  wholly  distinct 
from  the  ordinance  and  that  the  point  made  does  not 
include  that  step  in  the  proceeding  directed  to  giving 
notice  by  order  of  publication.  Appellants  appeared 
to  the  order  and  tried  their  case  on  the  merits.  We  do 
not  say  that  where  that  is  done  a  case  might  not  be 
put  where  an  objection  might  not  be  made  at  the  hear- 
ing to  the  order  of  publication.  But  we  do  say  that 
an  appearance  and  a  trial  on  the  merits  leave  parties 
in  an  uncommonly  serious  predicament  in  so  far  as 
objections  to  the  form  of  the  order  are  concerned.  We 
think  there. is  no  substantial  merit  in  this  phase  of 
the  matter. 

As  we  gather  it  appellants  contend  that  the  sup- 
plemental ordinance  should  have  described  by  metes 
and  bounds  or  some  definite  description  each  particular 
tract  of  the  13,000  erroneously  omitted  or  erroneously 
assessed  in  the  original  proceeding.  We  do  not  think 
so.  If  we  rule  in  that  way  as  to  the  supplemental  ordi- 
nance it  would  follow  that  the  original  ordinance  should 
particularize  by  precision  of  description  each  separate 
tract  in  the  benefit  district.  Why  prescribe  such  an 
enormous  publication  descending  into  so  many  partic- 
ularities in  which  a  variation  from  the  fact  would  breed 
a  new  crop  of  errors  and  omissions  I  The  settled  prac- 
tice has  been  not  to  descend  to  such  particularity.  Up 
to  this  time  notice  to  the  property-owners  generally  in 
the  described  benefit  district  and  defining  the  district, 
as  here,  have  been  suflBcient  to  bring  in  interested  par- 
ties. It  was  suflBcient  in  this  instance.  They  came  in. 
Not  one  of  them  had  any  diflBculty  in  finding  where  the 
shoe  pinched  him.  Each  knew  the  issue  involved  and 
directed  its  proof  to  that  issue.  So  that  wliile  we 
have  been  informed  and  instructed  by  the  ingenious 
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refinement  of  the  point,  we  have  not  been  convinced 
it  is  sound. 

(e)  Some  criticism  is  indulged  on  the  instruc- 
tions. It  would  swell  this  opinion  beyond  bounds  to 
reproduce  all  of  them,  and  thereby  by  ocular  demon- 
stration show  that  they  did  not  conflict  with  each  other 
but  announced  propositions  of  law  agreeable  to  our 
ndings  in  the  Graham-Seehom  and  Tuller-Seehom 
eases.  We  are  of  opinion  appellants  received  favora- 
ble consideration  at  the  hands  of  the  court  in  instruc- 
tions and  that  the  verdict  of  the  jury  and  judgment 
of  the  court  ought  not  to  be  disturbed  on  that  score. 

III.   Of  questions  singular  to  the  Union  Depot  Bridge 
and  Terminal  Railroad  Company. 

The  Union  Depot  Bridge  &  Terminal  Railroad 
Company  owned  a  small  tract  of  land  in  the  bene- 
fit district,  was  assessed  a  small  benefit  thereon 
in  the  original  proceeding  and  paid  the  assess- 
ment. As  we  grasp  it,  it  also  laid  claim  to 
shore  land  on  the  Missouri  River  in  the  benefit 
district.  There  were  other  claimants  for  this 
land,  among  them  the  city,  and  a  suit  was  pending  in 
the  Federal  court  to  determine  and  settle  title.  Things 
were  in  this  fix  when  the  original  condemnation  pro- 
ceeding was  tried.  We  think  it  clear  that  no  assess- 
ment whatever  was  made  against  this  land  by  the  origi- 
nal verdict  and  judgment.  In  the  map  filed  with  the 
original  ordinance  to  initiate  the  original  proceeding 
these  disputed  shore  lands  were  marked  **  owned  or 
claimed  by  the  Union  Depot  Bridge  and  Terminal  Rail- 
road Company  and  Kansas  City,  Missouri,"  indorsed 
across  them.  The  record  is  not  as  plain  as  it  might 
be  and  it  is  possible  that  different  hypotheses  might 
spring  because  of  obscurity,  but  a  study  of  it  leads  us 
to  the  conclusion  these  shore  lands  were  omitted — 
doubtless  owing  to  the  fact  that  the  ownership  was  in 
controversy.    Between  the  time  of  the  first  ^^^dict^ai^^^T 
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judgment  and  the  time  of  the  supplemental  proceed- 
ings a  compromise  was  made  in  such  Federal  suit  and 
by  agreement  between  an  aggregation  of  claimants  cer- 
tain tracts  of  these  shore  lands  were  given  to  ^pel- 
lant  and  certain  parts  respectively  to  other  litigants, 
and  a  decree  was  entered  in  the  Federal  court  vesting 
and  quieting  these  respective  titles.  When  the  supple- 
mental proceedings  were  brought  to  a  head  by  verdict 
and  judgment  the  several  tracts  of  shore  land  awarded 
the  present  appellant  by  that  decree  were  assessed  with 
benefits — at  first,  in  gross,  but  (subsequently  by 
amended  decree)  the  benefits  were  spread  in  a  definite 
amount  over  each  separate  tract  It  does  not  seem  this 
appellant  appeared  and  took  any  part  in  the  trial  under 
the  supplemental  ordinance  and  proceeding.  It  had  the 
same  notice  by  publication  all  other  tract-owners  had, 
but  it  chose  the  course  of  keeping  in  the  background. 
When  the  verdict  came  in  in  the  supplemental  proceed- 
ing assessing  its  shore  land  tracts  with  benefits,  it  for 
the  first  time  appeared  and  filed  a  motion  for  a  new 
trial.  In  a  nutshell  it  claims  that  the  judgment  in 
the  first  proceeding  was  res  adjudicata  on  the  ques- 
tion of  its  liability  to  assessment  for  these  lands.  This 
contention  splits  itself  into  branches.  In  the  first  place 
the  hypothesis  is  indulged  that  the  lands  are  covered 
by  the  assessment  of  benefits  against  the  city  in  the 
original  proceeding.  Again,  that  they  are  covered  by 
a  clause  in  the  original  verdict  to  the  effect  that  against 
lots  and  parcels  of  land  lying  within  the  benefit  district 
as  prescribed  by  the  ordinance  '*and  not  hereinbefore 
mentioned  and  described,  we  assess  no  benefits."  If 
the  latter  view  be  taken  then  appellant  confronts  the 
proposition  that  the  first  verdict  in  that  behalf  was  a 
nullity  because  of  lack  of  notice.  On  the  other  hy- 
pothesis it  is  sufficient  to  say  that  the  record  does  not 
bear  out  the  theory.  Appellant  came  into  the  case  late, 
and  on  a  motion  for  a  new  trial.  It  filed  no  affidavit 
of  newly  discovered  evidence.    It  brought  to  the  atten- 
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tion  of  the  court  the  Federal  decree  on  that  motion. 
That  was  not  newly  discovered,  but  we  pass  the  point  to 
let  the  matter  ride  off  on  its  merits.  We  are  of  opinion 
that  the  land  was  erroneously  omitted  in  the  first  as- 
sessment and  that  appellant  ought  not  to  complain 
over  paying  its  share  of  the  cost  of  the  improvement 
with  its  coappellants  and  all  other  property-owners  in 
the  benefit  district. 

Other  questions  are  raised  we  deem  immaterial. 
There  are  a  superabundance  of  briefs  in  the  case, 
aud,  doing  the  best  we  can  with  the  redbrd,  we  are  of 
opinion  the  judgment  below  was  right  and  should  be 
aflSrmed.    It  is  so  ordered. 

All  concur  except  Graves  and  Woodson,  J  J.,  who 
dissent  for  the  reasons  stated  in  their  dissent  in  State 
ex  rel.  Graham  v.  Seehom,  246  Mo.  541. 


FRANK  SCRIVNER  v.  MISSOURI  PACIFIC  RAIL- 
WAY  COMPANY,  Appellant. 

In   Banc,  July  14,  1914. 

1.  AVOIDING  CONTRACT:  Riding  in  Freight  Car:  Excuses  not 
Pleaded.  Plaintiff  having  in  his  reply  undertaken  to  avoid 
the  force  and  effect  of  a  contract  pleaded  by  defendant  as  a 
defense  to  his  cause  of  action,  should  be  confined  in  his  proof 
to  the  things  averred  in  avoidance.  The  freight  car,  loaded 
with  four  horses  and  household  furniture,  in  which  plaintiff  was 
riding,  was  wrecked,  caused  by  the  car  ahead  leaving  the  track, 
toppling  over  the  car  in  which  plaintiff  was  riding,  whereby  he 
was  severely  injured.  The  company's  answer  pleaded  that  the 
contract  signed  by  plaintiff  required  him  to  ride  in  the  caboose, 
and  that  if  he  had  done  so  he  would  not  have  been  injured. 
Plaintiff's  reply  set  up  various  things  to  avoid  the  force  and 
effect  of  that  contract,  namely,  that  plaintiff  was  a  minor,  that  it 
was  void  under  the  statutes  of  Kansas  in  which  the  accident 
occurred  and  the  contract  was  made,  and  void  for  want  of  con- 
sideration. Held,  that  it  was  improper  to  permit  plaintiff  to 
show  that,  whilst  the  freight  car  was  being  switched  into  the 
train,  it  was  so  forcibly  struck  by  another  car  that  the  parti- 
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tlon  which  plaintiff  had  erected  between  the  goods  and  horses 
was  broken. down,  and  for  this  reas(m  he  was  compelled  to 
ride  in  the  stock  car  rather  than  in  the  caboose.  Such  new 
matter  (being  in  avoidance  of  the  contract)  should  have  been 
pleaded. 


2.  : : :  Contributory  Negligence.    In  such  case, 

violation  of  the  alleged  contract  cannot  be  considered  as  a 
mere  matter  of  contributory  negligence,  and  that,  therefore, 
plaintiff  had  the  right  to  show  all  the  circumstances  to  rebut 
that  issue.  Plaintiff  having,  in  his  reply,  pleaded  that  the  con- 
tract was  void  for  certain  specified  reasons,  defendant  was  not 
required  to  anticipate  or  expect  other  reasons,  but  had  a  right 
to  rely  on  thqse  alleged. 

3.  INSTRUCTION:  Not  Ground  of  Motion.  Unless  appellant  in  his 
motion  for  a  new  trial  assigns  as  a  ground  therefor  an  in- 
struction given  by  the  court  of  its  own  motion,  any  objection 
to  it  will  not  be  available  on  appeal.  But  where  it  pertains  to 
evidence  relating  to  an  issue  not  made  by  the  pleadings,  the 
court  will  nevertheless  rule  that  the  evidence  itself  was 
erroneously  admitted,  there  being  a  proper  assignment  in  the 
motion  that  the  court  erred  in  admitting  it 

4.  CARRIER  AND  PASSENGER:  Express  Contract:  Drover's  Pass. 
The  relationship  of  carrier  and  passenger  may  be  created 
by  either  an  express  or  an  implied  contract;  and  where  the 
carrier  and  the  shipper  entered  into  a  written  agreement  for 
the  shipment  of  stock  and  household  furniture,  whereby  it  was 
agreed  that  the  shipper  might  accompany  the  stock  and  ride 
in  the  caboose,  oh  a  drover's  pass,  the  relationship  of  carrier 

.and  passenger  existed,  but  it  was  created  by  an  express  con- 
tract, and  the  carrier's  liability  is  limited  thereby.  Restrictions 
in  such  contracts  requiring  the  shipper  to  ride  in  the  caboose 
and  not  in  the  freight  car  carrying  the  stock  or  freight  are 
reasonable  and  valid. 


No   Liability    for    Injuring    Shipper. 


Plaintiff's  four  horses  and  some  household  furniture  were 
loaded  into  a  freight  car  for  shipment,  and  he  and  the  railroad 
company  entered  into  a  written  agreement  whereby  he  was  to 
accompany  the  stock,  on  a  drover's  pass,  and  to  "remain  in  the 
caboQse  attached  to  the  train  drawing  said  car  while  the  train 
is  in  motion"  and  to  "be  on  no  freight  or  other  car  while 
switching  is  being  done  at  stations."  Plaintiff  was  riding  in  the 
freight  car  containing  the  stock  when  another  in  front  left  the 
track,  toppling  it  over,  and  badly  crippling  him.  If  he  had  been 
riding  In  the  caboose  he  would  not  have  been  injured.  Held, 
that  the  carrier  had  a  right  to  impose  the  conditions  in  the  con- 
tract, that  plaintiff's  riding  in  the  freight  car  was  in  violation 
of  them,  and  he  cannot  recover  for  his  injuries,  unless  said  re-  J 
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strictlons  were  waived  by  the  company.  Plaintiff  was  not  in 
fact  a  passenger,  because  not  riding  where  his  contract  said 
he  should  ride. 


:    :    Right   In   Stock  Car:      ""In   Motion"   Defined. 

Where  the  express  contract  requires  the  shipper  to  ride  in 
the  caboose  when  the  train  is  in  motion,  and  makes  it  in- 
cumbent upon  him  to  look  after  the  stock  and  feed  and  water 
them  while  in  transit,  it  does  not  authorize  him  to  ride  in 
the  stock  car  while  the  train  is  in  motion;  and  the  train  is 
not  "in  motion"  when  it  stops  at  stations  and  watering  places, 
and  it  is  only  at  such  times  and  places  that  the  shipper  has 
the  right,  or  it  is  his  duty,  to  go  into  the  car  to  care  for  the 
stock. 


7.  :  :  :  Waiver.    Where  the  defendant  pleaded 

an  express  contract  of  carriage  on  a  freight  train,  and  the 
facts  show  a  clear  violation  of  that  contract  was  a  proximate 
cause  of  the  injury,  and  plaintiff's  reply  avers  the  contract  was 
void,  but  does  not  plead  that  it  was  waived,  waiver  cannot  be 
considered. 

Appeal  from  Jackson  Circuit  Court.— Hon.  Thomas  J. 
Seehorn,  Judge. 

Revebsed. 

Martin  L.  Clardy  and  Edw.  J.  White  for  appel- 
lant. 

(1)  Under  the  well-established  rule  of  pleading, 
that  where  specific  conditions  are  relied  upon  to  avoid 
a  contract,  the  evidence  must  be  confined  to  the  condi- 
tions pleaded  and  that  the  proof  of  otter  conditions  is 
prejudicial,  after  setting  up  the  illegality  of  the  condi- 
tion of  the  shipping  contract,  for  the  two  specific  rea- 
sons that  the  same  was  not  authorized  by  the  Board  of 
Railroad  and  Warehouse  Commissioners  of  Kansas 
and  that  the  same  was  without  consideration,  it  was 
reversible  error  to  permit  the  plaintiff  to  testify  that 
the  stock  car  had  been  jolted  and  jerked  so  hard  before 
the  journey  commenced  that  it  was  necessary  for  him 
to  ride  in  the  car  to  take  care  of  the  stock  and  furni- 
ture, as  this  evidence  was  outside  of  the  issues  made 
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by  the  pleadings  and  the  defendant  was  not  advised 
by  the  pleadings  that  such  an  issue  would  be  raised. 
England  v.  Denham,  93  Mo.  App.  13;  Dwyer  v.  Rohan, 
99  Mo.  App.  120.  Under  the  settled  rule  of  practice 
in  this  State,  where  the  answer  sets  up  new  matter  to 
defeat  the  cause  of  action  relied  upon  in  the  petition, 
the  reply  must  affirmatively  plead  all  new  matter  to 
avoid  the  defense  set  up  and  in  failing  to  do  so,  the 
plaintiff  confesses  the  defense  set  up  in  the  answer. 
Huber  Mfg.  Co.  v.  Hunter,  87  Mo.  App.  50;  State  ex 
rel.  V.  Eau,  93  Mo.  126;  Holke  v.  Herman,  87  Mo.  App. 
125;  Dawson  v.  Dillon,  26  Mo.  395;  Price  v.  Perry,  1 
Mo.  386;  McCutchen  v.  Sigerson,  34  Mo.  280;  Young  v. 
Schofield,  132  Mo.  650;  State  v.  Grimsley,  19  Mo.  171; 
Hamilton  v.  Armstrong,  120  Mo.  597.  (2)  Under  the 
law  of  Kansas  and  under  the  law  of  Missouri,  the 
shipper  of  live  stock  is  required  to  remain  in  the  ca- 
boose, where  the  shipping  contract  so  provides,  and 
the  employees  of  the  company  have  a  right  to  rely 
upon  the  performance  of  the  contract  and  the  com- 
pany owes  him  no  duty,  except  not  to  injure  him  pur- 
posely, while  he  is  riding  in  the  stock  car  with  his 
stock.  Fusselman  v.  Railroad,  139  Mo.  App.  198; 
Bruce  v.  Railroad,  136  Mo.  204;  Aufdenberg  v.  Rail- 
road, 132  Mo.  565;  Youmans  v.  Railroad,  143  Mo.  App. 
393;  Railroad  v.  Sparks,  55  Kan.  288. 

Boyle,  Guthrie,  Howell  <&  Smith  and  Joseph  S. 
Brooks  for  respondent. 

(1)  It  was  not  error  to  permit  respondent  to  prove 
**that  the  stock  car  had  been  jolted  and  jerked  so  hard 
before  the  journey  commenced  that  it  was  necessary 
for  him  to  ride  in  the  car  to  take  care  of  the  stock  and 
furniture."  He  was  entitled  to  prove  such  facts  un- 
der the  allegations  of  the  petition  and  under  the  gen- 
eral denial  of  the  answer,  in  his  reply,  which  besides 
was  a  denial  of  defendant's  pleas  of  contributory  neg- 
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ligence  and  assumption  of  the  risk.  Brubaker  v.  Elec- 
tric Light  Co.,  130  Mo.  App.  444;  Gushing  v.  Powell, 
130  Mo.  App.  576;  Bolton  v.  Railroad,  172  Mo.  102; 
Bruce  V.  Railroad,  136  Mo.  App.  207;  Railroad  v. 
Beebe,  174  HI.  13.  (2)  The  conductor  could  consent 
that  he  ride  in  the  car  with  the  stock  in  order  ''to  take 
care"  of  them.  This  was  plaintiff's  obligation  under 
the  contract.  (3)  The  evidence  of  plaintiff  showed 
that  the  partitions  between  the  stock  and  the  goods 
were  down  and  that  the  plaintiff  remained  in  the  car 
to  keep  the  goods  from  slipping  over  towards  the 
horses.  This  he  was  doing  between  Council  Grove  and 
Admire.  Bolton  v.  Railroad,  172  Mo.  92 ;  Railroad  v. 
Beebe,  174  111.  13.  (4)  In  accepting  passengers  upon 
a  freight  train,  a  railroad  company  assumes  toward 
them  an  obligation  to  exercise  the  high  degree  of  care 
it  is  bound  to  exercise  in  carrying  passengers  on  reg- 
ular passenger  trains.  Russell  v.  Railroad,  125  Mo. 
App.  447;  Mitchell  v.  Railroad,  132  Mo.  App.  149. 

GRAVES,  J. — Plaintiff,  whilst  shipping  some 
horses  and  some  farm  and  household  goods  from  Coun- 
cil Qrove,  Kansas,  to  Carbondale,  Kansas,  was  injured 
en  route  near  the  station  of  Admire,  on  February  22, 
1908.  He  had  loaded  the  car  the  day  previous  and  had 
signed  up  a  written  contract  entitling  him  to  ride  on 
the  train  with  the  car  of  stock  and  goods.  He  and  his 
mother  had  remained  in  the  car  over  night  before  it 
left  Council  Grove  on  the  morning  of  February  22nd, 
at  about  seven  o'clock.  The  accident  occurred  about 
nine  o'clock  of  that  morning.  The  plaintiff  and  his 
mother  were  in  the  freight  car,  and  just  after  the 
train  left  Admire  the  car  ahead  of  plaintiff's  car  left 
the  track,  and  plaintiff's  car  was  forced  from  the 
track,  toppling  over  and  badly  crushing  the  right  leg 
between  the  knee.  The  injuries  were  such  that  ampu- 
tation had  to  be  resorted  to,  and  owing  to  the  appear- 
ance of  septic  poisoning  a  second  amputation  was  re* 
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quired.  At  the  date  of  accident  the  plaintiff  lacked 
one  day  of  being  twenty-one  years  of  age.  The  negli- 
gence relied  upon  is  thus  stated  in  the  petition. 

''That  on  or  about  the  22nd  day  of  February,  1908, 
plaintiff  was  a  lawful  passenger  on  one  of  defendant's 
westbound  trains,  running  over  and  along  aforesaid 
line;  that  while  said  train  was  passing  through  the 
said  town  of  Admire,  Kansas,  or  running  a  short  dis- 
tance west  thereof,  and  while  plaintiff  was  a  passenger 
on  said  train,  the  defendant  carelessly  and  negligently 
caused  said  train  to  be  wrecked,  and  the  car  in  which 
plaintiff  was  riding  to  be  derailed  and  thrown  from 
its  tracks  and  upon  the  embankment  of  said  track,  and 
thereby  caused  plaintiff  to  be  injured  as  hereinafter 
set  out:" 

There  is  contention  over  the  legal  effect  of  the 
pleadings  and  the  further  pleadings  had  best  be  fully 
set  out.    For  its  answer  the  defendant  said : 

''Defendant,  for  answer  to  plaintiff's  petition, 
leave  of  court  being  had  to  file  the  same,  admits  that 
it  is  now,  and  was  at  all  the  times  in  said  petition  men: 
tioned,  a  corporation  and  engaged  in  the  operation  of 
a  railroad;  admits  that  on  or  about  the  date  in  said 
petition  mentioned  plaintiff  was  being  transported  on 
one  of  defendant's  trains;  and  admits  that  near  the 
town  of  Admire,  Kansas,  on  or  about  the  date  in  said 
petition  mentioned,  an  accident  occurred,  whereby 
plaintiff  received  certain  injuries;  but  denies  that  said 
accident  was  caused  by  any  negligence  or  carelessness 
on  the  part  of  this  defendant;  and  also  denies  that 
plaintiff's  injuries  were  of  the  character  or  to  the  ex- 
tent in  said  petition  alleged. 

"Further  answering,  defendant  denies  each  and 
every  allegation  in  plaintiff's  petition  contained  which 
is  not  herein  expressly  admitted  to  be  true. 

"Further  answering,  defendant  says  that  on  the 
21st  day  of  February,  1908,  said  plaintiff  shipped  over 
defendant's  line  of  railway  from  Council  Grove,  Kan- 
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sas,  to  Carbondale,  Kansas,  four  horses  and  a  lot  of 
household  goods;  that  on  said  21st  day  of  February, 
1908,  plaintiff  and  defendant  entered  into  a  written 
agreement,  which  provided  that  plaintiff  might  accom- 
pany said  property  shipped  as  aforesaid,  but  that  he 
should  remain  in  the  caboose  car  attached  to  the  train 
in  which  was  the  car  containing  said  property,  while 
said  train  was  in  motion;  but  defendant  says  that 
plaintiff,  in  violation  of  said  agreement,  did  not  re- 
main in  the  caboose  car  attached  to  said  train,  but  un- 
dertook to  ride  and  did  ride  in  the  freight  car  con- 
taining said  property;  and  that  if  plaintiff  had  re- 
mamed  in  the  caboose  car,  as  required  to  do  by  the 
terms  of  said  contract,  he  would  not  have  sustained 
any  injury. 

**  Further  answering,  defendant  says  that  the  inju- 
ries sustained  by  plaintiff  in  the  accident  above  men- 
tioned, were  the  result  of  his  own  negligence  and  care- 
lessness, which  directly  contributed  thereto. 

"Further  answering,  defendant  says  plaintiff,  by 
riding  in  said  freight  car  instead  of  said  caboose,  in 
violation  of  the  terms  of  his  contract  and  in  violation 
of  the  instructions  of  the  employees  of  the  defendant 
in  charge  of  said  train,  assumed  the  risk  of  any  acci- 
dents or  injuries  that  might  result  to  him  from  so  do- 
ing. 

**And  now,  having  fully  answered,  defendant  asks 
to  be  discharged  with  judgment  for  its  costs." 

To  this  the  plaintiff  replied  thus : 

**Now  comes  plaintiff  and  by  leave  of  court  files 
herein  his  amended  reply  and  says : 

*'l.  He  denies  generally  each  and  every  allega- 
tion in  defendant's  answer  made  or  contained. 

**2.  Plaintiff  further  says  that  said  pretended 
contract  referred  to  in  said  answer  is  null  and  void  for 
the  reason  that  at  the  time  of  its  pretended  execution 
plaintiff  was  a  minor;  and  that  said  pretended  con- 
tract is  in  violation  of  the  statute  of  the  State  of  Kan- 
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sas,  and  the  decisions  of  the  Supreme  Court  of  the 
State  of  Kansas,  where  said  pretended  execution  and 
delivery  of  said  pretended  contract  were  made.  By 
section  5987  of  the  General  Statutes  of  Kansas  of  1901 
it  is  provided  that  no  railroad  company  shall  be  per- 
mitted, except  as  otherwise  provided  by  regulation  or 
order  of  the  board  of  railroad  commissioners,  to  change 
or  limit  its  common-law  liabilities  as  a  common  car- 
rier; which  statute  as  construed  by  the  Supreme 
Court  of  Kansas  forbids  the  making  by  any  railroad 
company  of  any  contract  which  shall  relieve  such  com- 
pany from  liability  for  loss  occurring  through  its  mis- 
conduct or  negligence.  No  order  or  regulation  of  the 
board  of  railroad  commissioners  of  the  State  of  Kan- 
sas has  ever  been  made  modifying  or  affecting  the  pro- 
visions of  said  statute. 

**3.  Plaintiff  further  says  that  said  pretended 
contract  was  without  consideration;  that  the  defend- 
ant had  no  rate  properly  published  and  offered  plain- 
tiff no  rate  and  advised  plaintiff  of  no  rate  other  than 
that  charged  plaintiff  for  the  shipment  which  was  made 
at  the  time  of  the  pretended  execution  of  said  pre- 
tended contract,  and  plaintiff  had  no  knowledge  or 
notice  of  any  other  rate." 

Matters  urged  in  the  second  and  third  parargaphs 
of  the  reply  were  in  effect  abandoned  below  and  are 
not  urged  here  in  the  briefs. 

The  trial  resulted  in  a  judgment  for  plaintiff  in 
the  sum  of  $15,000,  from  which  the  defendant  has  ap- 
pealed. Matters  of  detail  will  be  left  to  appropriate 
propositions  in  the  course  of  the  opinion. 

I.  Of  the  several  questions  presented  by  the  rec- 
ord, the  following  is  of  some  importance.  The  court 
permitted  the  plaintiff,  over  proper  and  pointed  objec- 
tions of  the  defendant,  to  show  that  whilst  his  car  was 
being  switched  into  the  train  at  Council  Grove,  it  was 
so  forcibly  struck  by  another  car,  that  the  partition 
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which  plaintiff  had  erected  between  the  goods  and  the 
horses  was  broken  and  knocked  down,  and 
Contract.  that  for  this  reason  he  was  coihpelled  to 
ride  in  the  stock  car  rather  than  the  caboose. 
Defendant  objected  to  this  testimony  and  urged  that 
it  was  improper  under  the  pleadings,  and  that  it  was 
not  prepared  to  meet  such  an  issue.  There  was  error 
in  the  admission  of  this  testimony  imder  the  pleadings. 
The  answer  set  up  a  contract  by  which  the  plaintiff 
obUgated  himself  to  ride  in  the  caboose  of  the  train. 
By  the  reply  the  plaintiff  set  up  a  number  of  things 
to  avoid  the  force  and  effect  of  this  contract.  He  said 
(1)  that  it  was  void  because  he  was  a  minor  at  the  date 
of  its  execution;  (2)  that  it  was  void  because  in  viola- 
tion of  the  statutes  of  Kansas  and  the  decisions  of  that 
State;  (3)  that  no  order  of  the  Board  of  Railroad  Com- 
missioners had  been  obtained  under  the  law,  which 
permitted  such  a  contract;  and  that  it  was  void  for 
want  of  consideration.  In  such  reply  plaintiff  did  not 
plead  that  there  was  any  other  provision  in  the  con- 
tract that  gave  him  authority  to  ride  in  the  car,  nor 
did  he  plead  the  excuse  proven  by  his  testimony  as  rea- 
son for  his  absence  from  the  caboose,  and  for  his  pres- 
ence in  the  car.  The  plaintiff  having  undertaken  by 
his  pleadings  to  obviate  the  force  and  effect  of  the 
alleged  contract,  and  having  stated  in  such  pleadings 
the  things  which  did  obviate  the  force  of  the  contract 
provisions,  should  have  been  confined  in  his  proof  to 
the  reason  assigned  in  his  reply.  To  hold  otherwise 
was  to  compel  the  defendant  to  meet  an  issue  of  which 
it  had  no  notice,  i.  e.,  that  plaintiff's  presence  in  the 
car  was  occasioned  by  a  previous  negligent  act  of  the 
defendant,  in  switching  the  cars  together  with  such 
force  as  to  destroy  the  partition  therein.  What  de- 
fendant may  have  been  able  to  show  about  the  condition 
of  this  partition,  we  do  not  know,  but  it  is  clear  that 
tinder  the  pleadings,  which  we  have  pur^sely  set  out 
in  full,  it  had  no  reason  to  anticipate  such  proof.    De- 
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f  endant  had  the  right  to  conclude  that  the  plaintiff  had 
set  out  all  the  things  which  he  had  to  offer  as  to  why 
he  was  not  in  the  caboose,,  where  he  was  required  to 
be  by  the  termp  of  the  contract  pleaded. 

But  plaintiff  urges  that  the  violation  of  the  al- 
leged contract  was  but  a  matter  of  contributory  negli- 
gence upon  the  part  of  the  plaintiff,  and  that  plaintiff 
had  the  right  to  show  all  the  circumstances  to  rebut 
the  idea  of  contributory  negligence. 

In  a  case  where  the  pleadings  were  different  there 
might  be  much  force  in  this  contention,  but  the  matter 
cuts  deeper  in  this  case,  because  of  the  peculiar  plead- 
ings of  the  plaintiff  by  way  of  reply.  That  reply 
amounts  to  this:  ''I  deny  that  there  was  such  a  con- 
tract {vide  the  general  denial  in  the  reply)  but  if  I  did 
execute  the  contract  I  was  not  required  to  ride  in  the 
caboose,  because  the  contract  is  void."  He  then  as- 
signs four  reasons  to  sustain  the  view  entertained  by 
him  of  the  invalidity  of  the  contract.  In  other  words 
he,  by  way  of  reply,  undertakes  to  assign  a  reason 
why  he  was  not  in  the  caboose,  and  that  reason  was 
to  the  effect  that  he  did  not  have  to  be  there,  because 
the  written  instrument  which  said  he  should  ride  there 
was  void.  He  did  not  assign  as  his  reason  for  not  be- 
ing in  the  caboose  that,  either  by  the  contract  or  by  the 
condition  of  things  in  the  stock  car,  he  was  obliged  to 
be  in  that  car  rather  than  in  the  caboose.  The  evi- 
dence thrust  upon  the  defendant  a  new  and  not-to-be- 
expected  issue,  under  the  pleadings,  and  the  court  erred 
in  permitting  the  testimony  over  defendant's  objec- 
tions, if  there  was  such  a  contract,  and. such  contract 
was  a  valid  one. 

In  other  words,  the  pleadings  in  this  case  cut 
deeper  than  a  mere  charge  of  negligence  by  defendant 
(charged  by  plaintiff)  and  contributory  negligence  or 
assumption  of  risk  by  plaintiff  (charged  by  defendant 
but  denied  by -plaintiff).  And  the  pleadings  in  the  in- 
stant case  cannot  be  measured  by  the  rules  in  cases 
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where  the  simple  charges  above  stated  constitute  the 
pleadings. 

We  do  not  go  as  far  as  defendant  contends,  i.  e., 
that  the  reply  amounts  to  the  admission  of  a  valid 
contract,  and  the  plaintiff  having  failed  to  show  its 
invalidity  he  cannot  recover.  The  reply  contains  a 
general  denial,  and  this  raised  the  issue  of  a  contract 
or  no  contract.  The  reply  is  more  in  the  nature  of  an 
answer  in  a  note  case  where  there  are  pleas  of  non 
est  factum  and  payment.  Such  defenses  have  been 
held  not  to  be  inconsistent.  We  do  say,  however,  that 
m  the  reply  the  plaintiff  did  undertake  to  allege  the 
facts  which  might  authorize  him  not  to  be  present  in 
the  caboose,  but  did  not  charge  that  the  condition  of 
his  stock  and  other  things  in  the  car  was  one  of  such 
facts.  By  this  failure  the  defendant  was  authorized 
to  come  into  court  prepared  to  meet  only  such  things 
as  plaintiff  by  the  reply  had  outlined,  and  to  require 
it  to  meet  other  and  further  matters  was  error. 

In  other  words,  where  an  answer  sets  up  a  new 
matter  to  avoid  the  matter  charged  in  the  petition,  and 
the  reply  imdertakes  to  set  up  new  matter  in  avoidance 
of  the  new  matter  in  the  answer,  such  new  matter 
must  be  specifically  pleaded,  and  the  plaintiff  cannot 
go,  by  way  of  evidence  beyond  such  pleadings  for  other 
and  different  new  matter  in  avoidance.  This  plaintiff 
did  in  this  case. 

In  other  words,  the  rule  as  to  matters  of  avoid- 
ance in  replies  is  the  same  as  to  matters  of  avoidance 
in  answers.  If  by  answer  the  defendant  undertakes 
to  avoid  the  right  charged  in  plaintiff's  petition,  he 
must  specifically  plead  the  matters  of  avoidance,  and 
in  making  his  proof  will  be  confined  to  the  matters 
pleaded.  The  same  rule,  both  as  to  proof  and  plead- 
ings, applies  as  to  replies,  where  matters  of  avoidance 
are  relied  upon  in  the  reply.  There  was  error  in  ad- 
mitting this  testimony  over  the  objection  of  defendant 
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n.  Not  only  was  there  error  in  admitting  this 
evidence  under  the  pleadings  in  this  cause,  but  there 
was  also  error  in  submitting  such  questions  to  the  jury 
under  the  pleadings.  Instructions  should 
not  be  broader  than  the  issues  made  by 
the  pleadings,  however  wide  the  scope  of  the  evidence 
may  be.  Plaintiff's  instruction  number  2  was  errone- 
ous as  asked  and  erroneous  as  slightly  modified  and 
given  by  the  court.  Technically  speaking  the  defend- 
ant cannot  avail  itself  of  this  error  because  in  the 
motion  for  new  trial  complaint  is  not  made  as  to  in- 
structions given  by  the  court  of  its  own  motion.  The 
modification  was  so  slight,  the  purport  of  eachv  being 
exactly  the  same,  it  is  highly  technical  to  call  the  one 
given  the  instruction  of  the  court  of  its  own  motion, 
yet  we  shall  do  so,  and  rule  that  the  defendant  lost 
its  right  to  complain  of  this  instruction,  which  puts 
this  matter  of  the  negligent  handling  of  the  car  at 
Council  Gh*ove  before  the  jury.  This  because  of  not 
having  preserved  the  point  in  the  motion  for  new  trial. 
But,  as  said  in  the  previous  paragraph,  the  evidence 
itself  was  incompetent,  under  the  pleadings,  and  this 
point  is  preserved  in  the  motion  for  a  new  trial,  so 
that  in  the  end  justice  may  be  meted  out  notwithstand- 
ing the  oversight  in  the  motion  for  new  trial  above 
stated. 

m.  The  real  question  in  this  case  is  the  status 
of  the  plaintiff  under  this  contract.  For  the  error 
assigned  in  paragraph  one  the  present  judgment  would 
,.   ^         ,      have  to  be  reversed,  but  defendant  urges 

No  Cause  of  70 

Action.  th^t  the  cause  should  not  be  remanded.   It 

is  clear  that  under  the  contract  the  rela- 
tionship of  carrier  and  passenger  was  created,  but  it 
is  a  relationship  created  by  an  express  contract,  and 
not  one  created  by  an  implied  contract  The  relation 
of  passenger  and  carrier  may  be  created  by  either 
express  or  implied  contract.    In  this  case  it  was  by 
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express  contract,  and  we  must  deal  with  the  case  in 
that  light.  That  it  is  more  hazardous  to  ride  on  a 
freight  train  in  a  freight  car,  loaded  with  stock  and 
merchandise,  than  in  the  caboose  of  the  same  train  is 
a  matter  of  common  knowledge.  The  contract  of  car- 
riage fixed  the  place  upon  defendant's  train  where  the 
plaintiff  must  be  when  such  train  was  in  motion  or 
about  to  be  put  in  motion.  This  contract  of  carriage 
is  contained  in  two  instruments,  both  signed  by  plain- 
tiff, i.  e.  (1)  the  Live  Stock  Contract,  and  (2)  the 
drover's  pass.  The  latter  is  printed  on  the  back  of 
the  former.  Clause  8th  of  the  '^Live  Stock  Contract" 
so  far  as  required  reads : 

''That  the  person,  or  persons  in  charge  of  the 
live  Stock  covered  by  this  contract,  shall  remain  in  the 
caboose  car  attached  to  the  train,  while  the  same  is  in 
motion,  or  about  to  be  put  in  motion,  and  that  when- 
ever such  person,  or  persons,  shall  leave  the  caboose 
or  pass  over  or  along  the  cars,  or  track,  they  shall  do 
so  at  their  own  risk  of  personal  injury  from  every  cause 
whatever,  and  that  the  said  first  party  shall  not  be 
required  to  stop  or  start  its  train  or  caboose  cars, 
from  depot  platforms,  or  furnish  lights  for  the  ac- 
commodation or  safety  of  such  persons." 

From  the  reverse  side  of  the  contract  and  in  the 
body  of  the  drover's  pass  we  find  the  following: 

**The  party  or  parties  in  charge  of  this  stock  shall 
and  they  hereby  agree  to  observe  the  following  regu- 
lations and  identify  themselves  whenever  required  to 
do  so  by  any  conductor : 

'*1.  Remain  in  the  caboose  attached  to  the  train 
drawing  said  cars  while  the  train  is  in  motion. 

*'2.  Get  on  and  off  said  caboose  while  the  same  is 
still. 

**3.  Get  on  or  be  on  no  freight  or  other  cars  while 
switching  is  being  done  at  stations. 

260  Mo.— 28 

Digitized  by  VjOOQIC 


434        SUPREME  COURT  OF  MISSOURI, 


Scrivner  v.  Railroad. 


**4.  Will  not  walk  or  stand  on  any  track  at  sta- 
tions or  other  places  at  night  without  a  lantern. '^ 

Plaintiff  maintains  that  the  whole  instrument  was 
in  evidence,  and  we  think  it  was,  and  will  so  treat  it. 
That  plaintiff,  at  the  time  of  his  accident,  was  in  a 
place  in  violation  of  these  written  instruments  there 
can  be  no  doubt.  How  does  such  conduct  upon  his  part 
affect  his  case?  This  is  the  first  vital  question.  After 
that  will  come  the  question  of  waiver  of  the  contract, 
as  well  as  the  effect  of  other  clauses  of  the  contract. 

For  the  present  we  take  the  case  as  if  there  were 
no  waiver  of  the  terms  of  the  contract  of  carriage,  and 
as  if  there  were  no  other  conditions  cutting  down  the 
full  force  and  effect  of  the  conditions  we  have  set  out, 
supra.  These  restrictions  in  a  contract  of  carriage 
have  been  held  to  be  reasonable  and  valid.  [Railroad 
V.  Sparks,  55  Kan.  288;  Tuley  v.  Railroad,  41  Mo.  App. 
1.  c.  435;  Fussellman  v.  Railroad,  139  Mo.  App.  198; 
Bruce  v.  Railroad,  136  Mo.  App.  204;  Aufdenberg  v. 
Railroad,  132  Mo.  565 ;  Youmans  v.  Railroad,  143  Mo. 
App.  393.]  Special  conditions  are  frequently  imposed 
for  the  transportation  of  passengers  upon  freight 
trains,  and  such  conditions  must  be  complied  with  by 
the  passengers,  or  he  may  be  expelled.     [6  Cyc.  552.] 

It  will  not  do  to  say  that  a  railroad  company  may 
not  impose  reasonable  restrictions  upon  the  right  to 
ride  upon  its  freight  trains.  Such  company  has  a 
right  to  say,  **You  can  ride  upon  a  freight  train,  but 
if  you  do  so  ride  you  must  ride  in  the  caboose,  which 
has  been  arranged  for  such  purposes.''  I  do  not  un- 
derstand that  counsel  for  the  plaintiff  seriously  deny 
this  proposition,  but  their  theories  we  take  later.  Un- 
der this  proposition  we  come  to  a  further  question.  If 
in  violation  of  the  contract  the  passenger  rides  in  a 
more  dangerous  place,  and  by  reason  of  that  fact,  is 
injured,  can  he  recover:  We  say,  no.  In  this  case 
there  is  no  question  that  the  place  in  which  plaintiff 
was  riding  was  at  least  one  of  the  proximate  causes 
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of  his  injury.  In  other  words,  had  he  been  riding  in 
the  caboose,  as  demanded  by  his  contract  of  carriage, 
he  would  not  have  been  injured.  Under  the  facts  shown 
therefore  we  must  find  this  as  a  matter  of  law.  And  as 
stated  supra  we  must  know  that  it  is  more  hazardous 
to  ride  in  a  freight  car  with  stock  and  goods  than  in 
a  caboose  at  the  end  of  the  train.  In  the  Sparks  case, 
supra,  the  Kansas  court  passed  upon  a  contract  al- 
most in  the  exact  wording  of  the  contract  in  issue 
here.  The  conclusions  of  the  court  are  well  stated  in 
the  first  paragraph  of  the  syllabus,  thus : 

'*A  written  contract  with  a  railway  company, 
signed  by  the  shipper  of  live  stock,  providing  that 
such  shipper,  while  being  carried  upon  the  train  trans- 
porting his  stock,  shall  remain  in  the  caboose  car  at- 
tached to  the  train  while  the  same  is  moving,  is  valid 
and  binding  between  the  parties  thereto.  Such  a  con- 
tract is  a  reasonable  one,  intended  for  the  safety  and 
convenience  of  the  shipper,  as  well  as  for  the  protec- 
tion of  the  railway  company  carrying  him.  It  does 
not  contravene  any  law  or  a  sound  public  policy." 

In  the  Tuley  case,  supra,  that  distinguished  jurist. 
Judge  RoMBAUEB,  thus  speaks : 

''Touching  the  second  proposition,  we  say  that  it 
is  wholly  immaterial  whether  the  instruction  to  agents 
and  shippers  was  formally  part  of  the  live-stock  con- 
tract signed  by  the  plaintiff  or  not.  It  was  a  reason- 
able regulation  of  the  company,  purporting,  in  express 
terms,  to  be  directed  to  him  as  a  shipper,  of  which, 
under  the  uncontroverted  evidence,  he  was  bound  to 
take  notice,  and  of  which,  unquestionably,  under  the 
facts  of  this  case,  he  had  actual  notice.  A  passenger  who 
is  received  on  a  freight  train  is  entitled  to  the  same 
rights  as  one  on  a  passenger  train,  except  that  by  so  do- 
ing he  acquiesces  in  the  usual  incidents  and  conduct  of 
a  freight  train,  managed  by  prudent  and  competent 
men.  [McGee  v.  Railroad,  92  Mo.  208.]  'It  cannot  be. ex- 
pected,' says  Judge  Thompson,  in  his  work  on  Car- 
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riers,  page  234,  *tliat  a  company  will  provide  its  freight 
trains  with  all  the  conveniences  and  safeguards  against 
danger  which  may  properly  be  demanded  of  it  in  the 
construction  and  operation  of  cars  designed  solely  for 
the  transportation  of  passengers.'  That  the  prima- 
facie  presumption  of  negligence  arises^in  these  cases 
from  the  mere  happening  of  the  accident  is  a  proposi- 
tion not  open  to  discussion.  [Lemon  v.  Chanslor,  68 
Mo.  340;  Coudy  v.  Railroad,  85  Mo.  79;  Hipsley  v. 
Railroad,  88  Mo.  348.]  But  the  passenger  who  seeks 
to  recover  on  this  presumption  alone  must  show  not 
only  that  he  was  a  passenger,  but,  also,  that,  at  the 
date  of  the  ax^cident,  he  was  in  a  place  where  he  had  a 
right  to  be,  or,  at  least,  that  the  place  where  he  was, 
if  he  was  not  in  the  right  place,  did  not  affect  the  re- 
sult/'  The  instructions  to  shippers  spoken  of  by 
Judge  RoMBAUER,  included  a  direction  to  ride  in  the 
caboose,  thus  covering  the  exact  question  involved  in 
the  contract  of  carriage  in  this  6ase. 

In  3  Thompson  on  Negligence,  sec.  2911,  it  is  said: 
*' Injuries  to  stockmen  have  been  so  frequent  that 
railroad  companies  have  found  it  necessary  to  insert 
in  the  so-called  'drover's  pass^  a  written  contract, 
generally  signed  by  the  shipper  or  by  the  holder  of 
the  pass,  requiring  him,  while  riding  on  the  train, 
to  remain  in  the  caboose  attached  thereto,  while  the 
train  is  moving.  Such  a  stipulation  is  valid  and  bind- 
ing upon  the  stockman,  and  if  he  is  killed  in  conse- 
quence of  its  violation,  under  such  circumstances  that 
the  fact  of  its  violation  is  the  proximate  cause  of  the 
injury,  there  can  be  no  recovery  of  damages.''  And 
the  same  author  further  says:  **The  word  'motion' 
in  such  a  contract  means  that  continuous  movement 
of  cars  towards  their  destination,  which  is  commonly 
understood  when  we  speak  of  moving  trains  or  a  train 
in  motion  and  does  not  mean  a  sudden  jolt  or  jar  of 
a  car  while  the  train  is  stationary." 
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We  shall  not  quote  further,  for  the  cases  gener- 
ally recognize  the  reasonableness  of  this  restriction, 
whether  such  restriction  is  in  the  contract  of  carriage, 
or  is  a  mere  rule  or  regulation  of  the  carrier.  The 
restriction  being  in  the  contract  prevents  a  denial  of 
knowledge  which  is  sometimes  discussed  in  cases  where 
it  is  a  mere  rule  or  regulation. 

Going  now  a  step  further.  If  the  plaintiff  was 
m  a  place  where  he  was  by  the  contract  forbidden  to  be, 
and  the  fact  of  being  in  that  place  was  one  of  the  pro- 
ducing causes  of  his  injury  upon  the  facts  shown,  can 
he  recover! 

A  general  rule  is  thus  announced,  6  Cyc.  653:  ''To 
ride  in  a  car  not  intended  for  passeng'ers,  such  a»  a 
baggage,  mail,  or  express  car,  and  without  the  consent 
of  the  carrier's  servants,  is  usually  considered  negli- 
gence per  se  so  far  as  to  absolutely  defeat  recovery  for 
mjuries  which  would  not  have  been  sustained  had  the 
passenger  been  in  a  proper  place.  It  is  usually  for  the 
jury  to  say  whether  the  injury  is  the  proximate  result 
of  riding  in  such  car." 

In  this  case  the  undisputed  evidence  shows  that 
had  plaintiff  been  in  the  caboose,  he  would  not  have 
been  hurt,  therefore  there  was  no  question  for  the  jury 
as  to  whether  the  place  in  which  he  was  riding  was  one 
of  the  proximate  causes  of  his  injuries. 

So  taking  the  facts  thus  far  disclosed,  and  the  con- 
tract of  carriage  thus  far  outlined,  the  plaintiff  was 
not  entitled  to  recover.  He  was  not  in  fact  a  passen- 
ger, because  not  riding  where  his  contract  said  that 
he  should  ride. 

IV.  But  it  is  urged  that  there  are  other  clauses 
of  the  contract,  which  gave  the  right  to  be  where  he 
was  at  the  time,  and  that  the  whole  contract  must  be 
considered.  We  grant  the  latter  proposition.  We  shall 
take  the  whole  contract  of  carriage.  These  other  pro- 
visions are: 
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''Second.  That  the  first  party  is  exempted  from 
liability  for  loss  or  damage  arising  from  derailments, 
collision,  fire,  escapement  from  cars,  heat,  suffocation, 
overloading,  crowding,  maiming  or  other  accident  or 
causes  not  arising  from  negligence  of  the  first  party. 

''Third.  That  the  second  party  shall  assume  all 
risk  and  expense  of  feeding,  watering,  bedding  and 
otherwise  caring  for  the  live  stock  covered  by  this  con- 
tract while  in  cars,  yards,  pens,  or  elsewhere,  and  shall 
load  and  unload  the  same  at  his  own  expense  and  risk. 

"Fourth.  That  the  first  party  is  exempted  from 
liability  for  loss  or  damage  caused  by  any  mob,  strike 
or  threatened  or  actual  violence  to  person  or  property 
f  r#m  any  source.     .     .     . 

"Seventh.  That  this  contract  does  not  entitle  the 
holder  thereof,  or  any  other  person,  to  ride  on  any 
train  except  for  the  purpose  and  in  accordance  with 
the  conditions  printed  on  the  back  hereof,  all  of  which 
are  agreed  to  be  a  part  of  this  contract;  nor  to  ride 
in  the  cars  of  any  train  except  that  in  which  the  live 
stock  covered  by  the  contract  is  transported,  nor  to 
return  passage  from  destination  of  live  stock  to  point 
of  origin,  unless  this  contract  is  presented  within  .  . 
days  from  date  hereof  to  the  properly  authorized  agent 
of  the  first  party  for  return  pass,  that  such  pass,  prop- 
erly obtained  as  above,  shall  be  used  within  twenty- 
four  hours  after  date  and  hour  issued,  by  such  per- 
son or  persons  only  whose  names  are  written  therein 
and  who  actually  accompanied  the  live  stock  for  the 
purpose  of  caring  therefor,  and  shall  not  include 
women,  infants,  or  other  persons  unable  to  perform  the 
services  of  caring  for  live  stock  in  transit,  as  required 
by  this  contract." 

The  conditions  printed  on  the  back  as  mentioned 
in  the  seventh  clause  of  the  contract  above,  are  the 
conditions  which  we  have  set  out  as  a  part  of  the 
drover's  pass,  supra.  There  is  not  a  word  in  any 
of  these  provisions  which  cuts  down  or  modifies  the 
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terms  of  clause  eight  of  the  contract,  which  says  that 
the  plaintiff  shall  ride  in  the  cahoose  when  the  train 
is  in  motion.  Grant  it  that  these  clauses  do  make  it 
incumbent  upon  the  plaintiff  to  look  after  his  stock, 
and  feed  and  water  the  same  whilst  in  transit,  it  does 
not  authorize  him  to  do  this  whilst  the  train  is  in  mo- 
tion. The  contract  must  be  construed,  if  it  can  be  so 
construed,  in  such  manner  as  will  permit  all  of  its 
provisions  to  stand  and  to  have  force  and  effect.  This 
rule  of  construction  is  elemental.  There  are  times 
when  these  freight  trains  stop  at  stations  and  water- 
ing places.  At  such  times  the  train  is  not  in  motion, 
as  this  term  is  defined  by  Judge  Thompson.  At  such 
times  and  places  the  plaintiff  had  the  right  to  go  into 
the  stock  car  and  care  for  his  stock,  but  when  he  saw 
the  train  was  about  to  be  put  in  motion,  or  was  in  mo- 
tion, he  had  no  such  rights.  This  contract  fairly  con- 
strued did  not  authorize  the  plaintiff  to  be  in  the  car 
for  any  purpose  at  the  time  of  this  accident.  But 
plaintiff  says  Bolton  v.  Mo.  Pac.  Ey.  Co.,  172  Mo.  92, 
is  authority  in  his  favor,  and  contrary  to  the  views 
which  we  have  expressed.  Such  is  not  true.  The  facts 
of  that  case  are  not  the  facts  of  this  case,  and  Judge 
Valliant  expressly  excludes  from  his  opinion  a  dis- 
cussion of  a  case  having  the  facts  of  the  case  at  bar. 
In  the  Bolton  case,  at  page  104,  Judge  Valliant  says : 
"Whether  he  had  a  right  to  ride  in  the  car  while 
the  train  was  under  way  is  immaterial;  the  train  at 
this  critical  moment  was  not  under  way.  He  had  rid- 
den in  the  car  from  Versailles  to  Tipton,  and  the  indi- 
cations were  that  he  intended  to  ride  in  it  from  Tipton 
to  Trinidad,  and  if  the  injury  had  occurred  while  the 
train  was  so  in  progress  the  question  that  defendant 
seeks  to  raise  might  have  come  up.  The  testimony, 
therefore,  as  to  custom  (even  if  it  were  inadmissible, 
which  we  do  not  decide),  could  not  have  affected  the 
question  of  the  right  of  the  plaintiff  to  be  where  he 
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was  at  that  time,  because  the  contract  gave  Mm  that 
right/ ^ 

In  the  Bolton  case  the  train  was  not  in  motion  and 
on  its  way  to  its  destination.  It  was  on  track,  but 
not  in  motion.  The  facts  in  the  Bolton  case  were  thus 
stated  -by  Judge  Vauliant  : 

**At  Tipton  the  car  was  taken  out  of  the  train  in 
which  it  had  come  there,  and  was  sidetracked  to  await 
the  arrival  of  a  freight  train  on  the  main  line, 
into  which  it  was  to  be  placed.  On  the  arrival  of  a 
westbound  freight  train  plaintiff  asked  the  station 
agent  if  his  car  was  to  go  in  that  train,  and  being 
informed  that  it  was  he  got  into  the  car  again.  The 
car  was  moved  onto  the  main  track  and  while  there 
another  car  loaded  with  ties  was  bumped  against  it 
with  such  violence  as  to  knock  one  of  the  cows  through 
a  partition  and  against  the  horse,  and  knocking  both 
down.  Plaintiff  went  to  the  door  of  the  car  to  see  if 
the  engine  had  hold  of  the  tie  car,  and  finding  that  it 
had  not,' but  seemed  to  be  going  away,  plaintiff  went 
to  the  assistance  of  the  horse  and  cow,  and  succeeded 
in  getting  them  on  their  feet  again,  then  came  another 
bump,  harder  than  before,  and  the  horse  and  cow  and 
man  all  went  down  together,  the  cow  falling  on  plain- 
tiff's leg  and  breaking  both  bones  between  the  ankle 
and  the  knee.  Between  the  first  bump,  in  which  the 
cow  was  thrown  through  the  partition,  and  the  second, 
in  which  the  plaintiff  was  injured,  the  conductor  of 
the  train  came  to  the  car  and  asked  the  plaintiff,  *How 
is  everything?'  to  which  plaintiff  made  reply  that,  4t 
knocked  thunder  out  of  one  partition.'  At  that  time 
the  car  had  not  been  coupled  to  the  train.  The  testi- 
mony was  to  the  effect  that  the  switching  of  the  cars 
which  produced  the  injury  was  with  unusual  force  and 
recklessness." 

Judge  Valliant  was  right  when  he  said  the  plain- 
tiff in  that  case  had  a  right  to  be  in  the  car  under  the 
contract.    The  car  was  at  a  station  on  the  track,  but 
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was  not  even  in  the  train  by  which  it  was  to  be  moved 
to  its  destination.  The  contract  gave  Bolton  the  right 
to  look  after  his  stock  in  the  car  at  such  time  and 
place,  and  such  is  the  construction  which  we  have  given 
to  the  contract  here:  To  my  mind  this  case  is  an  au- 
thority against  the  plaintiff.  To  say  the  least  of  it 
Judge  Valliant  declined  to  discuss  what  would  be 
Bolton  ^s  situation  had  he  been  injured  whilst  the  train 
was  in  motion  en  route.  The  clauses  of  the  contract 
relied  upon  by  the  plaintiff  did  not  authorize  his  po- 
sition in  the  car  at  the  time  of  his  accident. 

V.  There  is  but  one  other  thought  that  comes  to 
us  in  this  case,  and  that  is  the  question  of  a  waiver 
of  this  contract.  This  is  suggested  more  by  some  evi- 
dence which  was  set  out  in  the  divisional  opinion,  than 
by  briefs  of  counsel.  Nor  did  the  divisional  opinion 
go  off  on  this  ground.  It  will  suflSce  to  say  that  the 
evidence  in  this  case  does  not  show  a  waiver  under  the 
express  ruling  of  this  court  in  Aufdenberg  v.  Eailroad, 
132  Mo.  565.  But  if  this  were  a  pressed  question  in 
the  case,  another  sufficient  answer  would  be  that  no 
waiver  of  the  contract  was  in  any  way  i)leaded.  The 
defendant  invoked  the  contract  as  a  defense.  The  plain- 
tiff by  reply  pleaded  no  waiver  thereof.  The  question 
is  not  therefore  in  the  case. 

We  reiterate  that  a  reasonable  construction  of 
this  contract  only  gave  plaintiff  the  right  to  be  in  the 
stock  car  for  the  purpose  of  looking  after  his  stock, 
when  the  train  was  not  in  motion ;  that  the  position  of 
plaintiff  at  the  time  of  the  accident  was  one  taken  by 
him  in  violation  of  the  express  terms  of  the  contract  of 
carriag«e ;  that  it  was  a  more  hazardous  position  than 
the  one  specified  in  the  contract;  that  his  position  in 
the  train  was  one  of  the  proximate  causes  of  his  in- 
jury; that  under  the  facts  of  the  case  he  would  not 
have  been  injured  had  he  been  in  the  caboose  where 
the  contract  provided  he  should  have  been  at  the  time 
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of  the  accident;  that  under  such  facts  the  defendant 
was  not  liable  and  the  judgment  nisi  should  be  simply 
reversed.  It  is  so  ordered.  All  concur ;  Brown,  J.,  in 
result. 


EDGAR  C.  JOHNSON  et  al.,  Appellants,  v.  FRANK 
CALVERT. 

In  Banc,  July  14>    1914. 

1.    CONVEYANCE:     Estate  Tall.    A  deed  to  Mary  and  ''the  heirs 
of  Thomas"  did  not  create  an  estate  tail  which  sections  2872 
and  2874,  Revised  Statutes  1909,  converted  into  a  life  estate 
in  Mary  with  remainder  in  her  hodily  heirs,  although  "the  heirs 
of  Thomas"  are  the  bodily  heirs  of  Mary. 
Held,   by   WALKER,   J.,    with    whom    GRAVES    and    PARIS, 
JJ.,    concur,    that,     ip    creating    an    estate    tail,    it    is 
necessary  to  employ,  not  only  words  of  inheritance,  but 
words  of  procreation,  such  as  words  limiting  the  inherit- 
ance to  the  heirs  of  the  body  of  the  first  taker. 


Construction:    Deeds  and  Wills.    In  this  State  the  roles 


for  construing  deeds  and  wills  are  the  same. 


:  :  Intent.    The  intent  of  the  grantors,  rather  than 

technical  rules  of  law,  is  to  govern  in  construing  a  deed.  Their 
intent  is  the  pole  star  of  construction. 


:  :   Written  and  Printed  Words.    Where  there  is 

a  conflict  between  written  and  printed  words  in  a  deed,  the 
written  words  must  be  given  effect,  even  when  to  do  so  is  to 
disregard  or  place  a  different  meaning  upon  the  printed  words. 


:  ;  :  Grant  to  Mary  and  Heirs  of  Thomas: 

Heirs  of  Living  Person:  Cotenants.  The  deed  named  "Mary 
E.  Johnson,  wife  of  Thomas  Johnson"  as  "party  of  the  second 
part,"  and  then  granted  "unto  the  said  party  of  the  second 
part  and  the  heirs  of  the  said  Thomas  Johnson  and  assigns 
forever"  certain  lands,  the  words  "and  the  heirs  of  the  said 
Thomas  Johnson"  being  written,  and  the  others  printed,  and 
appearing  three  times  in  said  instrument  The  said  Thomas 
and  Mary  were  husband  and  wife,  both  were  living  and  had 
living  children,  and  Thomas  was  a  son  of  the  grantors,  and  they 
as  sole  grantors  conveyed  the  land  to  defendant 
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Hdd,  by  BROWN,  J.,  with  whom  LAMM,  C.  J.,  concurs,  that  the 
words  "and  the  heirs  of  the  said  Thomas"  catinot  be  re- 
jected as  surplusage  or  held  void  for  uncertainty,  on  the 
theory  that  "no  one  can  be  an  heir  of  the  living,"  but  they 
should  be  given  a  meaning  in  harmony  with  the  evident 
intent  of  the  grantors;  and  there  being  no  other  words 
indicating  an  intention  to  limit  Mary's  estate  to  one  for  life 
or  to  create  an  estate  in  remainder  in  the  heirs  of  Thomas, 
the  word  **heirs"  is  to  be  understood  as  "children,"  and  the 
deed  should  be  construed  as  conveying  a  vested  estate  to 
Mary  and  the  children  of  Thomas,  as  tenants  in  common, 
and  hence  a  deed  by  Mary  and  Thomas  conveyed  only  the 
aliquot  part  of  Mary,  leaving  the  title  to  the  balance  in 
his  children  living  at  the  time  the  deed  was  made,  but  not 
including  in  the  class  children  born  after  the  deed  was 
made. 

Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS.  JJ., 
concur,  that,  to  create  an  estate  of  freehold  or  inheritance, 
to  commence  in  the  future,  it  is  necessary  that  the  right 
to  the  future  estate  conveyed  vest  in  the  grantee  upon  the 
execution  and  delivery  of  the  deed ;  that  a  living  person  can 
have  no  heirs,  since  an  heir  is  "one  on  whom  the  law  casts 
an  estate  upon  the  death  of  an  ancestor,"  and  therefore 
that  part  of  the  deed  which  undertook  to  convey  the  land 
to  **the  heirs  of  Thomas,"  who  was  then  living,  is  void 
for  uncertainty;  that  therefore  Mary  and  the  heirs  of 
Thomas  were  not  tenants  In  common;  neither  was  Mary's 
estate  limited  to  a  life  estate,  for  if  no  estate  vested  in  the 
heirs  of  Thomas,  a  fee  was  created  in  Mary,  and  there  are 
no  words  of  limitation  express  or  implied;  and,  there- 
fore, a  deed  executed  by  Mary  and  Thomas  conveyed  the 
entire  title,  since  she  was  vested  with  the  entire  estate  in 
fee. 

:  :  Common  Meaning  of  Heirs. 

Held,  by  BROWN,  J.,  with  whom  LAMM,  C.  J.,  concurs,  that  the 
word  "heirs"  used  in  a  deed  which  bears  on  its  face  evi- 
dence that  it  was  drawn  by  a  layman,  should  be  held  to 
piean  "children,"  since  in  this  country  most  owners  of  real 
estate  are  parents  of  children,  and  the  mind  of  the  layman, 
in  speaking  of  "heirs"  of  a'  landowner,  intuitively  turns  to 
his  children. 

Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS,  JJ., 
concur,  that  the  word  "heirs"  is  not  to  be  construed  to 
mean  "children"  except  when  it  is  necessary  to  carry  out 
the  clear  intention  of  the  grantor;  and  where  an  estate 
in  fee  has  been  created,  it  will  not  be  cut  down  or  limited 
by  a  subsequent  clause,  unless  words  of  limitation  are  as 
clear  and  decisive  as  the  principal  language  which  effects 
the  conveyance. 
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7.  ;  :  OmiMlon  of  Word  Heirs.    The  omission  of  the 

word  "heirs"  after  the  named  errantee  does  not  cut  down  such 
grantee's  interest  to  a  life  estate,  nor  is  its  use  any  longer 
necessary  to  create  a  fee  simple  estate  absolute.  ^  That  com- 
mon-law rule  has  been  abolished  by  statute.  Sec.  2%l(i,  R.  S. 
1909. 

8.  LIMITATIONS:  Cotenants:  Deed  to  Entire  Tract  by  One.  A 
deed  executed  by  one  cotenant  and  her  husband  conveying  the 
entire  tract  as  if  she  were  the  sole  owner,  and  the  recording 
of  that  deed  and  the  taking  of  possession  thereunder  by  the 
grantee  sets  the  Statute  of  Limitations  to  running  as  against 
the  other  cotenants,  and  ten  consecutive  years  of  actual  posses- 
sion by  such  grantee  or  his  assigns  after  the  other  cotenantB 
reach  legal  age  vests  the  title  to  the  whole  in  the  last  grantee, 
although  such  cotenants  were  at  the  time  the  deed  was  made 
minor  children  of  the  grantors. 

Appeal  from  Clinton  Circuit  Court. — Hon.  A.  D. 
Burnes,  Judge. 

Affirmed. 

Frank  B.  Ellis  and  John  A.  Connett  for  appellants. 

(1)  The  purpose  of  all  construction  is  to  arrive  at 
the  intention  of  the  parties  to  the  instrument,  and  such 
intention,  when  ascertained  from  a  consideration  of  the 
language  used  in  the  whole  instrument  and  the  cir- 
cumstances surrounding  the  parties  at  the  time  the  in- 
strument was  executed,  must  govern,  unless  such  in- 
tention be  repugnant  to  some  positive  rule  of  law.  Mere 
technical  words  or  technical  rules  of  construction  must 
in  all  instances,  give  way  to  this  prime  rule  of  con- 
struction of  deeds.  Long  v.  Timms,  107  Mo.  519;  Hun- 
ter V.  Patterson,  142  Mo.  318;  Bean  v.  Kenmuir,  86 
Mo.  671;  Aldridge  v.  Aldridge,  202  Mo.  572;  Utter  v. 
Sidman,  170  Mo.  294;  Speed  v.  Terminal  E.  Co.,  163 
Mo.  124.  (2)  The  fact  that  the  usual  words  for  creat- 
ing an  estate  in  fee  simple  which  appear  in  the  printed 
form  of  the  deed  were  erased  and  other  words  inter- 
lined is  very  material  in  ascertaining  the  intention 
of  the  grantor  and  determining  the  effect  to  be  given  to 
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the  deed.  Davidson  v.  Manson,  146  Mo.  618 ;  Williaaii- 
son  V.  Brown,  195  Mo.  329 ;  Hunter  v.  Patterson,  142 
Mo.  318;  Depaige  v.  Douglas,  234  Mo.  88.  It  cannot 
be  reasonably  contended  ,in  view  of  the  erasures  and 
interlineations  in  the  deed  in  this  ease,  that  it  created 
an  estate  in  fee  simple  in  Mary  Johnson,  the  named 
grantee,  without  doing  violence  to  the  evident  inten- 
tion of  the  grantor.  (3)  A  construction  which  ren- 
ders all  parts  of  the  deed  operative  should  be  adopted 
if  possible.  Linville  v.  Greer,  165  Mo.  397 ;  Fanning 
V.  Doan,  128  Mo.  329;  2  Devlin  on  Deeds  (1  Ed.),  sec. 
848;  Bean  v.  Kenmuir,  86  Mo.  671;  Armor  v.  Frey, 
226  Mo.  646.  If  it  is  necessary  to  do  so  in  order  to 
carry  out  the  intention  of  the  parties,  words  may  be 
supplied,  transposed  or  changed.  Briant  v.  Garrison, 
150  Ma.  668;  Howell  v.  Sherwood,  242  Mo.  537.  (4) 
The  written  rather  than  printed  part  of  a  deed  gov- 
erns in  the  construction  of  the  instrument.  DePaige 
V.  Douglass,  234  Mo.  88 ;  Davidson  v.  Manson,  146  Mo. 
618;  Williamson  v.  Brown,  195  Mo.  329.  (5)  It  is  not 
necessary  that  the  estate  be  expressly  limited  by  the 
Hse  of  the  technical  words  '*for  life,'^  or  other  similar 
words  in  order  to  create  an  estate  for  life,  either  by 
conveyance  or  devise.  If  it  appears  to  be  the  inten- 
tion of  the  grantor  or  testator  that  the  deed  or  will 
should  create  such  an  estate,  the  failure  to  use  the 
stereotype  phrase  is  of  no  consequence.  Kinney  v. 
Matthews,  69  Mo.  520;  Cross  v.  Hoch,  149  Mo.  343. 
(6)  In  Missouri  the  rule  for  construction  of  deeds 
and  wills  is  the  same ;  namely,  to  ascertain  and  give 
effect  to  the  intention  of  the  grantor  or  testator.  Briant 
V.  Garrison,  150  Mo.  668;  Aldridge  v.  Aldridge,  202 
Mo.572;LongV.  Tinmis,  107Mo.  519.  (7)  If  the  deed 
from  Robert  Johnson  to  Mary  Johnson  and  the  heirs 
of  Thomas  Johnson  offered  in  evidence  is  considered 
as  vesting  a  present  estate  by  tenancy  in  common  in 
Mary  Johnson  and  her  children  as  suggested  by  coun- 
sel for  defendants  it  must  necessarily  be  li^l4)iJilzi^y%SjuQle 
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three  children  born  subsequent  to  the  execution  of  the 
deed  are  excluded  from  any  interest  thereunder.  Kin- 
ney V.  Matthews,  69  Mo.  526;  Tygard  v.  Hartwell,  204 
Mo.  206.  This  is  so  clearly  contrary  to  the  intention 
of  the  grantor  that  we  believe  it  is  unworthy  of  serious 
consideration.  Our  own  Supreme  Court  and  the  courts 
of  other  States  have  held  that  such  a  deed  creates  a 
life  estate  in  the  grantees  named  and  a  remainder 
in  fee  simple  in  all  of  his  children  whether  bom  be- 
fore or  after  the  execution  of  the  deed.  Kinney  v. 
Matthews,  69  Mo.  525;  Hubbird  v.  Gtoin,  137  Fed.  822. 
(8)  As  has  been  suggested  by  our  Supreme  Court,  the 
natural  course  for  a  grantor  to  pursue  in  case  he 
wishes  to  grant  such  an  estate  is  to  name  the  living 
children  as  grantees  together  with  their  parent.  Ty- 
gard V.  Hartwell,  204  Mo.  206;  Rines  v.  Mansfield,  96 
Mo.  399.  (9)  While  many  of  the  authorities  hold  that 
a  conveyance  of  an  estate  in  present  to  the  heirs  of  a 
living  person  is  void,  it  is  clear  that  there  may  be  a 
valid  conveyance  or  devise  to  any  person  for  life  with 
remainder  to  the  heirs  of  another  person  who  is  living, 
the  remainder  thus  created  being  contingent  until  such 
time  as  the  remaindermen  are  definitely  ascertained  by 
the  death  of  their  ancestor,  when  it  immediately  be- 
comes vested.  Preston  v.  Brant,  96  Mo.  559;  Tiede- 
man  on  Real  Property  (2  Ed.),  sec.  411;  24  Am.  & 
Eng.  Ency.  Law  (2  Ed.),  397.  (10)  After  we  have 
gleaned  the  general  principles  of  law  from  the  cases, 
each  case  must  stand  on  its  own  facts.  Aldridge  v. 
Aldridge,  202  Mo.  573;  Fanning  v.  Doan,  128  Mo.  328. 
(11)  If  a  deed  cannot  operate  exactly  as  intended 
but  can  operate,  in  another  mode  which  will  carry  out 
the  purpose  and  intent  of  the  grantor,  it  will  be  so  con- 
strued. 2  Devlin  on  Deeds  (1  Ed.),  sec.  837;  Fanning 
V.  Doan,  128  Mo.  329.  (12)  If  the  Robert  Johnson 
deed  be  construed  as  vesting  a  life  estate  in  Mary  E. 
Johnson  with  remainder  to  the  children  of  Thomas 
Johnson,  the  remainder  created  ^9l||^byteil^4'?t  ^^ 
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dren  as  a  class,  and  would  at  once  vest  in  the  living 
children  subject  to  open  and  let  in  after-born  children. 
Tindall  v.  TindaU,  167  Mo.  218. 

W.  S.  Herndon  for  respondent. 

(1)  The  deed  from  Robert  Johnson  and  wife  con- 
veyed the  fee  to  the  grantee,  Mary  E.  Johnson.  R.  S. 
1909,  sec.  2870;  Tygard  v.  Hartwell,  204  Mo.  200;  Gan- 
non V.  Albright,  183  Mo.  238;  Ewing  v.  Shannahan, 
113  Mo.  188;  Rothwell  v.  Jamison,  147  Mo.  601.  (2) 
The  deed  did  not  create  a  life  estate  in  Mary  E.  John- 
son, with  remainder  to  the  heirs  of  Thomas  Johnson. 
Yocum  V.  Siler,  160  Mo.  282;  Gannon  v.  Albright,  183 
Mo.  238;  Gannon  v.  Pauk,  200  Mo.  75.  (3)  A  convey- 
ance to  the  heirs  of  a  living  person  is  void,  because  no 
one  is  in  existence  to  whom  an  estate  can  pass.  Ar- 
thur V.  Weston,  22  Mo.  382 ;  Boone  v.  Moore,  14  Mo. 
420;  Hall  V.  Leonard,  1  Pick.  (Mass.)  27;  Morris  v. 
Stephens,  46  Pa.  200;  Green  v.  Sutton,  50  Mo.  193. 
(4)  The  deed  did  not  create  a  life  est^^te  in  Mary  E. 
Johnson,  with  remainder  to  the  children  of  Thomas 
Johnson,  bom  both  before  and  after  the  execution  of 
the  deed.  Tygard  v.  Hartwell,  204  Mo.  200.  (5)  The 
deed  did  not  create  an  estate  tail  in  Mary  E.  Johnson, 
which  the  statute  would  convert  into  a  life  estate  in 
the  first  taker,  and  a  remainder  in  the  heirs  of  her 
body  by  Thomas  Johnson.  Tygard  v.  Hartwell,  204 
Mo.  200;  1  Washburn,  Real  Property  (5  Ed.),  sec. 
22;  11  Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  371 ;  2  Black- 
stone  Com.,  p.  115.  (6)  An  estate  tail  will  not  be 
created  by  implication  and  inference,  unless  the  im- 
pUcation  is  necessary  and  the  inference  an  inexorable 
one.  Gannon  v.  Pauk,  200  Mo.  94.  (7)  Conveyances 
are  never  construed  so  as  to  make  a  possibility  of  re- 
verter. If  Mary  E.  Johnson  had  died  prior  to  the 
death  of  her  husband,  Thomas  Johnson,  he  could  have 
had  no  heirs,  general  or  special,  to  take.    AnjJzJIbyMj'^^uQle 
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Johnson  had  only  a  life  estate,  the  land  would  revert. 
Courts  do  not  adopt  such  a  construction  unless  there 
is  an  unequivocal  grant  of  a  life  estate  only  to  the 
first  taker.  Green  v.  Sutton,  50  Mo.  193;  Sec.  2870,  E. 
S.  1909.  (8)  Where  a  deed  or  other  written  instru- 
ment conveys  a  fee,  this  estate  cannot  be  cut  down 
by  subsequent  ambiguous  words  following  in  the  same 
instrument.  Tocum  v.  Siler,  162  Mo.  282^  Gannon  v. 
Albright,  183  Mo.  238;  Gannon  v.  Pauk,  200  Mo.  75; 
Sec.  579,  R.  S.  1909;  Roberts  v.  Crume,  173  Mo.  580; 
Roth  V.  Rauschenbusch,  173  Mo.  593;  Underwood  v. 
Cave,  176  Mo.  12;  Armor  v.  Frey,  226  Mo.  646;  Sevier 
V.  Woodson,  205  Mo.  214;  Small  v.  Field,  102  Mo.  127. 
(9)  The  intention  of  the  grantor  in  a  deed  or  other 
conveyance  must  be  gathered  from  the  four  comers 
of  the  instrument,  and  it  must  be  construed  according 
to  its  legal  effect.    Utter  v.  Sidman,  170  Mo.  204. 

BROWN,  J.— Plaintiffs*  sue  in  ejectment  for 
twenty  acres  of  real  estate  in  Clinton  county.  The 
cause  was  tried  by  the  court  sitting  as  a  jury,  and  a 
judgment  entered  for  defendant,  from  which  plaintiffs 
appeal. 

Both  parties  claim  under  a  deed  hereinafter  set 
out  in  full,  a  construction  of  which  forms  the  most  im- 
portant issue  in  this  case.  The  defendant  also  claims 
title  through  the  ten-year  Statute  of  Limitation. 

On  October  9,  1865,  one  Robert  Johnson  of  Clin- 
ton county  owned  the  real  estate  which  forms  the  sub- 
ject-matter of  this  action.  Said  Robert  Johnson  at 
that  time  had  a  son  named  Thomas  Johnson.  The  lat- 
ter had  intermarried  with  one  Mary  E.  Johnson,  of 
which  union  five  children  were  born  and  then  living. 
On  the  date  first  named  Robert  Johnson  and  wife  exe- 
cuted the  following  warranty  deed : 

''This  Deed,  made  and  entered  into  this  ninth  day 
of  October,  A.  D.  1865,  by  and  between  Robert  John-* 
son  and  Clarissa  Johnson,  his  wife,  of  ^^^PQWty  of 
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Clinton,  in  the  State  of  Missouri,  parties  of  the  first 
part,  and  Mary  E.  Johnson,  wife  of  Thomas  Johnson 
of  the  county  of  Clinton,  in  the  State  of  Missouri,  party 
of  the  second  part,  Witnesseth :  That  the  said  parties 
of  the  first  part,  for  and  in  consideration  of  the  sum 
of  four  hundred  dollars,  to  them  in  hand  paid,  by  the 
said  party  of  the  second  part,  the  receipt  whereof  is 
herel^  confessed,  do  by  these  presents  Give,  Grant, 
Bargain  and  Sell  unto  the  said  party  of  the  second 
part  and  the  heirs  of  the  said  Thomas  Johnson  and 
assigns  forever,  the  following  described  real  estate, 
lying  and  being  in  the  county  of  Clinton  and  State 
of  Missouri  to-wit:     [I>escription  omitted.] 

''To  Have  And  To  Hold  the  same,  with  all  the 
privileges  and  appurtenances  thereto  belonging  or  in 
anywise  appertaining,  unto  him,  the  said  party  of  the 
second  part  and  to  the  heirs  of  the  said  Thomas  John- 
son and  assigns  forever ;  the  said  parties  of  the  first 
part,  for  themselves,  heirs,  executors  and  administra- 
tors, do  covenant  and  agree,  that  they  will  warrant  and 
forever  defend  the  title  to  the  said  real  estate,  and 
every  part  thereof,  unto  him,  the  said  party  of  the 
second  part  and  the  heirs  of  the  said  Thomas  Johnson 
heirs  and  assigns,  against  the  lawful  claim  or  claims 
of  all  persons  whatsoever,  claiming  or  to  claim  the 
same  or  any  part  thereof.^* 

The  words  italicized  are  written  with  pen  and  are 
mterlineations  into  a  printed  form  of  warranty  deed. 

There  is  a  controversy  about  whether  the  consid- 
eration recited  in  this  deed  was  actually  paid;  and 
also  another  controversy  relating  to  the  reasons  which 
moved  Eobert  Johnson  and  his  wife  to  execute  the 
deed,  but  as  the  instrument  is  valid,  whether  the  al- 
leged consideration  was  paid,  or  whether  the  deed  was 
a  gift  (the  right  of  no  creditor  being  involved),  we 
do  not  think  that  the  consideration  upon  which  the 
instrument  was  based  is  a  necessary  factor  in  this  case. 
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On  June  16,  1881,  Mary  E.  Johnson  and  her  hus- 
band Thomas  Johnson  made  to  one  Robert  L.  Scearce 
a  warranty  deed  purporting  to  convey  the  whole  title 
to  the  land  in  controversy.  This  deed  was  promptly 
placed  of  record.  Defendant  claims  title  under  this 
deed  to  Scearce ;  and  if  it  passed  a  fee  simple  title  to 
the  whole  tract,  then  the  judgment  is  for  the  right 
party. 

Thomas  Johnson,  the  ancestor  of  plaintiffs,  died 
on  April  16, 1884,  and  his  wife  Mary  E.  died  in  April, 
1909. 

The  descendants  of  Mary  E.  Johnson,  who  are  like- 
wise descendants  of  Robert  Johnson,  are  the  plaintiffs 
in  this  action.  One  of  said  plaintiffs.  Mrs.  Carter,  was 
born  subsequent  to  the  execution  of  the  deed  by  Robert 
Johnson  and  wife  now  in  judgment. 

Plaintiffs  contend  that  the  deed  hereinbefore  set 
out  conveyed  only  a  life  estate  to  their  mother  Mary 
E.  Johnson  with  remainder  to  the  children  of  Thomas 
Johnson,  and  that  the  life  estate  of  said  Mary  E.  John- 
son having  terminated  at  her  death  in  1909  the  judg- 
ment should  have  been  for  plaintiffs.  On  the  other  hand, 
defendant  asserts  that,  as  a  living  person  cannot  have 
heirs,  the  interlining  into  the  deed  of  the  words  **to 
the  heirs  of  Thomas  Johnson' *  can  have  no  force  and 
should  be  rejected,  thus  leaving  the  whole  title  in  said 
Mary  E.  Johnson;  and  that  said  title  passed  by  the 
deed  from  Mary  E.  Johnson  and  Thomas  Johnson  her 
husband  to  Scearce,  executed  June  1,  1881,  and  there- 
fore is  now  fully  vested  in  defendant. 

These  contentions  seek  a  construction  of  the  deed 
before  quoted  from  Robert  Johnson  and  wife  to  Mary 
E.  Johnson  '*and  the  heirs  of  Thomas  Johnson." 

The  evidence  in  regard  to  adverse  possession  will 
be  noted  in  our  opinion. 
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OPINION. 

I.  One  theory  of  appellants  is  that  the  deed  from 
Robert  Johnson  and  wife  conveyed  an  estate  tail, 
which,  by  sections  2872  and  2874,  Revised 
Taif.**  statutes  1909,  was  converted  into  a  life  es- 

tate in  said  Mary  E.  Johnson  with  remain- 
der to  her  bodily  heirs,  who  are  the  plaintiffs  in  this 
case. 

It  is  true  that  the  plaintiffs  are  the  bodily  heirs 
of  Mary  E.  Johnson,  but  they  are  not  so  described  in 
the  deed.  In  fact,  they  are  not  referred  to  as  the  heirs 
of  Mary  E.  Johnson,  neither  do  we  find  any  language 
in  the  deed  which  designates  them  as  remaindermen. 
Therefore,  this  point  must  be  ruled  against  plaintiffs. 

n.  The  main  contention  of  plaintiffs  is  that 
Thomas  Johnson  could  not  have  had  any  heirs  in  1865, 
because  he  was  then  living;  therefore  the 
Deed  to  Heirs  words  *'to  the  heirs  of  Thomas  Johnson," 
Person.  Written  three  times  into  the  deed,  are 

vague,  meaningless  and  should  be  rejected 
as  surplusage  and  given  no  effect.  In  support  of  this 
insistence  the  following  cases  are  cited:  Arthur  v. 
Weston,  22  Mo.  1.  c.  382;  Boone  v.  Moore,  14  Mo.  420; 
Hall  V.  Leonard,  1  Pick.  (Mass.)  27;  Morris  v.  Ste- 
phens, 46  Pa.  St.  200;  Green  v.  Sutton,  50  Mo.  186; 
and  Desloge  v.  Tucker,  196  Mo.  1.  c.  599. 

In  Arthur  v.  Weston,  22  Mo.  378,  it  was  held  that 
a  deed  to  W.  W.  Phelps  &  Co.  only  operated  to  pass 
title  to  Phelps,  and  not  to  other  members  of  the  firm. 
In  Boone  v!  Moore,  14  Mo.  420,  it  is  held  that  a  con- 
veyance to  the  ** heirs"  of  a  man  then  dead  was  valid. 
The  deed  construed  in  Green  v.  Sutton,  50  Mo.  186,  is 
so  entirely  unlike  the  one  now  in  judgment  that  what 
was  said  in  that  case  is  not  authority  here.  The  Tucker 
case  (196  Mo.  1.  c.  599)  contains  a  definition  of  the  word 
** heirs"  as  used  in  section  152,  Revised  Statutes  1909. 
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I  am  not  able  to  see  how  any  of  the  Missouri  cases 
cited  furnish  any  veiy  solid  support  for  appellants' 
position.  These  cases  are  quite  old  and  seem  to  have 
been  decided  when  technical  common-law  rules  for  con- 
struing deeds  were  in  more  favor  than  at  the  present 
time.  The  same  may  be  said  of  the  Massachusetts  and 
Pennsylvania  cases  above  cited.  In  the  Massachusetts 
case  (1  Pick.  27,  1.  c  31)  the  announcement  is  made 
that  the  rule  in  that  State  for  construing  wills  is  not 
the  same  as  for  construing  deeds.  While  with  us  the 
rule  is  the  same.  [Long  v.  Tinuns,  107  Mo.  512,  1.  c. 
519.]  In  Morris  v.  Stephens,  46  Pa.  St.  200,  a  deed 
to  the  heirs  of  a  living  man  was  held  void  for  uncer- 
tainty. 

In  the  light  of  the  circumstances  under  which  the 
deed  in  judgment  was  executed,  we  are  not  justified 
in  holding  that  the  words  'Ho  the  heirs  of  Thomas 
Johnson,"  inserted  in  said  deed  three  times,  may  be 
rejected  as  surplusage,  or  as  void  for  uncertainty. 
When  the  word  '* heirs''  is  penned  by  a  seasoned  dis- 
ciple of  Blackstone  we  may  construe  it  according  to 
its  full  legal  and  technical  import.  However,  in  this 
case  the  deed  to  be  construed  bears  on  its  face  almost 
conclusive  evidence  that  it  was  drawn  by  a  layman. 
The  ordinary  printed  form  of  warranty  deed  was  used, 
and  the  words  **his  heirs"  are  erased  therefrom,  and 
the  words  **to  the  heirs  of  Thomas  Johnson"  are  writ- 
ten in  three  times  with  a  pen. 

There  are  two  rules  of  law  well  accepted  in  our 
State  which  render  it  impossible  for  us  to  ignore  the 
words  '*to  the  heirs  of  Thomas  Johnson"  in  this  con- 
veyance. 

First,  the  intent  of  the  grantors,  rather  than  tech- 
nical rules  of  law,  must  be  considered  in  construing 
the  deed.  The  authorities  upon  this  point  are  numer- 
ous, as  well  as  harmonious:  Long  v.  Timms,  107  Mo. 
512,  1.  c.  519;  Hunter  v.  Patterson,  142  Mo.  310,  1.  c. 
318;  Bean  v.  Kenmuir,  86  Mo.  1.  c.  671;  Aldridge  v. 
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Aldridge,.  202  Mo.  565,  1.  c  572;  Utter  v.  Sidman,  170 
Mo.  284,  i.  c.  294;  and  Speed  v.  Terminal  By.  Co.,  163 
Mo.  Ill,  L  c.  124-126.  Second,  the  words  ''to  the  heirs 
of  Thomas  Johnson'^  are  interlined  into  this  deed  with 
a  pen,  the  body  of  the  deed  being  on  a  printed  form ; 
and  the  rule  is  that,  where  there  is  a  conflict  between 
the  written  and  printed  words  of  an  instrument,  the 
written  words  must  be  given  effect,  even  when  to  do 
so  is  to  disregard  or  place  a  different  color  upon  the 
words  or  clauses  which  are  printed.  [Davidson  v.  Man- 
son,  146  Mo.  1.  c.  618;  DePaige  v.  Douglas,  234  Mo.  78.] 

The  intent  of  the  grantors  (who  are  dead),  like 
the  intent  of  a  testator,  is  the  pole  star  which  must 
lead  us  to  a  correct  construction  of  the  deed  in  judg- 
ment. We  may  not  treat  as  m/eaningless  what  the 
grantors  have  caused  to  be  inserted  three  times  into 
the  deed.  If  the  word  ''heirs"  is  void  or  meaningless 
when  used  in  reference  to  a  living  person,  then  it  is 
more  compatible  with  the  principles  of  modem  con- 
struction to  place  upon  said  word  (heirs)  a  definition 
or  construction  in  harmony  with  the  evident  intent  of 
the  parties  who  executed  the  deed.  There  is  not  a 
word  in  the  deed  in  judgment  which  points  to  either 
a  mere  life  estate  in  Mary  E.  Johnson  or  to  a  mere 
remainder  in  the  heirs  of  Thomas  Johnson.  Whatever 
title  this  deed  conveyed  was  passed  in  praesenti  to 
the  grantees  therein.  It  is  permissible  to  supply  or 
omit  words  when  the  context  of  an  instrument  calls 
for  such  construction.  [Grace  v.  Perry,  197  Mo.  1.  c. 
559,  and  cases  there  cited.]  I  am,  however,  convinced 
that  it  is  never  safe  to  intermeddle  with  the  language 
used  by  a  grantor  or  testator  to  a  greater  extent  than 
is  indispensable  to  give  effect  to  his  obvious  intent. 

It  appears  to  me  that  even  a  layman  would  know 
that  in  order  to  limit  the  title  of  the  grantee  Mary  E. 
Johnson  to  a  life  estate  some  word  or  words  would  be 
necessary  to  explain  that  intent;  also  that  some  word 
or  words  would  be  necessary  to  constitute  the  other 
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grantees  remaindermen  instead  of  tenants  in  common. 
I  am  not  aware  of  any  rule  whereby  the  first  party 
named  as  grantee  in  a  deed  takes  any  greater  title 
than  grantees  subsequently  named  in  such  instrument, 
not  even  where,  as  here,  the  latter  grantees  are  des- 
ignated by  referring  to  them  as  a  class.  The  only 
two  cases  where  deeds  very  much  like  the  one  in  judg- 
ment have  been  construed  in  Missouri  are  Fanning  v. 
Doan,  128  Mo.  323,  and  Franklin  v.  Cunningham,  187 
Mo.  184,  1.  c.  195.  The  deeds  construed  in  those  cases 
designated  as  grantees  a  woman  by  name  and  then  gen- 
erally the  lieirs  of  her  deceased  husband  (as  a  class), 
and  such  deeds  were  held  to  pass  to  the  woman  named 
and  heirs  of  her  husband  the  title  as  tenants  in  com- 
mon. Those  cases  are  not  precisely  like  the  one  at 
bar,  because  the  husbands  whose  heirs  were  designated 
as  grantees  in  those  deeds  were  dead,  while  here  the 
husband  Thomas  Johnson  was  living.  If  we  should 
read  the  words  ** heirs  of  Thomas  Johnson"  to  mean 
'* children  of  Thomas  Johnson,"  then  the  cases  last 
before-noted  furnish  complete  support  for  holding  th^t 
it  was  the  intention  of  Robert  Johnson  and  wife  to 
make  their  daughter-in-law  Mary  E.  Johnson  and  the 
children  of  their  son  Thomas  Johnson  tenants  in  com- 
mon— a  construction  which  is  in  accord  with  reason 
and  experience.  The  five  children  of  Thomas  and  Mary 
E.  Johnson  were  infants  in  1865,  when  the  deed  was 
made,  the  oldest  of  those  children  being  then  only  nine 
years  old,  and  I  am  unable  to  see  any  reason  why  their 
grandfather  should  not  have  made  them  tenants  in 
common  with  their  mother  if  he  so  desired. 

It  would  certainly  do  less  violence  to  the  language 
of  grantors  to  read  said  word  '* heirs"  as  and  for  the 
word  children,  than  to  manufacture  and  insert  into 
the  deed  enough  words  to  cut  down  Mary  E.  John- 
son's title  to  a  mere  life  estate.  We  are,  therefore,  of 
the  opinion  that  the  written  word  ** heirs"  as  used  in 
the  deed  under  consideration  should  be  read  children, 
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thereby  makiiig  the  wife  Mary  E.  Johnson  and  the 
children  of  Thomas  Johnson  tenants  in  common. 

In  this  country  where  nearly  every  man  who  owns 
real  estate  is  the  father  of  children,  few  laymen  are 
familiar  with  the  rules  of  law  whereby  lands  may  pass 
to  collateral  or  ancestral  heirs.  If  we  speak  of  *  *  heirs ' ' 
of  a  living  landowner  the  mind  of  the  layman  intui- 
tively turns  to  the  children  of  such  landowner. 

Such  a  construction  is  not  new  or  strained,  but 
is  supported  by  respectable  authorities.  In  2  Devlin 
on  Real  Estate  (3  Ed.),  sec.  846d,  p.  1556,  it  is  said: 

'* Where  land  was  conveyed  to  Hhe  heirs'  of  a  per- 
son living  at  the  time,  the  court  was  of  the  opinion 
that  the  word  should  not  be  taken  in  its  technical 
sense,  but  should  be  construed  as  meaning  children 
80  that  the  deed  took  immediate  effect.  If  a  deed 
grants  land  to  A,  and  the  heirs  of  B  by  A,  his  wife, 
the  title  vests  inmaediately  in  A  and  the  children  then 
living  of  A  and  B,  as  the  word  *  heirs'  is  to  be  taken 
as  meaning  the  living  children  of  the  persons  men- 
tioned in  the  deed,  rather  than  an  indefinite  line  of  de- 
scendants.'' 

To  the  same  effect  are  the  cases  of  Heath  v.  Hew- 
itt, 127  N.  Y.  166;  Grimes  v.  Orrand,  2  Heisk.  (Tenn.) 
298;  Tinder  v.  Tinder,  131  Ind.  381 ;  and  Tharp  v.  Yar- 
brough,  79  Ga.  382.  The  Grimes  case  is  especially  in 
point  here,  because  the  briefs  of  the  attorneys  show  ' 
that  the  losing  party  in  that  case  unavailingly  relied 
upon  many  of  the  cases  which  plaintiffs  have  cited  as 
tending  to  sustain  the  position  that  a  deed  to  the  heirs 
of  a  living  person  is  void.  We  therefore  hold  that  the 
deed  in  judgment  conveyed  the  land  in  controversy  to 
Mary  E.  Johnson  and  the  five  children  of  Thomas 
Johnson  who  were  living  at  the  time  that  deed  was 
executed  as  tenants  in  common. 
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m.  One  of  the  plaintiffs,  Mrs.  Carter,  was  bom 
after  the  deed  now  in  judgment  was  executed.    We  do 

not  think  she  took  any  title  under  or  through 
Children.       that  deed,  because  the  law  favors  vested 

rather  than  contingent  estates.  [Tharp  v. 
Yarbrough,  79  GfL  382.]  There  is  nothing  in  this  deed 
which  tends  to  show  a  design  to  convey  to  unborn  diil- 
dren.  At  any  event,  Mrs.  Carter  as  well  as  the  other 
plaintiffs  seem  to  be  barred  by  adverse  possession,  as 
will  hereafter  appear. 

IV.  A  further  contention  made,  by  plaintiffs  is 
that,  as  the  words  **his  heirs''  appearing  in  the  printed 
form  of  the  deed  used  were  erased  and  the  words** heirs 
of  Thomas  Johnson''  interlined  in  lieu  of  the  words 

thus  erased,  this  shows  an  intention  on 
Erasure  the  part  of  the  grantors  to  cut  down  the 

"Hie  Heire."      title  to  Mary  E.  Johnson  to  a  life  estate. 

This  contention  cannot  be  sustained.  Un- 
der the  common  law  it  seems  to  have  been  necessary 
that  the  words  ** heirs"  should  follow  the  name  of  the 
grantee  in  a  deed  to  create  a  fee  simple  estate,  but 
that  rule  is  abolished  by  section  2870,  Revised  Stat- 
utes 1909.  This  has  been  the  statutory  rule  since  1855. 
[R.  S.  1855,  p.  355.  See  also  O'Day  v.  Meadows,  194 
Mo.  1.  c.  621.] 

As  the  words  **his  heirs"  were  not  necessary  in 
this  deed  to  pass  a  fee  simple  estate  to  Mary  E.  John- 
son as  one  of  the  tenants  in  common,  it  would  certainly 
be  a  strained  construction  to  hold  that  the  mere  act 
of  striking  out  these  unnecessary  words  would  revive 
the  common  law  and  change  the  meaning  of  the  deed. 
[Hunter  v.  Patterson,  142  Mo.  310.] 

V.  The  defendant  introduced  evidence  showing 
that  he  and  his  grantors  claiming  through  and  under 
. .   .*  *i  the  warranty  deed  made  by  Mary  E.  John- 

Limltatione.  /  '^  -^ 

son  and  Thomas  Johnson  to  Robert  L. 

Scearce  on  June  6, 1881,  have  been  in  the  actual,  open, 
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adverse,  exclusive  and  continuous  possession  of  the 
land  in  controversy  for  a  period  of  more  than  sixteen 
years,  cultivating  same  as  a  farm.  This  evidence  was 
admissible  under  their  general  denial.  [Stocker  v. 
Green,  94  Mo.  280;  Coleman  v.  Drane,  116  Mo.  387,  1. 
c.  391.]  Plaintiffs  made  no  effort  to  rebut  or  dis- 
credit this  evidence  in  any  way — they  tried  the  case 
on  the  theory  that  Mary  E.  Johnson  held  only  a  life 
estate,  and,  therefore,  the  Statutes  of  Limitation  would 
not  begin  to  run  against  them  as  remaindermen,  until 
her  death  in  1909.  We  find  that  the  plaintiffs  were 
mistaken  in  that  view. 

Mary  E.  Johnson  was  a  tenant  in  common  with 
plaintiffs,  and  the  Statutes  of  Limitation  began  to*  run 
against  all  of  them  as  soon  as  Mary  E.  Johnson  and 
her  husband  executed  the  warranty  deed  to  Scearce 
and  the  latter  placed  the  same  of  record  and  took  pos- 
session. [Hendricks  v.  Musgrove,  183  Mo.  300,  1.  c. 
311;  38  Cyc.  34.]  The  children  of  Thomas  Johnson 
all  attained  their  majority  more  than  ten  years  before 
this  suit  was  instituted;  consequently  their  rights  are 
barred  by  the  adverse  possession  of  defendant  and  his 
grantors.  If  coverture  or  any  other  matter  could  have 
been  interposed  to  toll  the  statute  as  to  part  of  plain- 
tiffs no  effort  was  made  to  do  so,  and  we  will  decide 
the  case  on  the  issues  presented  below.  The  judgment 
is  for  the  right  party  and  will  be  affirmed.  It  is  so 
ordered. 

Lamm,  C.  J.,  concurs ;  Graves,  Walker  and  Paris, 
JJ.,  concur  in  result  for  reasons  stated  in  opinion 
filed  by  Walker,  J.;  Bond  and  Woodson,  J  J.,  dissent. 

WALKER,  J.— I  concur  in  the  conclusion  reached 
in  the  majority  opinion  that  the  judgment  of  the  trial 
court  should  be  affirmed,  but  not  alone  on  the  ground 
of  the  bar  of  the  Statute  of  Limitations. 
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I  admit  that  generally  all  the  words  of  a  convey- 
ance should,  if  possible,  be  so  construed  as  to  give  full 
effect  to  the  intention  of  the  grantor  as  therein  ex- 
pressed; but  this  rule  should  not  be  invoked  at  the 
expense  of  the  context  of  the  instrument  and  in  viola- 
tion of  the  reasonable  rules  of  interpretation. 

The  vexed  words  here  are  *  *  and  the  heirs  of  Thom- 
as Johnson.'^  These  words  are  susceptible  of  three 
constructions ;  first,  that  they  create  tenancies  in  com- 
mon in  Mary  E.  Johnson  and  the  heirs  of  Thomas  John- 
son ;  or,  second,  that  they  create  a  life  estate  in  Mary 
E.  Johnson  with  iremainder  over  in  the  said  heirs ;  or, 
third,  that  they  are  inoperative  and  hence  a  fee  is 
created  in  Mary  E.  Johnson. 

It  is  well  established  that  to  create  an  estate  of 
freehold  or  inheritance,  to  commence  in  the  future,  it 
is  necessary  that  the  right  to  the  future  estate  con- 
veyed vest  in  the  grantee  upon  the  execution  and  de- 
livery of  the  deed.  We  so  held  in  Aldridge  v.  Aldridge, 
202  Mo.  565,  in  construing  the  statute  (Sec.  2876,  R.  S. 
1909)  which  provides  that  *'an  estate  of  freehold  or  of 
inheritance  may  be  made  to  commence  in  future  by 
deed,  in  like  manner  as  by  will." 

At  the  time  of  the  execution  and  delivery  of  the 
deed  in  question,  Thomas  Johnson  was  living,  conse- 
quently he  could  have  no  heirs,  and  no  estate  could, 
therefore,  vest  in  them.  If  this  conclusion  is  not  cor- 
rect as  an  elementary  proposition,  then  the  uniformly 
accepted  definition  of  the  word  **heir"  as  **one  on 
whom  the  law  casts  an  estate  upon  the  death  of  the 
ancestor"  (Desloge  v.  Tucker,  196  Mo.  1.  a  599)  must 
go  for  naught. 

There  is  nothing  in  the  court's  rulings  in  Buxton 
V.  Kroeger,  219  Mo.  224,  or  in  O'Day  v.  Meadows,  194 
Mo.  588,  or  in  Christ  v.  Kuehne,  172  Mo.  118,  which  mil- 
itates against  the  conclusion  reached  here  as  to  the 
necessity  in  the  creation  of  an  estate  of  its  vesting  in 
praesenti  upon  the  execution  and  delivery  of  the  deed. 


Digitized  by 


Google 


VOL.  260,  APRIL  TERM,  1914.  459 

Johnson  v.  Calvert 

In  each  of  these  cases  the  facts  clearly  show  that  the 
estates  there  in  controversy  vested  upon  the  execution 
of  the  instruments  construed.  Whatever  may  have 
been  said,  therefore,  especially  in  O'Day  v.  Meadows, 
supra,  in  construing  section  2876,  Revised  Statutes 
1909,  as  to  the  validity  of  instruments  creating  estates 
of  freehold  in  the  future  without  the  creation  at  the 
same  time  and  in  the  same  instruments  of  a  particular 
estate  to  support  them,  can  have  no  application  here. 

Under  the  rule  above  announced  as  to  the  vesting 
of  estates  in  praesenti  there  is  no  lack  of  authority 
that  where  a  deed  is  attempted  to  be  made  to  the  heirs 
of  one  living  the  same  is  void  for  uncertainty.  [Book- 
er V.  Tarwater,  138  Ind.  385,  395;  Hall  v.  Leonard,  18 
Mass.  27;  Morris  v.  Stephens,  46  Pa.  St.  200.]  In  the 
Booker  case,  supra,  the  grantees  named  were.  **  Fran- 
cis Carrico's  heirs;"  in  the  Hall  case,  supra,  they  were 
**the  heirs  of  Ephraim  Leonard,"  and  in  the  Morris 
case,  supra,  *Hhe  heirs  of  my  son  Andrew."  In  each 
of  these  cases  the  father  of  the  heirs  referred  to  was 
living  at  the  time  of  the  execution  of  the  deed  which 
was  held  in  consequence  of  said  fact  to  be  void.  No 
case  has  been  found  to  support  a  grant  to  a  man 's  heirs, 
he  being  living  at  the  time  of  the  grant.  [Hall  v. 
Leonard,  1  Pick.  27.] 

In  the  light  of  these  weU  reasoned  authorities,  it 
cannot  be  held  that  tenancies  in  common  are  created 
in  Mary  E.  Johnson  and  the  heirs  of  Thomas  John- 
son. 

A  tenancy  in  common  not  having  been  created  by 
the  deed,  can  its  language  be  so  construed,  in  harmony 
with  well  established  principles,  as  to  create  a  life 
estate  in  Mary  E.  Johnson,  with  remainder  over  in 
the  heirs  referred  tof  In  approaching  this  question  . 
it  seems  to  necessarily  follow  from  the  reasoning  em- 
ployed in  the  rulings  as  to  the  first  inquiry  that  its 
solution  likewise  solves  the  question  as  to  the  nonex- 
istence of  a  life  estate.    Sic,  if  no  estate  vested  in 
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the  heirs  of  Thomas  Johnson,  then,  from  the  very 
terms  of  the  deed,  which  are  general  and  unconditional, 
a  fee  was  created  in  Mary  K  [Green  v.  Sntton,  50  Mo. 
186,  192.]  But  let  us  view  it  from  another  vantage. 
Ordinarily  a  life  estate  is  created  by  words  of  express 
limitation,  and  such  an  estate  will  not  be  assumed  un- 
less there  are  such  words  or  their  equivalents. 

In  deeds,  as  in  devises,  express  words  are  not 
necessary  to  create  a  life  estate,  but  the  purpose  so 
to  do  must  clearly  appear  from  the  entire  instrument 
[Cross  V.  Hoch,  149  Mo.  325;  Lewis  v.  Pitman,  101  Mo. 
281.]  The  construction  of  the  deed  in  question  is  not 
hindered  by  the  employment  of  different  terms  or 
forms  of  expression,  for  in  the  granting,  holding  and 
warranting  clauses  we  find  the  same  language.  Tak- 
ing the  deed  as  a  whole,  therefore,  we  have  simply  to 
determine  whether  the  language  used  is  sufficient  to 
create  a  life  estate  with  remainders  over.  That  the 
words  used  do  not  expressly  or  by  clear  implication, 
create  a  life  estate  in  Mary  E.  Johnson  is  evident, 
and  as  much  is  admitted  by  appellants  who  neverthe- 
less contend  in  effect  that  the  terms  employed  create 
an  estate  tail  which,  under  our  statute  (Sec.  2872,  B. 
S.  1909)  is  converted  into  a  life  estate  in  Mary  E. 
Johnson  with  remainder  in  fee  to  the  heirs  of  Thomas 
Johnson.  Briefly,  an  estate  tail  is  an  estate  of  inher- 
itance, descending  not  to  heirs  generally,  but  to  the 
heirs  of  the  grantee's  body.  In  the  creation  of  this 
estate,  therefore,  it  is  necessary  to  employ  words  of 
inheritance  as  well  as  of  procreation.  [Tygard  v.  Hart- 
well,  204  Mo.  200,  207;  Summet  v.  City  Rea.  &  Bro. 
Co.,  208  Mo.  501.] 

Our  reports  are  replete  with  much  learning  as  to 
the  origin,  development  and  destruction  by  statute  of 
this  character  of  estate,  commencing  with  the  case  of 
Farrar  v.  Christy,  24  Mo.  1.  c.  468,  down  through  many 
cases,  not  necessary  to  be  cited  here,  to  Tygard  v. 
Hartwell,  supra,  and  Gray  v.  Ward,  234  Mo.  291,  297. 
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An  examination  of  the  terms  creating  the  estate  in 
each  of  these  discloses  that  words  of  inheritance,  as 
well  as  procreation,  have  uniformly  been  nsed.  No 
estate  for  life  with  remainder  over  having  been  cre- 
ated by  the  language  used  in  the  deed  in  question, 
and  the  necessary  words  being  absent  to  create  an 
estate  tail,  and  the  said  deed  containing  all  the  essen- 
tials to  the  creation  of  a  fee  simple  title,  there  is  no 
room  for  any  conclusion  other  than  that  said  deed  cre- 
ated an  estate  in  fee  in  Mary  E.  Johnson  and  that 
the  words  **and  the  heirs  of  Thomas  Johnson''  are 
for  the  various  reasons  stated,  ineffectual,  void  for 
uncertainty  (Hall  v.  Leonard,  supra;  2  Devlin  on 
Deeds  (3  Ed.),  sec.  846c  and  notes)  and,  therefore, 
meaningless. 

Notwithstanding  what  seems  to  us  to  be  a  well 
sustained  conclusion  as  to  the  interpretation  of  the 
deed  in  question,  it  is  held  in  the  majority  opinion 
that  the  word  ** heirs"  should  be  construed  as  ** chil- 
dren,'' whereby  the  grantees  become  tenants  in  com- 
mon. 

The  language  of  the  deed  is  not  such  that  the 
word  '* heirs"  can  be  properly  construed  as  meaning 
"children"  so  as  to  authorize  such  a  construction  of 
the  deed  as  it  is  claimed  would  follow  the  use  of  the 
last  mentioned  word. 

While  in  Rines  v.  Mansfield,  96  Mo.  394,  the  court 
ruled  conversely  in  regard  to  the  special  words  re- 
ferred to,  and  held  that  the  word  ** children"  in  the 
granting  clause  of  a  deed  meant  '* heirs,"  the  reason 
stated  for  this  holding  was  that  it  was  '*a  construction 
forced  by  the  habendum  clause."  [Tygard  v.  Hart- 
well,  204  Mo.  1.  c.  206.]  From  this  it  will  be  seen  that 
it  was  only  due  to  the  language  of  the  deed  in  that 
particular  case  that  the  substituted  use  of  one  of  these 
words  for  the  other  was  there  authorized. 

Parenthetically,  it  is  pertinent  to  state  in  this 
connection  that  in  its  general  holding  the  Rines  case 
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is  an  authority  for  the  construction  we  have  placed 
upon  the  deed  in  the  instant  case.  To  illustrate,  in  the 
latter  case  the  deed  being  to  **Mary  E.  Johnson  and 
the  heirs  of  Thomas  Johnson,"  we  hold  that  the  gran- 
tor named  took  the  fee,  while  in  the  Rines  case  the 
granting  clause  being  to  *'M.,  her  children  and  as- 
signs" and  the  habendum  and  warranty  clauses  to  **M., 
her  heirs  and  assigns,"  it  was  held  that  **M."  took 
the  fee  and  not  as  tenant  in  common  with  her  chil- 
dren. 

In  Roberts  v.  Crimie,  173  Mo.  572,  the  testator  de- 
vised his  real  estate  to  **his  daughter  and  to  her  heirs," 
and  the  court  held  that  the  word  ** heirs"  in  that  con- 
nection could  not  be  construed  to  mean  ''children,"  but 
was  used  in  the  same  sense  as  if  the  gift  had  been 
made  by  deed  and  that  the  will  devised  the  fee  and 
not  a  life  estate  to  the  daughter.  We  quote  the  rul- 
ings in  these  cases  that  the  reasons  for  the  general 
rule  to  be  deduced  therefrom  may  appear;  it  is,  m 
effect,  as  follows:  that  the  word  ''heirs"  will  not  be 
construed  to  mean  "children"  except  when  it  is  nec- 
essary to  carry  out  the  clear  intention  of  the  testa- 
tor, and  where  an  estate  in  fee  has  been  created,  as 
we  contend  was  done  in  the  instant  case,  it  will  not 
be  cut  down  or  limited  by  a  subsequent  clause,  unless 
the  words  of  limitation  are  as  clear  and  decisive  as 
the  principal  language  which  effects  the  conveyance 
of  the  real  estate. 

Taking  into  consideration,  therefore,  the  unequiv- 
ocal language  of  the  deed  under  consideration,  and  the 
utter  absence  of  any  words  of  limitation,  which,  con- 
sidering the  circimistances,  can  have  any  binding  ef- 
fect, we  are  of  the  opinion  that  in  this  case  the  word 
"heirs"  cannot  properly  be  construed  to  mean  "chil- 
dren." This  conclusion  is  in  accord  with  the  reason- 
ing of  this  court  in  Tygard  v.  Hartwell,  supra. 
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From  all  of  which  it  follows  that  the  judgment  of 
the  trial  court  should  be  aflfirmed.  Graves  and  Paris, 
JJ.f  concur. 


EDITH  E.  BOESEL,  an  Infant,  by  ADAM  BOESEL, 
her  Next  Friend,  Appellant,  v.  WELLS  FARGO 
&  COMPANY. 

In  Banc,  July  14,  1914. 

1.  CONTRIBUTORY  NEGLIGENCE:  Not  Pleaded.  To  render  con- 
tributory negligence  available  as  an  affirmatlye  defense  it  must 
be  pleaded;  but  notwithstanding  it  is  not  pleaded,  if  plaintiffs 
proof  shows  his  contributory  negligence  to  an  extent  barring 
recovery  as  a  matter  of  law,  such  negligence  is  available  to  de- 
fendant in  support  of  its  demurrer  to  the  evidence,  which,  in 
that  case,  should  be  sustained.  But  if  contributory  negligence  is 
not  pleaded,  an  instruction  to  the  jury  based  on  defendant's 
proof  tending  to  establish  it  should  not  embody  it. 

2.  :  :  No  Appeal  by  Defendant.  Even  though  de- 
fendant has  not  appealed,  and  is  manifestly  satisfied  with 
the  verdict  rendered  for  it,  yet  if  plaintiff's  evidence  established 
contributory  negligence  (though  not  pleaded)  to  such  an  extent 
that,  as  a  matter  of  law.  It  forbids  a  judgment  In  his  favor,  the 
judgment  will  not  be  reversed. 


:  :  Child.    Plaintiff,  a  child  a  few  months  under 

fifteen  years  of  age,  was  told  by  defendant's  foreman,  at  its  bam, 
that  he  was  going  to  an  upper  story  and  if  the  telephone  rang 
to  call  him,  and,  in  coming  to  call  him,  to  use  the  elevator, 
which  was  made  to  ascend  and  descend  by  two  wire  ropes. 
As  the  elevator  passed  the  .second  floor,  there  was  a  vacant 
space  of  about  two  Inches  between  the  edge  of  that  floor  and 
the  edge  of  the  elevator's  floor.  Plaintiff  testified  that  she 
had  used  the  elevator  a  hundred  times  for  the  same  purpose 
In  the  preceding  three  months;  that  she  learned  to  operate 
it  in  a  very  short  time;  that  she  had  never  sat  down  on  the 
elevator  floor  before;  that  she  knew  there  was  a  crack  between 
the  edge  of  the  elevator  and  the  second  floor;  that  she  had  seen 
it  often  as  she  went  up;  that  it  looked  as  though  it  would  be 
wide  enough  for  her  leg  to  go  through  without  hitting  or  touch- 
ing her  leg  at  all;  that,  when  the  telephone  rang,  she  sat  down 
on  the  floor,  permitted  her  leg  to  hang  over  the  side  of  the 
elevator,  and  pulled  at  the  rope,  and  when  the  elevator  reached 
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the  Becond  floor,  the  knee  was  hurt.  Held,  that,,  as  a  matter  of 
law,  considering  her  age  and  the  drcumstances,  she  was 
guilty  of  contributory  negligence,  and  cannot  recoyer  on  the 
common-law  count  of  her  petition. 

4.  NEGLIGENCE:  Employing  Child  to  Operate  an  Elevator: 
Penal  SUtute.  The  statute  (Sec.  1723,  R.  S.  1909)  making  ft  a 
misdemeanor,  in  either  parent  or  employer,  to  employ  any  child 
under  sixteen  years  of  age  in  operating  or  assisting  in  operat- 
ing any  passenger  or  freight  elevator,  is  a  penal  statute,  and 
like  other  penal  statutes  must  be  strictly  construed,  and  in 
order  for  plaintiff  to  recover  civil  damages  for  a  violation  there- 
of, since  it  imposes  no  liability  but  the  criminal  one,  the  evi- 
dence must  clearly  establish  a  criminal  infraction  thereof, 
namely,  that  plaintiff  was  in  fact  employed  by  defendant 
Furthermore,  if  the  injury  is  one  that  happened  by  causes  in- 
dependent of  a  violation  of  the  statute,  no  action  arises  on  the 
basis  of  a  violation  thereof. 

Held,  by  WOODSON,  J.,  concurring,  that  the  statute  (Sec  1723, 
R.  S.  1909),  means  that  plaintiff,  being  under  sixteen  years 
of  age,  could  not  in  any  legal  way  be  employed  to  operate 
or  assist  in  operating  an  elevator,  and  should  not  be  shorn 
of  its  humane  purpose  (as  was  the  railroad  trespass  statute 
— by  the  humanitarian  doctrine)  by  any  unnatural  or 
strained  construction;  but  the  judgment  should  not  be  re- 
versed, because  no  reasonable  man  can  give  credence  to 
the  unnatural  story  told  by  plaintiff  that  she  was  told  by  de- 
fendant's foreman  that  he  was  going  to  the  third  story  of 
the  bam  and  if  she  would  call  him  when  the  telephone  rang 
he  would  give  her  a  quarter  and  to  use  the  elevator  when 
she  came  to  call  him. 

5.  :  :  :   Permisalon  of  Mother.    Testimony  in 

such  case  that  defendant  had  notified  the  mother  of  plaintiff 
to  keep  her  away  from  the  bam  where  the  elevator  was 
operated,  is  competent  evidence  (by  reason  of  the  provisions 
of  the  statute  relied  on)  on  the  question  of  whether  said  child 
was  employed  to  operate  the  elevator. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hotk  W.  B. 
Homer,  Judge. 

Affirmed. 

W.  E.  Knowles  and  Earl  M.  Pirkey  for  appellant 

(1)  The  violation  of  a  statute  forbidding  the  em- 
ployment of  a  child  is  negligence  per  se.  Brombey  v. 
Laundry  Co.,  134  Iowa,  45;  Marino  v.  Lehmaier,  173 
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N.  T.  530;  Strafford  v.  Iron  &  Steel  Co.,  238  111.  371; 
Car  &  Foundry  Co.  v.  Dimentraut,  214  111.  509 ;  Lore  v. 
Am.  Mfg.  Co.,  160  Mo.  622.  These  cases  also  held  that 
contributory  negligence  is  no  defense.  (2)  An  instruc- 
tion requiring  the  jury  to  find  that  defendant's  negli- 
gence was  the  sole  cause  of  the  injury  is  erroneous. 
Wallach  v.  Transit  Co.,  123  Mo.  App.  168;  Newcomb 
V.  Railroad,  169  Mo.  431;  Harrison  v.  Light  Co.,  195 
Mo.  623.  Negligence  of  a  parent  cannot  be  imputed 
to  a  child  suing  in  its  own  right.  Berry  v.  Railroad, 
214  Mo.  603 ;  Neff  v.  Cameron,  213  Mo.  350.  Minors  are 
not  expected  to  exercise  the  care  of  adults.  Whether 
a  minor  exercises  proper  care  is  almost  always  a  ques- 
tion for  the  jury.  Obermeyer  v.  Chair  Mfg.  Co.,  229 
Mo.  106;  Shortridge  v.  Scarritt  Estate,  145  Mo.  App. 
295.  Contributory  negligence  to  be  availed  of  must  be 
pleaded  in  the  answer.  Hughes  v.  Railroad^  127  Mo. 
453;  Meily  v.  Railroad,  215  Mo.  588;  White  v.  Rail-  ' 
road,  250  Mo.  476;  CoUett  v.  Kuhlman,  243'  Mo.  591. 
Where  contributory  negligence  is  not  pleaded  defend- 
ant can  avail  himself  of  the  defense  only  when  plain- 
tiff's evidence  so  clearly  shows  contributory  negligence 
that  the  case  must  be  taken  from  the  jury.  Stewart 
V.  Railroad,  142  Mo.  App.  324 ;  State  ex  rel.  v.  Hallen, 
146  S.  W.  1176.  Instructions  undertaking  to  select 
certain  portions  of  the  evidence  and  commenting  on 
the  force  and  effect  thereof  are  erroneous.  Barr  v. 
Kansas  City,  105  Mo.  559;  Connolly  v.  Railroad,  120 
Mo.  App.  652;  Williams  v.  Stevens,  38  Mo.  App.  164; 
State  V.  Mitchell,  229  Mo.  697.  (3)  The  law  does  not 
require  a  litigant  to  voluntarily  give  his  deposition. 
It  cannot  be  taken  where  plaintiff  must  be  present  to 
make  out  his  case.  Bispham  on  Equity  (6  Ed.),  p. 
682,  sec.  561;  Matthews  v.  Railroad,  142  Mo.  668;  Ess 
V.  Griffith,  139  Mo.  322;  Tyson  v.  Sav.  &  Loan  Assn., 
156  Mo.  595;  Ex  parte  Kreiger,  7  Mo.  App.  374. 

260  Mo.— 30 
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W.  F.  Evans  and  E.  T.  Miller  for  respondent. 

(1)  Plaintiflfs'  testimony  itself  does  not  show 
that  she  was  an  employee  of  defendant.  The  purpose 
of  the  statute,  as  shown  by  the  title  to  the  Act  of 
1907,  was  to  ** regulate  the  employment"  of  children 
in  gainful  occupations,  and  the  term  ** employed''  as 
used  in  the  statute,  must  be  given  its  plain  and  ordi- 
nary meaning.  Railroad  v.  Wilson,  138  U.  S.  505. 
Again,  even  upon  plaintiff's  testimony  in  support  of 
her  theory,  she  was  not  employed  to  *' operate  or  as- 
sist in  operating"  the  freight  elevator.  If  she  was 
employed,  she  was  employed  to  answer  the  telephone, 
and  her  evidence  cannot  show  a  violation  of  this  crim- 
inal statute  by  defendant.  (2)  Plaintiff's  negligence 
was  shown  by  plaintiff's  own  testimony,  and  the  de- 
fense of  contributory  negligence  was  open  to  defend- 
ant.   Allen  V.  Transit  Co.,  183  Mo.  424. 

FARIS,  J. — This  case  coming  into  Banc  from  Di- 
vision Two,  we  adopt  with  some  minor  emendations, 
the  statement  thereof  made  by  Roy,  C,  who  wrote  the 
opinion  in  Division.    It  runs  thus : 

Suit  for  damages  for  personal  injuries.  Verdict 
and  judgment  for  defendant,  from  which  plaintiff  ap- 
peals. 

The  defendant  had  its  bam  at  the  northeast  cor- 
ner of  Johnson  and  Spruce  streets  in  St.  Louis.  It 
fronts  south  on  Spruce.  It  is  75  feet  front  by  175  feet 
deep.  The  office  is  on  the  first  floor  in  the  southeast 
comer.  That  floor  is  used  for  vehicles.  At  the  north 
end  of  the  building  is  a  freight  elevator  about  thir- 
teen feet  by  nine.  It  is  operated  by  wire  cables.  Across 
the  south  opening  to  the  elevator  is  a  wooden  remova- 
ble bar  about  three  feet  high.  Near  the  elevator  be- 
gins a  chute  by  which  horses  are  taken  to  and  from 
the  stalls  on  the  second  floor.  Hay  and  other  feed  is 
kept  on  the  third  floor.     Near  the  foot  of  the  chute 
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is  an  extension  bell  from  the  telephone,  which  rings 
whenever  there  is  a  call  on  the  telephone.  As  the  ele- 
vator passes  through  the  second  floor  there  is  a  space 
of  about  two  inches  between  the  edge  of  the  elevator 
and  the  side  of  the  opening  in  the  floor.  John  Hodg- 
son was  the  foreman  in  charge  of  the  bam. 

The  plaintiff  lived  with  her  parents  in  the  prop- 
erty adjoining  the  bam  on  the  west.  The  plaintiff  Vas 
injured  on  August  19,  1909,  and  was  fifteen  years  old 
in  December  following.  The  injury  occurred  between 
five  and  six  o^clock  in  the  afternoon.  Plaintiff  testi- 
fied as  to  what  occurred  between  her  and  Hodgson  and 
as  to  how  the  injury  occurred,  as  follows : 

*'I  was  called  into  the  building  by  John  Hodgson; 
he  was  the  stable  boss;  bossed  the  men  and  worked 
some  himself.  He  was  working  for  the  Wells  Fargo 
Express  Company. 

'*Q.  What  did  he  say  to  you!  A.  He  told  me  if 
I  would  answer  the  telephone  he  would  pay  me  for 
it. 

*'Q.  Now,  tell  what  he  said  and  what  you  said  on 
this  occasion!  A.  He  called  me  into  the  office  in  the 
stable  and  asked  me  if  I  would  answer  the  telephone ; 
I  told  him  yes,  and  asked  him  how  much  he  would  give 
me;  he  said  he  would  pay  me  to-night.  He  said  he  was 
going  up  to  the  third  floor  to  get  some  sacks  to  clean 
the  diute  out  with,  and  told  me  if  a  call  came  in  to  use 
the  elevator  and  not  to  go  up  the  chute,  because  he  was 
afraid  the  horses  would  kick  me,  and  then  a  call  came 
for  him  and  I  went  and  used  the  elevator.  When  a  call 
came  for  him  I  got  on  the  elevator.  That  was  after 
he  told  me  he  was  going  to  the  third  floor.  When  I 
got  on  the  elevator,  I  pulled  the  wire  that  made  the 
elevator  go  up;  I  went  pretty  near  to  the  third  floor. 
Then  I  was  called  down  and  I  came  down  to  the  bar. 
My  little  brother  called  me  down,  and  when  I  got  down 
I  stopped  the  elevator  there.  When  I  got  down  I  put 
tuy  leg  over  the  bar.    That  bar  was  about  three  feet 
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above  the  floor.  My  brother  was  in  the  chute  at  the 
time  he  called^  but  before  I  got  down  he  went  out  of  the 
chute  and  went  on  the  second  floor ;  I  did  not  get  off  the 
elevator  at  all.  Then  I  started  to  the  second  floor  to 
get  John  Hodgson.  As  I  went  up  my  leg  got  caught 
between  the  elevator  and  the  second  floor  and  was 
crushed.  The  elevator  does  not  fit  dose  against  the 
second  floor.  There  is  a  space  between  them ;  I  couldn't 
just  exactly  tell  how  wide  it  was.  It  looked  as  though 
it  would  be  wide  enough  for  my  leg  to  go  through  with- 
out hitting  or  touching  the  floor  at  all.  The  elevator 
got  past  the  second  floor  and  my  little  brother  stepped 
in  after  I  got  my  leg  back  on  the  elevator.  My  biee 
was  dragged  between  the  elevator  and  the  second  floor. 
My  mother  ran  over  and  helped  me  out  of  the  building. 
My  little  brother  took  me  back  to  the  first  floor  on  the 
elevator.    .    .    . 

* '  Q.  Now,  state  whether  or  not  you  were  ever  paid 
for  the  afternoon  for  answering  the  telephone  at  the 
time  you  were  hurt!  A.  Yes,  sir;  John  Hodgson  paid 
me  a  quarter.  I  had  answered  the  telephone  before 
the  19th  of  August.  I  answered  it  before  when  asked 
to  by  John  Hodgson.  I  was  paid  for  answering  it  on 
those  occasions  for  about  three  months.  I  did  not  an- 
swer it  steadily  every  day.  Just  whenever  I  was  called 
in  there.  I  did  not  know  how  to  operate  the  elevator. 
John  Hodgson  told  me  how,  not  very  long  after  he 
had  told  me  to  answer  the  telephone.'' 

On  cross-examination  the-  plaintiflf  testified  as  fol- 
lows: 

**The  movement  of  the  elevator  was  regulated 
solely  and  entirely  by  these  wires,  to  the  best  of  my 
knowledge.  They  were  the  only  wires  I  knew  of.  I 
operated  it  time  and  again  by  those  two  wires,  and  had 
seen  other  people  operate  it  by  them.  I  never  saw 
anybody  operate  it  in  any  other  way.  Those  wires 
were  not  quite  touching  the  wall.  When  Mr.  Hodgson 
explained  to  me  how  to  operate  the  elevator  I  tried  to 
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see  if  I  could  do  it;  I  did  it  all  right.    I  learned  in  a 
very  short  time  how  to  operate  it  .    From  that  time 
on  to  the  time  I  was  hurt,  I  operated  the  elevator  by 
those  wires  at  least  one  hundred  times.    In  operating 
the  elevator  at  least  one  hundred  times  I  never  before 
this  time  sat  down  on  the  elevator;  that  was  the  first 
time.    In  operating  the  elevator  before,  I  had  passed 
the  second  floor  and  gone  up  toward  the  third  floor  at 
times.     I  knew  there  was  a  crack  between  the  south 
edge  of  the  elevator  and  the  second  floor.    I  had  seen 
it  often  as  I  went  up  by  it.    It  was  light  at  the  time 
I  was  operating  it.    ...    I  heard  a  call  way  down 
at  the  south  end  of  the  building;  then  I  got  on  the  ele- 
vator which  was  way  up  in  the  north  end  of  the  build- 
ing, And  pulled  the  wire  and  started  it ;  I  was  standing 
up  then.    ...    I  went  up  to  the  second  floor  and  got 
almost  to  the  third  floor.    I  didn't  see  Mr.  Hodgson 
on  the  third  floor.     There  are  horses  and  stalls  all 
through  on  the  second  floor.    They  are  on  the  side  of 
the  elevator.     Closed  ones  are  higher  than  me,  and 
those  open  are  not.    Those  on  the  side  I  don't  think 
are  higher  than  me.    I  didn't  go  up  to  the  third  floor 
so  I  could  see  over  the  stalls.  I  thought  he  was  on  the 
third  floor;  he  told  me  before  he  was  going  up  to  the 
third  floor  to  get  the  sacks,  and  I  started  up  to  the 
third  floor.    He  went  up  to  the  third  floor  on  the  ele- 
vator.   When  I  went  up  there  to  call  him  I  found  he 
was  down  on  the  ground.    I  didn't  know  where  he  was. 
I  never  did  find  out.    My  little  brother  called  me  to 
come  down  and  I  went  through  the  space  again  be- 
tween the  second  floor  and  the  elevator.  ....      My 
little  brother  was  standing  right  by  the  elevator  when 
he  called  me  and  told  me  that  Hodgson  had  gone  up  to 
the  second  floor.    I  don't  know  how  long  it  took  me 
to  find  him  when  I  started  upstairs,  or  how  long  it 
would  take  to  run  the  elevator  from  the  ground  floor 
almost  to  the  third  floor.    When  I  found  that  Mr.  Hodg- 
son had  gone  up  the  chute  to  the  second  floor  I  pulled 
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the  wire  again  with  my  leg  over  the  bar.  I  knew  that 
if  I  pulled  one  wire  that  it  would  send  the  elevator  up, 
and  if  I  pulled  the  other  wire  it  would  send  it  down. 
.  .  .  I  was  sitting  on  the  elevator  with  my  leg  over 
the  bar  when  I  started  up  and  the  side  of  my  leg  rubbed 
the  bar.  When  I  got  up  to  the  second  floor  I 
stepped  on  the  elevator,  and  that  is  the  first  time  in 
over  a  hundred  times  that  I  operated  the  elevator  that 
I  had  ever  gone  up  with  my  leg  over  it.  When  I  got 
up  to  the  second  floor  the  outside  of  my  left  knee  was 
hurt.  I  had  not  changed  my  position  at  all.  I  sat  right^ 
on  'che  elevator  going  up.  My  leg  just  from  the  knee  was 
hanging  over.  I  don't  know  how  it  was  done,  but  it 
scraped  through.  My  knee  was  struck,  all  scraped  on 
the  outer  side.  I  just  had  one  leg  over  the  elevatoh  My 
little  brother  stopped  the  elevator.  I  could  not  do  any- 
thing to  stop  it.  He  just  pulled  the  wife  that  stopped 
it.  He  is  eleven  years  old  in  May.  I  don't  believe 
I  ever  saw  him  operate  the  elevator  before.  I  did  not 
tell  him  how  to  stop  it.  He  had  seen  me  and  all  of  them 
operate  it  and  just  picked  it  up  and  could  stop  it  very 
easily.  I  screamed  but  that  did  not  bring  him  up  to 
stop  the  elevator,  he  was  already  at  the  bottom.  When 
I  was  going  up,  he  was  standing  at  the  wall,  on  the 
west  side  of  the  elevator,  and  when  I  screamed  he  let 
the  elevator  go  past  the  second  floor.'' 

John  Reynard  testified  for  the  plaintiff:  ''I  am 
twelve  years  old  and  I  live  at  407  South  Fifteenth 
street,  across  the  street  from  the  Wells  Fargo  Build- 
ing. I  was  around  that  building  in  August,  1909,  be- 
fore this  little  girl  got  hurt.  I  remember  when  she  got 
hurt.  I  have  seen  her  in  the  oflSce  answering  the  tele- 
phone, about  twice.  I  do  not  know  exactly  when  it  was. 
It  was  near  the  time  she  got  hurt;  it  was  before  that. 
Mr.  Hodgson  was  upstairs  when  the  telephone  rang  and 
she  went  to  the  chute  and  called  Mr.  Hodgson  and  he 
came  down ;  I  do  not  know  what  he  did  when  he  came 
down;  I  left  the  stable.     On  the  other  time  that  she 
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answered  the  telephone  I  did  not  see  her  call  any  one. 
It  was  about  six  weeks  before  she  got  hurt  that  I  saw 
her  answer  the  telephone,  when  she  called  Mr.  Hodg- 
son.'' 

On  cross-examination,  the  witness  testified:  *'The 
time  I  heard  her  call  Mr.  Hodgson  was  about  six*  weeks 
before  she  got  hurt,  and  that  time  she  went  to  the 
chute  to  call  him.  Edna  and  the  other  children  and  I 
living  there  in  the  neighborhood  used  to  go  in  the  build- 
ing every  once  in  a  while.  I  did  not  play  around  there 
very  often.  Mr.  Hodgson  used  to  tell  us  children  to 
get  out  of  there  once  in  a  while.  About  six  weeks 
before  Edna  was  hurt,  when  she  called  him,  I  did  not 
wait  until  Mr.  Hodgson  got  down  before  I  went  away 
from  the  building.  When  I  found  Mr.  Hodgson  was 
going  to  come  down  I  got  away  from  the  building.  I 
bad  heard  Mr.  Hodgson  tell  all  of  us  children  that 
played  together  to  get  away  from  the  building.  I  had 
played  with  Edna  around  the  building.  I  had  heard 
bim  tell  all  of  us  to  get  away  from  the  stable  very 
often.  He  had  told  us  children  about  five  times  within 
a  month,  or  two  before  Edna  got  hurt  to  get  out  of  tlie 
building,  we  might  get  hurt.  The  other  time  I  heard 
Edna  answer  the  telephone,  she  did  not  call  anybody. ' ' 

On  re-direct  examination  the  witness  stated:  *'I 
bave  never  heard  Mr.  Hodgson  or  anybody  tell  Edna 
to  leave  the  building." 

On  re-cross  examination,  the  witness  stated:  *'At 
the  time  Mr.  Hodgson  would  tell  us  to  go  out,  I  was  not 
in  the  building.  Edna  was  not  in  the  building.  She 
was  never  around  there  when  Mr.  Hodgson  would  or- 
der me  to  get  out    I  did  not  tell  you  that  just  now. ' ' 

Nine  of  the  employees  of  the  defendant  testified 
that  plaintiff  was  told  by  Hodgson  and  McGinnis  to 
leave  the  bam,  some  of  them  saying  it  was  frequently 
done.  Several  of  the  plaintiff's  neighbors  testified  to 
the  same  effect. 
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Hodgson  testified  that  on  one  occasion  he  threw 
a  quarter  to  some  children  and  told  them  to  buy  a 
watermelon  and  get  away  from  there.  He  denied  that 
he  ever  requested  plaintijBF  to  answer  the  telephone  or 
operate  the  elevator,  but  testified  that  he  told  her  many 
times 'to  get  out  of  the  building,  and  that  on  one  or 
two  occasions  he  put  her  out. 

There  are  two  counts  in  the  petition.  The  first 
charges  common-law  negligence  in  employing  the  plain- 
tiff, knowing  that  she  had  not  sufficient  age,  experience, 
judgment  and  skill  to  run  the  elevator.  That  count 
contained  the  following: 

'*That  on  August  19,  1909,  defendant's  foreman, 
then  in  charge  of  said  building  for  defendant,  requested 
plaintiff  to  answer  calls  on  said  telephone  and  to  notify 
him  in  case  of  a  call  on  said  telephone,  and  promised 
plaintiff  to  pay  her  a  compensation  in  money  if  she 
would  perform  said  service,  whereupon  plaintiff  told 
said  foreman  she  would  perform  said  service  and  un- 
dertook at  once  in  pursuance  of  said  request  to  answer 
said  telephone  and  notify  said  foreman  of  said  calls, 
and  on  said  day  after  so  requesting  plaintiff  to  answer 
said  telephone  said  foreman  ascended  to  some  floor  of 
said  building  above  its  first  floor,  and  before  so  as- 
cending informed  plaintiff  that  he  was  going  up  in 
said  building  and  directed  her  that  in  case  a  call  should 
come  over  said  telephone  while  he  was  there  for  her 
to  ascend  in  said  building  and  notify  him  of  said  call, 
and  negligently  directed  her  that  in  such  case  for  her 
to  so  ascend  by  means  of  said  elevator,  and  negligently 
directed  her  to  use  and  operate  said  elevator  for  such 
purpose. 

''That  on  August  19, 1909,  after  said  foreman  had 
so  ascended  and  while  he  was  in  some  part  of  said 
building  above  its  first  floor,  a  call  came  over  said 
telephone,  and  plaintiff  immediately  in  pursuance  of 
the  said  request  and  directions  of  said  foreman  at- 
tempted to  find  and  notify  him  of  said  call,  and  for 
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the  purpose  of  finding  him  to  so  notify  him,"  plaintiff 
got  on  said  elevator  and  operated  it  so  as  to  cause  it 
to  ascend  with  her  thereon  from  said  first  floor. 

'*That  on  August  19,  1909,  by  reason  of  the  neg- 
ligence above  mentioned  of  said  foreman,  while,  as 
aforesaid,  said  elevator  was  ascending  with  plaintiff 
thereon,  her  left  leg  and  knee,  because  of  her  said  lack 
of  sufficient  age,  experience,  skill,  knowledge,  capacity 
and  judgment  to  use  or  operate  said  elevator  with  rea- 
sonable safety  to  herself,  or  to  perceive  or  understand 
the  danger  to  her  arising  from  het  operating  or  using 
said  elevator,  were  caught  between  said  elevator  while 
it  was  so  ascending  and  the  second  floor  of  said  build- 
ing and  thereby  crushed  and  injured.'' 

The  second  coxmt  was  based  on  section  1723  of  the 
Revised  Statutes  which  forbids  the  employment  of 
children  under  sixteen  years  of  age  ''in  any  capacity 
whatever  in  operating  or  assisting  to  operate  any  pas- 
senger or  freight  elevator." 

Upon  the  trial  and  after  the  close  of  all  of  the  tes- 
timony in  the  case  the  court  below  gave  to  the  jury  at 
defendant's  request,  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence  on  the  second  count  of  the 
petition.  Thereupon  plaintiff  took  a  nonsuit  as  to  said 
second  count  of  her  petition,  with  leave  to  move  to 
set  the  same  aside,  which  without  success  she  subse- 
quently did. 

At  the  instance  of  the  defendant  the  following  in- 
struction was  given: 

''The  burden  of  proving  that  defendant  was  negli- 
gent as  charged  in  this  case,  and  as  submitted  by  the 
instructions  herein,  rests  up>on  the  plaintiff,  and  if 
plaintiff  has  not  proven  by  the  preponderance  of  the 
evidence  that  defendant  was  negligent  in  the  manner 
80  stated,  and  that  such  negligence  was  the  sole  cause 
of  plaintiff's  alleged  injuries,  then  your  verdict  must 
be  for  the  defendant." 
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The  above  statement  which  but  slightly  and  im- 
materially varies  from  that  made  by  Roy,  C,  in  Di- 
vision Two,  will,  we  think,  be  found  sufl5cient  to  make 
clear  the  points  discussed  in  the  below  opinion, 

OPINION. 

I.  Plaintiff  complains  of  the  act  of  the  court  below 
in  modifying  an  instruction  offered  by  her,  by  insert- 
ing therein  sua  sponte,  the  words,  *'and 
Contributory  that  wKen  she  was  injured  she  was  exer- 
Not  pleaded:  rising  ordinary  care  as  defined  by  other 
inetruction.  instructions,*'  as  also  (and  one  objection 
is  the  corollary  of  the  other)  for  that  the 
court  gave  an  instruction  at  defendant's  request,  sub- 
mitting to  the  jury  the  theory  of  plaintiff's  contrib- 
utory negligence. 

Contributory  negligence  was  not  pleaded  by  de- 
fendant To  render  it  available  as  an  aflSrmative  de- 
fense, it  must  have  been  pleaded.  There  is  no  doubt 
that  the  learned  trial  court  fell  inadvertently  here  into 
an  erroneous  inconsistency.  If  the  proof  of  plaintiff 
showed  her  contributory  negligence  to  an  extent  bar- 
ring recovery  as  a  matter  of  law,  then  such  negligence 
was  available  to  defendant  here  even  though  not 
pleaded.  [Schlereth  v.  Railroad,  96  Mo.  1.  c.  514;  Col- 
lett  V.  Kuhlman,  243  Mo.  585.]  In  such  case  the  de- 
fendant's demurrer  to  the  evidence  of  plaintiff  should 
have  been  sustained.  [White  v.  Railroad,  250  Mo. 
476.]  A  submission  to  the  jury  of  the  issue  of  plain- 
tiff's contributory  negligence  when  no  such  defense 
was  made  in  the  answer,  was  clearly  erroneous  and 
reversible  error  unless  we  can  find  from  the  whole 
evidence  of  plaintiff  that  she  herself  shows  her  own 
contributory  negligence  to  an  extent  which  as  a  mat- 
ter of  law  forbids  a  judgment  in  her  favor.  [Keitel 
V.  Railroad,  28  Mo.  App.  1.  c.  663 ;  Schultze  v.  Railroad, 
32  Mo.  App.  1.  c.  448;  State  ex  rel.  v.  Hallen,  165  Mo. 
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App.  1.  c  438;  White  v.  Railroad,  supra;  CoUett  v, 
Kuhlman,  supra.]  Manifestly  we  ought  not  to  reverse  . 
a  case  if  there  be  no  case,  that  is,  if  there  be  no  suffi- 
cient proof  to  make  a  case  (Sec.  2082,  R.  S.  1909; 
Moore  v.  Railroad,  176  Mo.  1.  c.  545) ;  even  though  de- 
fendant satisfied  as  it  might  well  have  been,  with  its 
victory  below,  has  not  appealed.  [Sec.  1850,  R.  S. 
1909 ;  Turner  v.  Anderson,  236  Mo.  523.]  We  will  next 
then  examine  whether  there  was  sufficient  evidence  to 
make  out  a  case  for  plaintiff  upon  the  first  count  of  her 
petition.  We  lay  by  for  subsequent  discussion  alleged 
error  in  sustaining  a  demurrer  to  the  evidence  on  the 
second  count. 

n.  As  a  preface  or  foreword  I  may  say  that  the 
case  upon  the  whole  does  not  impress  me  as  having  any 
real  justice  or  merit  in  it  So  I  find  it  difficult  to 
approach  it  equitably.  Some  such  im- 
Contributory  pression  was  lately  made  upon  the  mind 
Chiid?*iJSt-  ^^  ^y  learned  associate,  Graves,  J.,  by  the 
terof  Law.  facts  in  the  case  of  State  v.  Long,  257 
Mo.  199.  As  the  testimony  impresses  me, 
there  is  an  almost  palpable  inference  derivable  from 
it  that  the  truth  lies  in  the  view  that  plaintiff  was  hurt 
while  engaged  in  meddlesome  mischief  solely. 

The  discussion  here  is  touching  the  facts  as  to  the 
common-law  negligence  set  up  in  the  first  count  on 
which  the  case  was  sent  to  the  jury.  The  plaintiff 
was  hurt  on  August  19,  1909.  She  was  on  that  date 
fourteen  years,  eight  and  one-half  months  old.  She 
says  she  had  been  operating  this  elevator  for  some 
three  months.  It  was  operated  by  two  wires  (wire 
ropes,  she  clearly  means),  one  of  which  was  pulled  to 
ascend  and  the  other  to  descend.  She  learned,  she 
says,  in  a  very  short  time  how  to  operate  it.  '*From 
that  time  on,*'  to  quote  her  own  testimony,  ''to  the 
time  I  was  hurt  I  operated  the  elevator  by  those  wires 
at  least  one  hundred  times.    ...    I  never  before  this      , 
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time  sat  down  on  the  elevator ;  that  was  the  first  time. 
...  I  knew  there  was  a  crack  between  the  south  edge 
of  the  elevator  and  the  second  floor.  I  had  seen  it  often 
as  I  went  up  by  it.  It  was  light  at  the  time  I  was  op- 
erating if  In  her  direct  examination,  as  to  the  two- 
inch  space  between  the  edge  of  the  second  floor  and  the 
outer  edge  of  the  elevator,  she  says:  ''The  elevator 
does  not  fit  close  against  the  second  floor.  There  is  a 
space  between  them ;  I  could  not  tell  exactly  just  how 
wide  it  was.  It  looked  as  though  it  would  be  wide 
enough  for  my  leg  to  go  through  without  hitting  or 
touching  the  floor  at  all." 

The  closing  words  of  the  above  excerpt,  which  we 
italicise  in  order  to  emphasize  what  we  are  next  to  say, 
bring  this  case  in  legal  eflfect  on  all-fours  with  the 
facts  in  the  case  of  Henry  v.  Railroad,  141  Mo.  App. 
351,  where  as  the  court  finds  and  says,  the  fourteen- 
year-old  boy  who  was  hurt  knew  the  size  of  the  aper- 
ture through  which,  in  revolving  the  turntable,  his  legs 
must  pass,  and  intended  to  draw  his  legs  out  of  dan- 
ger, but  neglecting  to  do  so  timely,  was  caught  and  his 
leg  crushed.  Here  the  plaintiff  did  not  intend  to  draw 
her  leg  out  of  the  way,  but  knowing  the  size  of  the 
aperture  from  having  seen  it  at  least — we  infer  from 
her  testimony— a  hundred  times,  she  merely  relied  on 
her  belief  that  her  leg  could  safely  pass  through  this 
space  and  was  on  this  account  caught  and  hurt. 

In  the  Henry  case,  supra,  at  page  357,  Judge  El- 
lison who  wrote  the  opinion  of  the  court,  said : 

''The  situation  thus  described  leading  plaintiff  to 
his  injury,  is  one  that  should  have  reasonably  been 
avoided  by  a  youth  of  fewer  years  and  of  immensely 
less  experience  than  he.  Why  he  did  not  remain  on  the 
ground  when  he  quit  pushing  on  the  lever  is  not  to  be 
accounted  for  by  his  youth,  for  such  a  boy  as  he  would 
know  that  that  was  the  prudent  and  natural  thing  to 
do,  and  such  as  he,  in  like  situation,  must  be  held  by 
the  courts  to  know  the  probable  consequences.  Keep- 
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ing  in  mind  that  we  are  dealing  with  one  of  his  age, 
and  his  experience  also,  yet  we  can  conclude  but  one 
thing  consistent  with  any  degree  of  reason  and  that  is 
that  he  seated  himself  on  the  table  intending  to  draw 
up  his  legs  when  he  got  to  the  point  of  contact,  and  did 
not  do  it.  An  additional  suggestion  would  seem  to  bar 
his  recovery.  Conceding  his  youth  and  lack  of  judg- 
ment to  the  full  of  the  argument  in  his  behalf,  yet  he 
testified  that  he  saw  his  danger,  but  thought  his  legs 
would  not  be  caught.  Then  he  discovered  they  would 
be  and  began  to  draw  them  up,  succeeding  with  one, 
while  the  other  was  caught  between  the  ends  of  the 
table  and  the  spur  rails.  We  cannot  understand  why, 
if  he  could  get  one  leg  up  into  safety,  he  could  not 
have  gotten  both,  since  they  could  have  been  raised  at 
the  same  time,  either  as  he-  sat  or  by  throwing  him- 
self over  backwards  onto  the  table.  It  seems  to  us 
that  the  effect  of  plaintiff's  position  approaches  the 
point  of  judging  him  as  an  inanimate  body;  or  if  not 
that  extreme,  as  a  body  bereft  of  reason." 

Likewise  in  the  case  of  McGee  v.  Railroad,  214  Mo. 
530,  a  ease  wherein  the  parents  of  a  deceased  boy  thir- 
teen years  old  were  denied  recovery  on  the  ground  of 
the  contributory  negligence  of  the  latter  as  a  matter  of 
law.  Discussing  the  latter  case  it  was  said  by  Lamm, 
J.,  who  delivered  the  opinion  of  the  court: 

"When  an  issue  of  fact  is  framed  and  put  to  a 
jury  on  the  question  of  the  negligence  of  a  minor  the 
general  rule  is  to  so  frame  the  instruction  as  to  grad- 
uate the  degree  of  care  demanded  of  a  child  to  his  age 
and  capacity.  That  rule  requires  that  a  child  should 
be  judged  as  a  child  and  not  as  a  man.  But  the  rule 
does  not  mean  that  the  question  is  always  to  be  sub- 
mitted to  a  jury.  Children  may  be  declared  as  a  mat- 
ter of  law  non  sui  juris  at  certain  tender  years  and 
with  certain  infantile  judgments.  Then,  again,  they 
may  be  declared  sui  juris  as  a  matter  of  law  when  their 
age,  capacity  and  the  circumstances  under  which  they 
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act  are  all  considered.  It  may  be  taken  as  the  most 
enlightened  and  accepted  doctrine  in  the  case  of  in- 
fants that  generally  the  question  of  their  contributory 
negligence  is  one  for  the  jury.  But  it  is  not  the  ac- 
cepted doctrine  that  it  may  not  under  given  circum- 
stances be  dealt  with  as  a  matter  of  law.  If  the  facts 
are  few  and  simple,  devoid  of  confusion  and  compUca- 
tions,  and  if  the  danger  to  be  avoided  is  so  apparent 
as  to  be  within  the  easy  comprehension  of  a  boy  of 
thirteen  years  of  age,  if  that  boy  is  shown  to  be  of 
bright  intelligence  and  of  a  judgment  training  him  to 
caution  and  care  in  the  matter  in  hand — ^we  say  all 
these  things  being  admitted,  then  there  is  no  reason 
why  the  judge  on  the  bench  may  not  as  a  matter  of  law 
under  the  facts  of  the  given  case  declare  there  could 
be  no  two  opinions  among  reasonable  men  about  the 
negligence  of  such  a  boy  measured  by  the  standard 
of  an  ordinarily  prudent  boy.  A  boy  of  that  age  knows 
as  well  as  an  adult  that  a  locomotive  must  follow  the 
rails  and  that  it  cannot  run  around  him  or  avoid  strik- 
ing him  if  he  is  on  the  track  and  gets  in  its  way.'' 

Here  in  the  instant  case  the  plaintiff  knew  and 
fully  appreciated  the  danger.  She  deliberately  hung 
her  leg  over  the  edge  of  the  elevator  platform  and 
knowingly  experimented  to  see  whether  her  leg  could 
go  through  the  space  in  the  elevator  shaft  between  the 
edge  of  the  elevator  platform  and  that  of  the  second 
floor.  She  thought  it  would  safely  pass,  or  as  she  ex- 
presses it,  '^It  looked  as  though  it  would  be  wide 
enough  for  my  leg  to  go  through  without  hitting  or 
touching  the  floor  at  all.'' 

If  the  deceased  boy  in  the  McGee  case,  supra,  had 
but  lived  to  testify  that  he  saw  the  train  coming,  but 
believed  he  could  beat  it  over  the  road  crossing,  the 
latter  case  would  be  as  strong  a  case  forbidding  recov- 
ery as  is  this  one.  Therefore,  as  upon  this  count,  the 
verdict  of  the  jury  was  for  the  right  party,  it  makes 
no  difference  whether  the  court  erred  or  not  in  giving 

Digitized  by  N^jOU^  i^ 


VOL.  260,  APRIL  TERM,  1914.  479 

Boesel  v.  Wells  Fargo  &  Co. 

to  the  jury  instructions  injecting  into  the  case  an  issue 
not  pleaded.  [Hurck  v.  Railroad,  252  Mo.  39 ;  Trainer 
V.  Mining  Co.,  243  Mo.  359;  Quinn  v.  Railroad,  218 
Mo.  545.]    We  disallow  this  assignment  of  error. 

III.  What  we  have  said  in  the  preceding  para- 
graph applies  only  to  the  first  count;  that  which 
charges  common-law  negligence.  Plain- 
Employment  tiff  contends  that  defendant  through  its 
statutory  stable   foreman,   Hodgson,   violated   the 

Negligence.  provisions  of  Section  1723,  Revised  Stat- 
utes 1909,  then  in  force,  but  since  re- 
pealed by  the  Act  of  1911.  [Laws  1911,  p.  132.]  The 
applicable  part  of  the  above  section  in  force  when  the 
injury  happened,  is  thus  written  in  the  statute: 

'*Sec.  1723.  No  child  under  the  age  of  sixteen 
years  shall  be  employed  ...  in  any  capacity  what- 
ever in  operating  or  assisting  to  operate  any  passen- 
ger or  freight  elevator.*' 

There  were  no  provisions  in  the  act  creating  any 
express  civil  liability  by  reason  of  violation.  By  a  sub- 
sequent section  the  violation  of  the  act  was  made  a  mis- 
demeanor, both  in  the  parent  or  guardian,  who  per- 
mitted such  child  to  be  employed  in  the  forbidden  oc- 
cupations, and  in  the  employer  who  employed  such 
child,  and  fines  were  provided  to  punish  both  such  vio- 
lators. 

If  we  shall  find  from  the  facts  that  the  plaintiff 
was  employed  **in  operating  or  assisting  to  operate" 
the  freight  elevator  in  defendant's  bam  then  we  may 
inquire  from  the  decided  cases,  having  brought  the 
case  within  the  statute,  whether  such  act  of  defendant 
perpetrated  through  its  stable  foreman  Hodgson  was 
(a)  negligence  per  se  (Steel  Car  Forge  Co.  v.  Chec, 
107  C.  C.  A.  192;  Scally  v.  Garratt  &  Co.,  11  Cal.  App. 
138;  Casperson  v.  Michaels,  142  Ky.  314;  Hankins  v. 
Reimers,  86  Neb.  307;  Stehle  v.  Automatic  Machine 
Co.,  225  Pa.  St.  348;  Sharon  v.  Winnebago  Furniture 
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Co.,  141  Wis.  185;  Kircher  v.  Ironclad  Mfg.  Co.,  118 
N.  Y.  Supp.  823) ;  (b)  whether  it  foreclosed  to  de- 
fendant ordinarily  the  defense  of  contributory  negli- 
gence (there  was  no  such  plea  here  however),  (Straf- 
ford V.  Republic  Iron  Co.,  238  111.  371 ;  Marquette  Coal 
Co.  V.  Dielie,  208  LI.  116;  Sullivan  v.  Hanover  Cordage 
Co.,  222  Pa.  St.  40;  Lenahan  v.  Pittston  Coal  Co.,  218 
Pa.  St.  311 ;  Inland  Steel  Co.  v.  Yedinak,  172  Ind.  423) ; 
or  (c)  whether  it  was  merely  an  act  of  negligence  in 
the  master  to  go  to  the  jury,  leaving  open  as  a  defense 
the  plea  of  the  contributory  negligence  of  plaintiff,  if 
any,  to  be  passed  on  by  a  jury.  [Sterling  v.  Union 
Carbide  Co.,  142  Mich.  284;  Woolf  v.  Nauman  Co.,  128 
Iowa,  261;  Smith  v.  National  Coal  Co.,  135  Ky.  671; 
Bromberg  v.  Evans  Laundry  Co.,  134  Iowa,  38 ;  Perry 
V.  Tozer,  90  Minn.  431 ;  Eahn  v.  Standard  Optical  Co., 
96  N.  Y.  Supp.  1080;  Lee  v.  Sterling  SUk  Co.,  118  N. 
Y.  Supp.  852;  Berdos  v.  MiUs,  209  Mass.  489;  Woods 
V.  Paper  Co.,  167  Mich.  514.] 

If  it  was  negligence  per  se;  if  it  foreclosed  the  de- 
fense of  contributory  negligence,  or  if  it  was  evidence 
of  common-law  negligence,  it  was  error  to  sustain  the 
demurrer  of  defendant  to  the  second  count  of  plain- 
tiflf's  petition,  provided  the  facts  of  the  alleged  employ- 
ment as  shown  by  the  testimony  of  plaintiff  bring  the 
defendant  within  the  letter  of  the  statute. 

But  a  serious  question  in  limine  thrusts  itself  into 
the  case  here,  that  is:  Was  there  causal  connection 
between  plaintiff's  employment  to  answer  the  tele- 
phone, and  the  identical  use  of  the  elevator  therein, 
so  as  to  enable  us  to  say  she  was  employed  to  operate 
the  freight  elevator  within  the  purview  of  this  8ta^ 
utef  We  think  not.  This  is  a  penal  statute;  penal 
as  to  the  parents  of  plaintiff  as  well  as  to  Hodgson  and 
the  defendant.  It  is  fundamental  that  penal  statutes 
are  to  be  strictly  construed.  If  Hodgson,  or  the  de- 
fendant, or  the  mother  of  the  minor  plaintiff  had  been 
prosecuted  for  the  forbidden  misdemeanor  of  employ- 
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ing  the  plaintiff  to  operate  a  freight  elevator,  could  a 
conviction  be  sustained  against  either  one  of  the  three 
upon  the  testimony  in  this  record?  Did  either  one  or 
all  three  of  these  persons  violate  this  penal  statute  as 
to  any  employment  of  this  girl?  If  they  did  not^how 
can  this  case  fall  within  the  purview  of  section  1723? 
Is  it  not  a  condition  precedent  to  any  actionable  lia- 
bility under  this  section  that  there  must  first  be  a  vio- 
lation thereof!  There  is  not  a  word  in  it  as  to  its  vio- 
lation producing  any  liability  other  than  the  criminal 
one;  if  there  were,  then  the  civil  liability  might  be 
independent  and  not  interdependent.  If  there  is  a  civil 
Uability  therefore  such  must  arise  from  an  anteced- 
ent criminal  infraction.  It  is  criminal  liability  plus 
civil  liability  and  by  its  terms  in  reason  cannot  be 
civil  liability  minus  criminal  liability.  The  civil  lia- 
bility is  built  upon  the  misdemeanor  in  the  case  and 
which  is  denounced  in  the  statute,  as  upon  a  rock.  Not 
of  course  in  the  sense'  that  a  conviction  must  first  be 
had,  but  in  the  sense  that  if  the  facts  in  the  case  fall 
short  of  being  suflBcient  to  make  out  any  criminal  lia- 
bilit}^  they  likewise  ought  to  be  insuflBcient  to  make  out 
any  civil  liability. 

In  the  case  of  Fortier  v.  The  Fair,  153  111.  App. 
200,  it  was  held  that  the  fact  that  a  child  under  sixteen 
years  of  age  was  required  in  the  course  of  his  employ- 
ment to  ride  up  and  down  upon  an  elevator  once  or 
twice  a  day  could  not  be  deemed  necessarily  and  as  a 
matter  of  law  to  constitute  it  an  employment  dangerous 
to  life  and  limb  within  the  meaning  of  a  statute  pro- 
hibiting such  employment. 

Wliile  it  is  true  that  the  h6ldings  are  pretty  unani- 
mous that  if  a  child  within  a  prohibited  age  be  em- 
ployed in  a  forbidden  work,  the  unlawful  employment 
is  to  be  regarded  in  law  as  the  proximate  cause  of  the 
iiij^ry  (Sharon  v.  Winnebago  Furniture  Co.,  supra; 
Casteel  v.  Brick  Co.,  83  Kan.  533),  and  that  the  finding 
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of  such  unlawful  employment  establishes  the  neces- 
sary causal  relation  between  the  disobedience  to  the 
statute  and  plaintiflF's  injury,  even  though  when  in- 
jured plaintiff  was  not  presently  engaged  in  the  duties 
of  the  forbidden  employment.  But  in  the  instant  case 
the  employment  (granting  as  we  do  grudgingly  but 
as  in  law  we  must,  that  any  such  existed)  to  answer  the 
telephone  was  not  unlawful.  If  plaintiff  had  been  em- 
ployed to  operate  the  elevator,  and  had  been  hurt  while 
answering  the  telephone,  the  causal  relation  of  the 
cases  last  supra,  would  then  have  been  present,  ac- 
cording to  these  cases.  These  latter  cases,  however, 
are  the  very  converse  of  the  instant  case ;  they  are  so 
held  and  also  they  hold  that  a  contrary  state  of  facts 
would  not  produce  civil  liability.  [Casperson  v. 
Michaels,  142  Ky.  314;  Unnewehr  Co.  v.  Standard  Ins. 
Co.,  99  C.  C.  A.  490;  Steel  Car  Forge  Co.  v.  Chec,  107 
C.  C.  A.  192 ;  Norman  v.  Coal  Co.,  68  W.  Va.  1.  c.  409; 
Revis  V.  Railroad,  147  111.  App.  116.] 

In  the  Casperson  case,  supra,  at  page  317,  it  was 
said : 

''It  is  argued  that  appellant  had  the  right  to  em- 
ploy appellee  in  the  laundry,  just  so  she  was  not  put  to 
work  at  any  of  the  machinery  therein  used ;  that  as  she 
was  injured  at  a  part  of  the  machinery  where  she 
was  not  employed  to  work,  and  at  a  time  when  she 
was  not  actually  engaged  in  work,  the  case  is  just  the 
same  as  if  she  had  been  employed  to  mark  towels,  an 
employment  attended  by  no  danger,  and  had  gone  into 
the  machinery  room  and  been  injured  in  the  same  man- 
ner ;  that  if  that  be  true  her  right  to  recover  does  not 
depend  upon  the  statute  and  her  case  should  be  con- 
sidered from  a  standpoint  entirely  independent  of  the 
statute;  and  when  so  considered,  her  own  evidence 
shows  that  the  danger  of  placing  her  hand  on  or  near 
the  drum  was  so  obvious  and  apparent  that  even  a 
child  of  much  tenderer  years  ought  to  have  known  and 
appreciated  the  danger.    While  we  appreciate  fully  the 
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force  of  appellant's  contention,  we  think  the  differ- 
ence between  the  supposed  case  and  that  at  bar  con- 
sists in  this :  In  the  supposed  case  there  would  be  no 
violation  of  the  statute,  and  therefore,  no  right  of  ac- 
tion could  be  predicated  on  the  statute ;  in  the  case  at 
bar,  however,  appellee  was  employed  and  put  to  work 
at  the  mangle  in  violation  of  the  statute.  She  was  act- 
ually injured  by  the  mangle  at  which  she  had  been  put 
to  work." 

The  discussion  of  this  matter  of  causal  connection 
for  damages  arising  from  the  alleged  violation  of  a 
penal  statute  is  likewise  ably  handled  in  the  case  of 
Norman  v.  Coal  Co.,  supra,  at  pages  408  and  409,  where 
it  was  said : 

'^The  true  question  to  be  determined  in  an  action 
based  upon  a  failure  to  obey  a  statute  like  the  one 
under  consideration  is :  Did  the  unlawful  employment 
cause  the  injury?  The  trial  of  the  case  must  be  guided 
by  this  question.  If  the  injury  complained  of  is  a  nat- 
ural and  probable  consequence  of  a  violation  of  the 
statute,  then  that  violation  is  correctly  taken  as  the 
proximate  cause  of  the  injury.  If  the  very  injury  has 
happened  which  was  intended  to  be  prevented  by  the 
statute  law,  that  injury  must  be  considered  as  directly 
caused  by  the  non-observance  of  the  law.  But  if  the 
injury  is  one  that  happened  by  causes  independent  of 
the  violation  of  the  statute,  it  is  not  actionable  on  the 
basis  of  that  violation.  If  an  intervening  event  against 
which  the  statute  evidently  did  not  intend  to  provide, 
and  the  appearance  of  which  was  not  anticipated  by  the 
spirit  and  purpose  of  the  act,  has  in  fact  caused  the 
injury,  that  event  is  plainly  the  proximate  cause.'' 

We  conclude  that  the  learned  court  nisi  did  not 
err  in  sustaining  the  demurrer  of  defendant  to  the 
evidence  adduced  on  the  second  count,  by  reason  of 
the  fact  that  such  evidence  did  not  show  a  causal  con- 
nection under  the  terms  of  a  penal  statute  for  the  in- 
jury of  plaintiff.    Y7e  need  not  therefore,  this  view 
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considered,  determine  whetlior  a  violation  of  such  a 
statute  as  that  under  discussion  is  negligence  per  se 
or  whether  the  violation  thereof  forecloses  the  defen- 
sive plea  of  contributory  negligence  or  not,  leaving  all 
such  points  open  for  discussion  when  they  shall  become 
live  ones. 

IV.  Having  reached  tlie  conclusion  noted  in  para- 
graphs II  and  III,  supra,  other  errors  strenuously  con- 
tended for  become  immaterial  and  wholly  indecisive  of 
this  ciise.  For  example,  plaintiff  contends  that  the  ad- 
mission of  evidence  that  defendant  had  notified  the 
mother  of  plaintiff  to  keep  her  away  from  the  stable 
of  defendant,  was  error ;  for  that  plaintiff  at  her  own 
suit,  is  not  bound  by  the  negligence  of  her  mother.  We 
concede  the  rule  of  law  contended  for  by  plaintiff  in  a 
proper  case,  but  are  not  able  to  see  its  applicability  to 
the  facts  here.  At  least  one-half  of  the  negligence  here 
complained  of  is  the  alleged  employment  of  plaintiff 
by  defendant  in  a  forbidden  capacity.  The  mere  ro- 
quest  made  to  the  mother  of  plaintiff  to  keep  her  away 
from  the  stable  is  adventitious  and  in  no  way  touches 
or  materially  affects  the  latter  phase  of  the  case.  If 
this  had  been  a  turntable  case  or  a  case  wherein  the 
mother  of  plaintiff  had  been  asked  to  keep  the  injured 
child  away  from  a  dangerous  but  alluring  instrumen- 
tality, negligently  maintained  by  defendant,  some  ba- 
sis might  exist  for  the  contention  of  plaintiff.  But 
here  one  phase  of  the  case,  that  of  liability  bottomed 
on  the  \dolation  of  a  penal  statute,  connotes  as  an  ele- 
ment, the  permission  of  the  person  in  control  of  the 
child. 

Other  contentions  made  are  fully  disposed  of  by 
what  we  say  above.  It  results  that  in  our  view  the 
judgment  here  w^as  for  the  right  party  and  ought  to  be 
aflSrmed.    Let  this  be  done. 
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Lamm,  C.  J.,  Graves,  Bond  and  Walker,  J  J.,  con- 
cur; Woodson,  J,,  concurs  in  separate  opinion;  Brown, 
J,,  dissents. 

CONCURRING  OPINION. 

WOODSON,  J. — I  concur  in  the  result  reached  in 
the  majority  opinion  in  this  case,  but  am  unable  to 
agree  in  the  construction  placed  upon  section  1723,  Re- 
vised Statutes  1909,  which  provides  that  **no  child  un- 
der the  age  of  sixteen  years  shall  be  employed  .  .  . 
in  any  capacity  whatever  in  operating  or  assisting  to 
operate  any  passenger  or  freight  elevator.''  I  believe 
this  statute  says  what  it  means,  and  means  what  it 
says ;  aud  being  constitutional  under  the  repeated  rul- 
ings of  this,  and  various  other  courts  of  last  resort 
throughout  the  Union  involving  similar  statutes,  the 
defendant  had  no  legal  right  to  employ  the  plaintiff, 
in  any  capacity  to  operate  or  to  assist  in  the  operation 
of  the  elevator  mentioned.  If  that  was  all  there  was 
to  this  case,  I  would  be  in  favor  of  a  reversal. 

Because  of  the  individual  hardship  flowing  from 
this  class  of  legislation,  in  particular  cases,  this  and 
other  courts  have  departed  from  the  letter,  and  even 
the  spirit  of  this  class  of  legislation,  thereby  hoping 
to  do  justice  in  the  particulur  case,  not  foreseeing  the 
great  injustice  and  complications  that  would  naturally 
arise  by  such  unwise  departure.  For  instance,  in  the 
case  of  Morgan  v.  Railroad,  159  Mo.  262,  under  the 
plea  of  natural  justice,  section  2611,  Revised  Statutes 
1889,  and  similar  statutes  in  other  states  regarding 
trespassers  upon  railroads,  designed  to  protect  life 
and  limb  by  prohibiting  every  one,  except  the  em- 
ployees of  the  company,  from  being  upon,  or  walking 
along  the  tracks  of  the  railroad  company,  was  prac- 
tically repealed,  because  of  the  strong  desire  upon 
the  part  of  this  and  other  courts  to  measure  out  jus- 
tice in  an  individual  case,  which  was  done  at  the  great 
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cost  of  the  repeal  of  that  humane  statute  intended  to 
protect  all  from  personal  injuries,  as  well  as  to  give 
the  trains  of  the  company  a  clear  and  free  right  of  way 
over  their  own  tracks,  and  not  to  be  hindered  and  de- 
layed by  trespassers,  or  other  persons  who  had  no 
more  legal  right  to  be  there,  than  a  burglar  has  in  my 
house,  and  from  this  breaking  down  of  that  statute,  the 
last-chance  rule  or  the  so-called  humanitarian  doctrine 
as  understood  in  this  State,  sprang  into  existence,  as 
naturally  as  day  follows  night,  and  thereby  converted 
a  wise  statute,  for  the  protection  of  all,  into  inextrica- 
ble chaos,  and  turning  the  citizens  of  the  country  loose 
upon  the  various  railroads  thereof,  without  a  light  or 
compass,  believing  as  they  did  and  do  under  the  ruling 
of  that  and  similar  cases,  that  they  have  equal  rights 
upon  a  railroad  with  the  engines  and  cars  of  the  com- 
pany, which  of  course  is  erroneous,  and  causes  a  con- 
tinuous conflict  and  war  between  them  and  the  rail- 
roads. 

In  my  opinion,  that  ruling  either  directly  or  in- 
directly has  caused  more  bloodshed  and  waste  of  treas- 
ure, than  has  any  one  war  on  the  face  of  the  earth  from 
that  date  to  this. 

In  the  case  of  Murphy  v.  Railroad,  228  Mo.  56, 
beginning  at  page  88,  with  the  meager  information  I 
could  glean  from  observation,  the  press,  the  State  and 
Federal  labor  bureaus,  and  State  and  Interstate  rail- 
way and  commerce  reports,  I  pointed  out  in  a  limited 
way  the  appalling  loss  of  life  and  limb,  and  the  loss 
and  destruction  done  to  property,  that  naturally  flowed 
from  that  unwise,  yet  intended  humane  ruling.  I  be- 
lieve I  may  speak  with  authority  when  I  say  that  in 
my  opinion,  both  the  bench  and  bar  now  see  the  error 
of  that  ruling  and  deeply  regret  the  doctrine  which  so 
spontaneously  mounted  therefrom — as  the  Phoenix 
arose  from  its  own  ashes,  with  such  youth  and  vigor— 
never  dreamed  of  when  the  doctrine  was  first  an- 
nounced.   That  case  vividly  illustrates  the  old  saying 
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**Hard  cases  make  bad  laws;"  and  that  said  truth  has 
never  before  been  so  forcibly  impressed  upon  the 
minds  of  thinking  men,  within  the  annals  of  our  juris- 
prudence. 

The  effect  of  that  ruling  had  the  direct  and  op- 
posite effect  to  what  all  at  the  time  thought  it  would 
have,  and  I  confess  that  at  the  time  I  entertained  the 
same  views  of  the  statute  that  were  announced  by  this 
court  in  that  case;  however,  since  investigating  the 
matter,  I  have  completely  changed  my  views  thereof, 
not  of  the  merits  of  the  particular  case,  but  of  the  rule 
announced.    And  I  realize  the  rule  as  there  announced, 
in  that  case,  cannot  and  probably  should  not  be  changed 
except  by  legislation;  but  this  court  being  perfectly 
familiar  with  the  evils  that  have  flowed  and  are  con- 
stantly flowing  from  that  rule,  should  set  its  face  like  a 
flint  against  its  further  extension,  or  to  corrupt  any 
other  helpful  statute  by  injecting  into  its  meaning  the 
virus  of  that  unwise  ruling.  Believing  as  I  do,  that  the  ele- 
vator statute  under  consideration  says  what  it  means, 
and  means  what  it  says,  namely,  that  no  child  under 
the  age  of  sixteen  years  shall  be  permitted  to  operate 
or  to  assist  in  the  operation  of  any  elevator,  etc/,  I  am 
unwilling  to  lend  my  assistance  to  the  infusion  of  the 
poisonous  doctrine  announced  in  the  Morgan  case,  su- 
pra, into  the  arterial  system  of  this  or  any  other  kin- 
dred statute. 

But  independent  of  this,  I  do  not  believe  under 
all  of  the  evidence  preserved  in  this  record,  the  plain- 
tiff, under  the  modem  rule  of  evidence,  made  out  a 
case  for  the  jury.  That  is,  the  evidence,  taken  as  a 
whole,  is  not  suflficient  to  justify  any  court  or  jury  in 
holding  the  defendant  liable  for  the  injuries  complained 
of  in  this  case. 

Under  the  old  scintilla  rule  of  evidence,  a  case 
may  have  been  made  for  the  jury,  but  this  and  most  of 
the  courts  of  last  resort,  of  the  various  States  of  the 
United  States,  have  abandoned  that  rule,  and  adopted 
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the  rule  of  the  Supreme  Court  of  the  United  States, 
which  I  believe  is  the  wiser  and  more  just  of  the  two, 
namely,  that  a  case  should  not  be  submitted  to  the  jury 
or  a  verdict  or  a  judgment  be  permitted  to  stand,  un- 
less from  a  review  of  the  entire  record  the  court  can 
say  that  the  evidence  introduced  satisfies  a  disinter- 
ested, unbiased  and  reasonable  man  that  the  plaintiff 
should  recover,  or  that  reasonable  men,  under  the 
same  or  similar  facts  or  circumstances  might  dif- 
fer, as  to  the  facts  involved. 

This  rule  smacks  of  justice,  and  excludes  the  idea 
that  any  witness,  however  dishonest  or  disreputable 
he  may  be  or  however  mistaken  or  ignorant  he  may 
have  been  of  the  facts,  can  by  his  bare  statement  de- 
prive a  person  of  his  life,  liberty  or  property,  and 
compel  those  who  come  into  court  asking  justice  to 
produce  substantial  evidence  tending  to  show  to  rea- 
sonable men  that  his  demand  is  just  and  reasonable, 
and  not  founded  simply  upon  the  rule  of  scintilla  of 
evidence,  true  or  false,  just  or  unjust,  which  has  too 
frequently,  under  the  guise  of  the  law,  robbed  men  and 
women  of  their  lives,  liberty  or  property.  This  is  one 
of  the-  rules  of  progression  I  most  heartily  concur  in, 
to  say  nothing  of  others. 

Returning  to  the  case  in  hand:  After  a  careful 
reading  of  this  record,  I  dare  say  that  there  is  not  one 
man  in  a  hundred  who,  after  dispassionately  reading 
this  record,  would  for  a  moment,  give  any  credence 
whatever  to  the  unnatural,  unreasonable  and  incredita- 
ble  story  told  by  the  plaintiif  in  this  case,  if  weighed 
under  the  rule  previously  mentioned.  Common  obser- 
vation, experience  and  knowledge  of  such  matters  point 
in  no  uncertain  terms  to  the  correctness  of  defendant's 
theory  of  this  case,  and  to  the  fallacy  of  that  of  plain- 
tiff ;  and  according  to  the  Hornbooks  we  have  the  legal 
right  to  resort  to  common  sense,  common  observation, 
common  experience,  and  common  knowledge  in  weigh- 
ing the  testimony  of  any  and  all  witnesses  introduced. 
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Primarily  of  course,  that  duty  rests  with  the  jury,  but 
if,  as  previously  stated  from  an  examination  of  the  en- 
tire record,  the  evidence  under  the  rule  just  stated  is 
insufficient  to  convince  one  or  more  reasonable  men 
of  the  justness  of  the  claim  presented,  then  neither 
this  nor  any  other  court  should  hesitate  to  declare  the 
law  to  be  that  plaintiff  is  not  entitled  to  a  recovery. 

This  case  in  my  opinion,  as  illuminated  by  the  evi- 
dence, does  not  measure  up  to  the  rule  stated,  and  for 
that  reason  I  am  firmly  of  the  opinion  that  the  plaintiff 
is  not  entitled  to  a  recovery,  upon  the  merits  of  the 
case. 

So  believing,  I  concur  in  the  result  of  the  majority 
opinion  aflSrming  the  judgment  of  the  circuit  court. 


THE  STATE  at  the  Relation  and  to  the  Use  of  KAN- 
SAS  CITY  V.  KANSAS  CITY  TERMINAL 
RAILWAY  COMPANY. 

In  Banc,  July  14»  1914. 

1.  ORDINANCE:  Reasonableness:  Long  Record:  Pronounce- 
ment  of  Ultimate  Conclusion.  Where  the  Supreme  Court  is 
called  upon  to  pass  upon  the  reasonableness  or  unreasonable- 
ness of  an  ordinance  requiring  a  viaduct  in  a  certain  street  to 
be  widened,  which  question  is  to  be  determined  by  a  mass  of 
oral  evidence  occupying  more  than  150  pages  of  printed  matter 
and  as  many  pages  more  of  maps,  profiles,  photographs,  etc., 
and  a  statement  of  the  substance  of  the  evidence  would  pro- 
long the  opinion  beyond  a  reasonable  length,  the  court  will 
conscientiously  read  the  evidence  and,  determine  therefrom 
whether  or  not  the  ordinance  is  reasonable,  and  thereafter 
simply  state  its  conclusion. 


:  :  Viaduct.  Where  the  property  owners  had  con- 
structed a  viaduct  sixty  feet  wide  over  respondent's  railroad 
tracks,  and  thereafter  an  ordinance  had  been  enacted  to  widen 
the  street  to  eighty  feet  and  that  had  been  done,  an  ordinance 
requiring  the  railway  company  to  widen  the  viaduct  at  its  own 
expense  to  eighty  feet,  is  held  to  be  unreasonable. 
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Mandamus. 

Wbit  denied. 

A.  F.  Evans,  J.  W.  Garner  and  R.  H.  Field  for  re- 
lator. 

The  ordinance  in  question  is  clearly  authorized  by 
the  Enabling  Act  and  by  the  provisions  of  the  charter 
and  also  by  the  provisions  of  Ordinance  2336,  which 
was  duly  accepted  by  the  respondent,  and  under  which 
it  has  constructed  the  terminal  station.  Sees.  9751, 
9752,  9753,  R.  S.  1909;  Sec.  1,  par.  12,  art.  3,  p.  142, 
Revised  Charter  and  Ordinances  of  Kansas  City; 
Pars.  B.  &  H.,  sec.  6,  Ordinance  2336;  Tobacco  Co.  v. 
St.  Louis,  247  Mo.  374.  Unless  the  unreasonableness 
of  an  ordinance  is  apparent  upon  its  face,  the  burden 
is  upon  the  person  asserting  it  to  be  unreasonable  to 
show  the  same  by  the  facts  in  the  case  and  all  rea- 
sonable doubts  are  solved  in  favor  of  its  validity.  St 
Louis  V.  Theatre  Co.,  202  Mo.  690;  Morse  v.  Westport, 
110  Mo.  502;  Tobacco  Co.  v.  St.  Louis,  247  Mo.  374; 
Railroad  v.  Omaha,  197  Fed.  516 ;  Railroad  v.  Defiance, 
167  U.  S.  188.  Kansas  City  has  the  right  and  power  to 
legislate  with  regard  to  local  affairs.  Constitution  of 
Missouri,  sec.  16,  art.  9,  Revised  Charter  and  Ordi- 
nances of  Kansas,  p.  355 ;  State  ex  rel.  v.  Field,  99  Mo. 
352;  Brun  v.  Kansas  City,  216  Mo.  108;  State  ex  rel. 
V.  Scarritt,  127  Mo.  642;  Kansas  City  v.  Ward,  134  Mo. 
172;  Morrow  v.  Kansas  City,  186  Mo.  675;  St.  Louis 
V.  Dorr,  145  Mo.  466 ;  Stevens  v.  Kansas  City,  146  Mo. 
460;  Meier  v.  St.  Louis,  180  Mo.  391;  Morrow  v.  Kan- 
sas City,  186  Mo.  675;  Kansas  City  v.  Bacon,  147  Mo. 
259;  Kansas  City  v.  Oil  Co.,  140  Mo.  558;  Kansas  City 
V.  Mastin,  169  Mo.  80;  Jaicks  v.  Merrill,  201  Mo.  91; 
State  ex  rel.  v.  Seehom,  246  Mo.  541.  Proceedings  to 
widen  a  viaduct  in  a  public  street  is  in  substance  and 
eff-ect  a  proceeding  to  widen  the  street.    Kansas  City 
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V.  Woershaeffer,  249  Mo.  45;  Tobacco  Co.  v.  St.  Louis, 
247  Mo.  374.  Uncompensated  obedience  to  a  regula- 
tion enacted  for  the  public  safety  under  the  police 
power  of  the  State  is  not  taking  or  damaging  without 
just  compensation  of  private  property.  Tobacco  Co. 
V.  St.  Louis,  247  Mo.  444;  Railroad  v.  Bristol,  151  U. 
S.  556;  Railroad  v.  Railroad  Commission,  221  U.  S. 
400;  Railroad  v.  Nebraska,  47  Neb.  549,  170  U.  S.  57. 

Samuel  W.  Moore  and  Samuel  W.  Sawyer  for  re- 
spondent. 

Ordinance  number  15232  is  unreasonable.  2  Lewis 
Em.  Dom.  (3  Ed.),  sec.  417;  Kansas  City  v.  Railroad, 
102  Mo.  633;  Hook  v.  Railroad,  133  Mo.  313;  Railroad 
V.  Gordon,  157  Mo.  71 ;  Gunning  Co.  v.  St.  Louis,  235 
Mo.  99;  Gunning  Co.  v.  Kansas  City,  240  Mo.  659; 
Tranbarger  v.  Railroad,  250  Mo.  46;  Stone  v.  Missis- 
sippi, 101  U.  S.  816;  G^s  Co.  v.  Light  Co.,  115  U.  S. 
672;  Mugler  v.  Kansas,  123  U.  S.  623;  Railroad  v. 
Bristol,  151  U.  S.  556;  Lawton  v.  Steele,  152  U.  S.  133; 
Railroad  v.  Nebraska,  170  U.  S.  57;  Railroad  v.  Du- 
luth,  208  U.  S.  583;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223;  Tobacco  Co.  v.  St.  Louis,  247  Mo.  374. 

WALKER,  J. — This  is  a  mandamus  proceeding 
mstituted  in  this  court  by  the  Attorney-General,  to 
the  use  of  the  parties  mentioned,  to  compel  the  re- 
spondent to  widen  and  pave  the  Main  street  viaduct  in 
Kansas  City,  from  the  north  line  of  its  right  of  way, 
as  it  crosses  said  street,  south  to  a  point  where  said 
street  would  intersect  with  Twenty-third  street,  if  ex- 
tended westerly  to  Main. 

The  alternative  writ  was  issued,  and  as  no  ques- 
tion is  raised  as  to  the  suflSciency  of  the  pleadings 
(which  cover  sixty-five  pages  of  printed  matter)  they 
will  be  put  aside  with  the  brief  statement  that  they 
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were  sufficient  to  present  the  law  and  facts  contended 
for  by  the  respective  parties. 

Issues  of  fact  being  presented  by  the  pleadings, 
this  court  appointed  R.  E.  Ball,  Esquire,  of  the  Kan- 
sas City  Bar,  to  take  the  testimony  and  report  the 
same  to  this  court;  in  pursuance  to  said  order  our 
learned  commissioner  duly  qualified  and  proceeded  to 
discharge  the  important  duties  so  imposed  upon  him. 
In  due  time  he  took  the  testimony,  covering  somethmg 
like  five  hundred  pages  of  printed  matter,  and  maps, 
plats,  profiles,  photographs,  etc.,  I  know  not  how 
many,  yet  many  times  more  voluminous  than  the 
printed  matter,  and  in  due  time  reported  the  same  to 
this  court,  for  all  of  which  we  extend  to  him  our  sin- 
cere thanks. 

The  evidence  reported  by  the  commissioner,  in  so 
far  as  necessary,  under  the  view  we  take  of  the  case, 
shows  substantially  the  following  facts: 

That  under  ordinance  the  New  Union  Station  at 
Kansas  City  had  been  located  on  Main  street,  between 
Twenty -first  and  Twenty-third  streets ;  that  Main  was 
the  principal  street  running  north  and  south  through 
the  city,  connecting  the  business  with  the  resident  dis- 
tricts ;  that  the  general  width  of  Main  street  was  about 
eighty  feet;  but  from  Seventeenth  street  south  to 
Twenty-seventh  street,  it  was  of  various  widths  from 
sixty  to  seventy  feet. 

That  upon  the  location  of  the  Union  Station,  the 
enterprising  property-owners  in  that  vicinity  con- 
ceived the  idea  that  it  would  be  good  business  to  build 
a  viaduct  along  Main  street  over  respondent's  tracks, 
extending  from  about  Twenty-first  street  to  Twenty- 
third,  the  exact  location  and  distances  not  clearly 
stated.  That  Main  street  at  this  point  was  about  sixty 
feet  in  width,  and  the  property-owners,  through  a  cor- 
poration, by  permission  of  the  city,  constructed  the 
viaduct  the  full  width  of  the  street  at  a  cost  of  $125,000, 
the  respondent  paying  no  part  thereof. 
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After  all  these  matters  had  become  realities,  at 
an  enormous  expense  and  cost — that  of  the  respondent 
in  building  the  depot  and  necessary  tracks,  etc.,  run- 
ning into  millions  of  dollars,  $4,000,000  at  least— the 
city  council  in  its  wisdom  concluded  that  because  of 
the  location  of  the  depot  at  that  place,  and  the  topog- 
raphy of  the  country  and  the  condition  of  the  streets 
in  that  vicinity,  running  north  and  south,  and  east  and 
west,  the  public  good  would  be  served  by  widening 
Main  street  to  a  uniform  width  of  eighty  feet,  and  in 
pursuance  thereto  an  ordinance  was  duly  enacted  and 
approved  ordering  Main  street  widened  to  eighty  feet, 
and  that  all  the  private  property  on  the  sides  thereof 
be  condenmed  for  that  purpose,  etc.,  all  of  which  was 
accordingly  done. 

Subsequently  to  all  of  this,  the  city  duly  enacted  an 
ordinance  requiring  the  respondent  in  effect  to  widen 
the  viaduct  on  Main  street  which  the  property-owners 
had  theretofore  constructed  over  its  right  of  way  and 
tracks,  from  sixty  feet  to  eighty  feet,  which  would 
cost  about  $80,000,  in  order  to  make  it  conform  to  the 
newly  established  width  of  Main  street.  That  after 
this  ordinance  had  become  effective,  the  respondent 
was  duly  notified  and  requested  to  extend  the  viaduct 
in  conformity  to  the  provisions  of  said  ordinance  to 
the  full  width  of  Main  street.  This  the  respondent  re- 
fused to  do— hence  this  suit. 

Counsel  for  the  respective  parties  have  pre- 
sented and  discussed  the  State  and  Federal  constitu- 
tional questions  usually  lodged  in  this 
oldiifance.  *  class  of  cases;  the  charter  powers  of 
Kansas  City ;  the  Public  Service  Commis- 
sion Act;  the  provisions  of  the  various  ordinances 
mentioned,  and  their  meaning ;  the  impairment  of  con- 
tracts; the  confiscation  of  property;  due  process  of 
law;  and  the  unreasonableness  of  ordinance  numbered 
15232,  ordering  the  respondent  to  widen  the  viaduct 
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mentioned  therein  on  Main  street.  There  is  but  one 
question  presented  by  this  record  which  we  feel  duty- 
bound  to  adjudicate,  and  that  is  the  reasonableness 
of  the  ordinance  requiring  respondent  to  widen  the 
viaduct  on  Main  street.  The  oral  testimony  bearing 
directly  and  indirectly  upon  this  question  covers  one 
hundred  or  more  pages  of  printed  matter,  besides  in- 
numerable plats,  profiles,  photographs,  etc.,  which  aU 
told,  I  suppose  would  cover  fully  as  much  or  more. 

When  we  are  called  upon  to  pass  upon  the  reason- 
ableness or  unreasonableness  of  an  ordinance,  buried 
so  deeply  as  this  one  is,  under  such  a  mass  of  parol 
testimony  and  documentary  evidence,  it  can  hardly  be 
expected  of  us  to  set  out  even  the  substance  of  the  evi- 
dence preserved  in  the  record,  for  the  reason  that  a 
statement  of  the  substance  of  the  evidence  would  pro- 
long this  opinion  beyond  a  reasonable  length. 

In  such  case  as  this,  all  we  can  do  is  to  conscien- 
tiously read  the  evidence  pro  and  con  bearing  upon 
the  issues,  and  determine  therefrom  whether  or  not 
the  ordinance  is  reasonable  or  unreasonable,  and 
thereafter  state  our  conclusions.  We  have  done  that 
in  this  case ;  and  after  giving  due  consideration  and 
weight  to  the  authority  and  wisdom  of  the  city  council 
of  Kansas  City  and  its  peculiar  knowledge  of  the  local 
wants  and  necessities  of  a  great  city,  we  feel  con- 
strained, in  the  light  of  this  record,  in  the  absence  of 
an  actual  test  of  the  capacity  of  the  streets  leading  to 
and  in  the  immediate  vicinity  of  the  Union  Station  to 
care  for  and  accommodate  the  traflSc  of  such  an  im- 
portant center,  to  hold  that  ordinance  numbered  15232 
is  unreasonable,  null  and  void,  and  of  no  force  or 
effect.  [American  Tobacco  Co.  v.  St.  Louis,  247  Mo. 
374.] 

This  view  of  the  case  renders  it  unnecessary  for 
us  to  pass  upon  the  numerous  other  questions  so  ably 
and  seriously  presented  and  discussed  by  counsel  for 
the  respective  parties,  which  we  might  add,  in  pass- 
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ing,  as  evidenced  by  the  nnmerons  authorities  cited, 
have  in  this  State  become  ahnost  academic.  What  the 
future  may  develop,  is  not  for  us  to  prophesy,  but  we 
will  add,  that,  **  sufficient  unto  the  day  is  the  evil  there- 
of/' 

We  are,  therefore,  of  the  opinion  that  a  peremp- 
tory writ  of  mandamus  should  be  denied,  and  that  the 
alternative  writ  heretofore  issued  should  be  recalled 
and  quashed,  and  it  is  so  ordered.    All  concur. 


AMANDA  J.  LYNCH  et  al..  Appellants,  v.  HENRY 
C.  CULVER  et  al..  Appellants. 

Division   Two,   July   14,   1914. 

1.  ADVANCEMENTS:  Presumptions:  Burden  of  Proof.  Sub- 
stantial gifts  by  a  parent  to  a  child  are  ordinarily  presumed  to 
be  advancements  chargeable  to  the  child  in  the  distribution 
of  the  donor's  estate,  and  the  burden  of  showing  the  contrary 
rests  accordingly  on  the  party  denying  the  advancement. 

2.  :  :  — — :   Gift:     Deeds  Reciting  Consideration. 

Where  deeds  recite  a  consideration  as  paid,  the  burden  of 
proof  is  shifted  to  those  who  contend  they  were  advancements, 
but  where  the  evidence  introduced  on  behalf  of  those  who  re- 
ceived the  deeds  shows  that  they  were  made  not  for  the  money 
consideration  named,  but  as  gifts,  the  presumption  that  they 
were  advancements  again  operates. 


3.  :  Gift  f6r  Good  Conduct.    The  fact  that  a  mother  gave 

property  to  her  son  because  he  was  a  good  boy  and  stayed  at 
home  does  not  disprove  that  the  transaction  was  an  advance- 
ment. 

Appeal  from  Daviess  Circuit  Court. — Hon.  Arch  B. 
Davis,  Judge. 

Bevebsed  akd  bemanded  {in  part). 

John  C.  Leopard  for  plaintiffs. 
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Dudley  &  Selby  for  defendants. 

ROY,  C. — This  is  a  partition  suit  in  which  plain- 
tiffs ask  that  the  defendants  be  charged  with  certain 
advancements. 

Timothy  Culver  and  Mary  Jane  Culver  were  hus- 
band and  wife.  The  wife,  at  the  time  of  her  death, 
owned  the  92  acres  of  land  described  in  the  petition. 
She  had  six  children,  to-wit :  Delia  McBrayner,  Lewis 
C.  Culver,  Amanda  J.  Lynch,  Wesley  A.,  Henry  C.  and 
William  J.  Culver.  The  latter  died  leaving  as  his  only 
heir  the  defendant  James  E.  Culver.  During  her  Ufe- 
time  Mary  Jane  Culver,  by  deeds  in  whioh  her  husband 
joined,  conveyed  separate  tracts  to  three  of  her  sons 
as  follows:  In  1879,  she  conveyed  to  Wesley  A.  Cul- 
ver 46.23  acres  for  the  expressed  consideration  of  $300; 
and  in  1892  she  conveyed  to  Henry  C.  and  William  J. 
each  forty  acres  by  separate  deeds,  each  being  for 
the  expressed  consideration  of  $700.  The  land  so  con- 
veyed by  her  to  her  sons  belonged  to  her.  Eridence 
was  introduced  showing  that  Mary  Jane  Culver  in  her 
lifetime  stated  to  witnesses  that  she  had  given  the  land 
to  Henry  C.  to  keep  him  from  going  away  from  home; 
that  he  had  always  stayed  at  home  and  looked  after 
them ;  that  she  had  given  the  land  to  the  boys  so  that 
they  would  settle  close  around  and  not  go  away.  One 
witness  testified  she  said  that  she  gave  Wesley  the 
land  because  he  had  been  a  good  boy,  and  that  she 
gave  him  the  land  to  keep  him  at  home ;  and  that  if 
the  other  boys  did  as  well  she  would  give  them  the 
same. 

Plaintiffs  introduced  evidence  of  statements  by 
the  mother  that  she  was  going  to  give  the  girls  forty 
acres  of  land  each.  That  evidence  was  objected  to  by 
defendants  and  the  objection  overruled. 

The  trial  court  charged  Henry  C.  Culver  and 
James  E.  Culver  each  with  an  advancement  of  $700, 
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and  refused  to  charge  Wesley  A.  with  the  $300,  the 
expressed  consideration  in  the  deed  to  him. 

Defendants  Henry  C.  and  James  E.  Cnlver  ap- 
peal, and  the  plaintiffs  appeal  from  the  order  of  the 
court  reflising  to  charge  Wesley  A.  Culver  with  $300 
advancement. 

There  was  not  a  particle  of  evidence  outside  of 
the  deeds  on  the  question  as  to  whether  the  gifts  to 
the  boys  were  absolute  or  gifts  by  way  of 
n^r^^  advancements.  A  parent  may  well  give  to 
a  child  a  tract  of  land  because  he  has  been 
a  good  boy,  and  in  order  to  keep  him  at  home.  Such 
a  gift  may  be  made  as  an  advancement  or  as  an  ab- 
solute gift.  We  do  not  consider  the  subsequent  state- 
ment of  the  mother  that  she  intended  to  give  the  girls 
forty  acres  each.  She  did  not  say  whether  such  gifts 
were  to  be  advancements  or  absolute  gifts.  Whether 
such  statements  of  her  intentions  to  give  land  to  the 
girls  were  competent  is  of  no  importance,  as  they 
prove  nothing  affecting  the  issue.  Her  statements  that 
she  gave  the  boys  the  land  do  not  disprove  advance- 
ments because  advancements  are  gifts,  and  are  so 
called.  She  may  have  made  advancements  because  of 
the  fact  that  the  recipients  were  good  boys,  and  she 
wanted  to  keep  them  from  going  away. 

Money  or  property  furnished  for  the  purpose  of 
establishing  a  child  in  business  is  an  advancement. 
[14  Cyc.  170.] 

'*  Substantial  gifts  of  money  or  property  by  a 
parent  to  a  child  are  ordinarily  presumed  to  be  ad- 
vancements chargeable  to  the  child  in  the 
Prciump-  distribution  of  the  donor's  estate,  and  the 

den  of  Proof,  burden  of  showing  the  contrary  rests  ac- 
cordingly on  the  party  denying  the  ad- 
vancement.'* [14  Cyc.  167;  Ray  v.  Loper,  65  Mo.  470; 
Waddell  v.  Waddell,  87  Mo.  App.  216;  McDonald  v. 
McDonald,  86  Mo.  App.  122.] 
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It  is  contended  that  where  the  deed  recites  a  con- 
sideration paid,  as  in  this  case,  the  burden  is  shifted 

to  those  who  contend  that  it  was  an  ad- 
R*^iti^**c*  vancement.  Thornton  on  Gifts  and  Ad- 
•ideration.        vancements,  sec.  557,  note  1,  and  Woer- 

ner's  Am.  Law  of  Adm.  (1  Ed.),  sec.  555, 
are  cited  in  support  of  that  contention.  An  examina- 
tion of  those  authorities  reveals  the  fact  that  the  rule 
is  based  on  the  presumption  that  the  conveyance  was 
a  sale  for  a  valuable  consideration  and  not  a  gift.  It 
may  be  well  said  that  when  a  deed  recites  a  valuable 
consideration  paid  it  is  to  be  presumed  that  such  a 
consideration  was  paid.  Such  a  presumption  would 
doubtless^  have  been  binding  in  this  case,  but  for  the 
fact  that  the  evidence  introduced  in  behalf  of  the  par- 
ties who  received  the  deeds  shows  that  they  were 
made  not  for  the  money  consideration  named  in  the 
deed,  but  as  a  gift.  Being  a  gift,  in  the  absence  of  a 
showing  to  the  contrary,  it  is  presumed  to  have  been 
an  advancement. 

No  reason  appears  why  the  conveyance  to  Wesley 
A.  Culver  should  not  be  adjudged  an  advancement. 

It  was  made  to  him  because  he  was  a  good 
Gift  for  boy  and  stayed  at  home.    That  does  not 

Good  Con-  _.  "^  "^   ,  ^        ^ 

ducL  disprove  an  advancement    A  parent  may 

make  either  an  absolute  gift  to  a  son  be- 
cause he  is  a  good  boy  and  stays  at  home,  or  he  may 
make  him  a  gift  by  way  of  an  advancement  for  the 
same  reason.  The  law  presumes  that  it  was  an  ad- 
vancement when  the  contrary  is  not  shown.  The  judg- 
ment holding  that  the  conveyances  to  Henry  C.  and 
William  J.  Culver  were  by  way  of  advancements  is 
affirmed.  The  judgment  holding  that  the  conveyance 
to  Wesley  A.  Culver  was  not  an  advancement  is  re- 
versed, and  the  cause  is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion.  WiUiants,  C, 
concurs. 
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PEE  CURIAM.-The  foregoing  opinion  of  Eoy, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


EDMOND  KOELN  et  al,  Appellants,  v.  GEORGE  J. 
GOULD,  Trustee. 

Division  Two,  July  H  1914. 

APPEAL:  No  Final  Judgment:  Order  to  Quash  Service  at  to  One 
Defendant.  A  Judgment  entry  is  not  final  so  as  to  authorize 
an  appeal  unless  it  makes  some  disposition  of  all  the  parties 
to  the  record.  So,  where,  in  a  suit  against  several  defendants, 
one  appeared  and  filed  answer,  and  another,  a  non-resident,  ap- 
peared  specially  and  the  service  against  him  was  quashed  upon 
his  motion,  there  can  be  no  appeal  from  the  trial  court's  action 
in  oYerruling  plaintifTs  subsequent  motion  to  vacate  the  order 
sustaining  the  motion  to  quash,  the  cause  remaining  undisposed 
of  as  to  the  defendant  who  filed  answer. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
George  H.  Shields,  Judge. 

Appeal  dismissed. 

H.  K.  Bwnch  and  E.  G.  Dodge  for  appellants. 

James  F.  Green  for  respondent 

WILLLAMS,  C. — This  is  an  action  in  ejectment 

instituted  in  the  circuit  court  of  the  city  of  St.  Louis. 

The  petition  names  as  defendants  the  following:  Jay 

Gould,  Estate,  George  J.  Gould,  Trustee, 

Appeal:  No       Michael   Hamill   and   Louis    Grossgloss. 

Final  Judg- 

ment.  Personal  service  was  had  in  the  State  of 

Missouri  upon  defendant  Grossgloss,  who 
appeared  and  filed  his  answer  in  the  cause.  It  further 
appears  that  plaintiffs  filed  an  affidavit  stating  that  de- 
fendant Gould  was  a  non-resident  of  the  State  of  Mis- 
souri and  that  the  ordinary  process  of  law  could  not 
be  served  upon  him  in  this  State ;  that  thereupon  a  sum- 
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mons  was  issued  for  defendant  Gould  and  sent  to  the 
State  of  New  York,  where  it  was  served.  Later  said 
Gould  appearing  specially  filed  a  motion  to  quash  said 
summons  and  the  service  thereon  for  reasons  therein 
stated.  The  court  sustained  the  motion  to  quash. 
Later  plaintiffs  filed  a  motion  to  vacate  and  set  aside 
the  order  of  the  court  sustaining  the  motion  to  quash. 
The  motion  to  set  aside  was  overruled  by  the  court 
Thereupon  plaintiflfs  filed  an  affidavit  for  an  appeal 
and  the  court  allowed  an  appeal  to  this  court.  The 
cause  remains  pending  in  the  circuit  courts  undisposed 
of  as  to  the  defendant  who  filed  answer. 

This  appeal  must  be  dismissed  for  the  reason  that 
there  was  no  final  judgment  entered  in  the  cause  from 
which  an  appeal  could  be  taken.  [Sec.  2038,  B.  S. 
1909.]  **The  rule  of  appellate  practice  is  well  settled 
in  this  State  that  a  judgment  entry  is  not  final  so  as 
to  authorize  an  appeal  unless  it  majces  some  disposition 
of  all  the  parties  to  the  record. ''  [Rock  Island  Imple- 
ment Co.  V.  Marr,  168  Mo.  252,  1.  c.  257;  Baker  v.  St 
Louis,  189  Mo.  375;  Karabacek  v.  Richards,  249  Mo. 
608.]    The  appeal  is  dismissed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Wil- 
liams, C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


THEODORE  C.  PEI.TZER  et  al.,  Appellants,  v. 
HUGH  C.  GILBERT  et  al..  Judges  of  County 
Court. 

In   Banc,  July  14,   1914. 

1.  PLEADINGS:  Improper  Motive  of  Plaintiffs:  Equity  Suit 
The  general  rule  seems  to  be  that  the  improper  motives  and 
misconduct  of  a  plaintiff  which  would  prevent  him  from  secur- 
ing the  relief  from  a  court  of  chancery  he  asks  for,  may  be 
shown  during  the  trial  without  having  been  pleaded;  but,  never- 
theless, it  would  be  more  in  harmony  with  the  rules  of  good 
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pleading  for  defendants    to    specifically    challenge    in    their 
answer  plaintiff's  motives  in  seeking  the  aid  of  the  court 

2.  INJUNCTION:  Suit  By  Taxpayer  to  Enjoin  County  Court  from 
Paying  Costs  of  Murder  Case:  Good  Faith.  A  suit  by  a  tax- 
payer to  enjoin  the  county  court  from  auditing  and  paying  out 
of  the  county  treasury  certain  expenses,  deemed  necessary  to 
incur  by  the  prosecuting  attorney  in  the  prosecuting  of  a  mur- 
der case,  in  order  to  secure  the  attendance  of  witnesses  re- 
siding outside  of  the  State,  will  not  be  upheld  where  it  is 
shown  that  the  suit  is  not  brought  in  good  faith  by  the  tax- 
payer for  the  protection  of  his  own  interests,  but  that  he  is 
merely  a  colorable  plaintiff,  suing  in  behalf  of  other  parties 
in  interest.  In  such  case  the  doctrine  of  ''clean  hands"  applies 
with  special  force. 

3.  : :  Covinous  Procurement:     Payment  of  Attorney's 

Fee.  Held,  by  BROWN,  J.,  with  whom  GRAVES  and  BOND,  JJ., 
concur,  that,  in  such  case  where  such  suit  is  brought  by  a  single 
taxpayer  whose  taxes  amount  to  only  a  few  dollars  and  who 
does  not  ask  any  other  person  to  join  with  him  in  the  suit; 
where  he  paid  the  attorney  who  brought  the  suit  in  his  name 
a  fee  of  |100,  was  anxious  to  know  just  what  his  fee  would 
be,  and  was  told  by  the  attorney  that  he  could  fix  that  to  suit 
himself;  where  said  attorney  by  telephone  called  the  office  of 
the  attorneys  for  the  defendant  in  the  murder  case  and  asked  for 
a  certain  member  of  the  firm,  and  stated,  though  perhaps  not 
to  the  member  of  the  firm  called,  that  he  had  been  informed 
by  the  said  taxpayer  that  no  arrangements  had  been  made 
in  regard  to  his  fee  and  he  would  like  to  know  about  it,  and 
terminated  the  conversation  by  answering  *'all  right,"  it  should 
be  held  said  injunction  suit  was  brought  primarily  for  the  pur- 
pose of  impeding  the  prosecution  of  the  murder,  case,  and  should 
be  dismissed.  Held,  by  LAMM,  C.  J.,  with  whom  PARIS,  J., 
concurs,  that  a  taxpayer,  however  small  the  amount  of  taxes 
he  pays,  has  a  right  to  maintain  injunction  to  prevent  the 
illegal  use  of  public  moneys,  and  the  evidence  is  not  sufficient 
to  show  collusion  or  covin  between  the  plaintiff  or  his  attorneys 
and  the  defendant  in  the  murder  case  or  his  attorneys, 
and  creates  only  a  suspicion,  and  a  judgment  of  "unclean  hands" 
would  be  based  on  mere  conjecture.  Held,  by  WOODSON,  J., 
and  WALKER,  J.,  in  separate  dissenting  opinions,  that  the 
costs  of  prosecuting  felonies  devolve  upon  the  State  and  not 
upon  the  county,  and  the  county  court  could  not  pay  out  moneys 
to  secure  non-resident  expert  witnesses  for  the  State  without 
violating  the  law,  and  the  court  should  not,  by  indirection 
(namely,  che  dismissal  of  the  suit  on  the  ground  that  the  de- 
fendant in  the  murder  case  had  a  shadowy  connection  with 
bringing  the  suit)  lend  its  apparent  approval  to  such  an  un 
lawful  use  of  county  funds.    Held,  per  curiam,  that,  there  be- 

Digitized  by  VjOOy  It^ 


502        SUPREME  COUET  OF  MISSOUBI, 


Peltxer  v.  Gilbert 


ing  no  majorltj  opinion,  the  Judgment  for  defendants  should 
be  reversed,  and  the  cause  remanded  for  fnrthw  proof  upon 
the  question  of  covinous  procurement  by  the  defendant  in  the 
murder  case  or  his  attorneys,  in  having  the  suit  brought  for  his 
benefit,  as  a  means  of  protecting  him  from  farther  prosecu- 
tion. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Alien  C. 
Southern,  Judge. 

Bevbb^ed  and  bemakded. 

Hughes  <&  Whitsett  for  appellants. 

(1)  Although  the  county  court  is  a  constitutional 
court,  it  only  has  such  powers  and  duties  as  may  be 
prescribed  by  law.  Constitution,  art.  6,  sees.  1  and 
36;  State  v.  Shortridge,  56  Mo.  126;  Butler  v.  SuUivan 
Co.,  108  Mo.  630;  Walcott  v.  Lawrence  Co.,  26  Mo. 
272;  Steins  v.  Franklin  Co.,  48  Mo.  167;  State  ex  rel. 
V.  Harris,  96  Mo.  29.  (2)  So  long  as  they  act  within 
their  prescribed  limits,  their  acts  are  valid,  but  when- 
ever tiiey  step  beyond  their  acts  are  void.  Saline  Co. 
V.  Wilson,  61  Mo.  237 ;  Sturgeon  v.  Hampton,  88  Mo. 
203;  Butler  v.  Sullivan  Co.,  108  Mo.  630;  Alderson  v. 
St.  Charles  Co.,  6  Mo.  App.  426;  Cape  Girardeau  Co. 
V.  Hatton,  102  Mo.  56;  Phillips  v.  Butler  Co.,  187  Mo. 
698.  (3)  Injunction  lies  at  the  suit  of  a  taxpayer 
to  restrain  the  illegal  diversion  of  public  funds  which 
municipal  officers  in  charge  of  the  fund  are  about  to 
make.  State  ex  rel.  v.  Heager,  91  Mo.  452;  Black  v. 
Ross,  37  Mo.  App.  250;  Black  v.  Ross,  30  Mo.  App. 
641;  Newmeyer  v.  Railroad,  52  Mo.  82;  Ranney  v. 
Bader,  67  Mo.  476;  Ruby  v.  Shaine,  54  Mo.  207.  (4) 
The  powers  and  duties  of  the  county  court  with  respect 
to  disbursing  county  funds  is  defined  in  Constitution, 
art.  6,  sec.  36,  and  sec.  3781,  R.  S.  1909.  (5)  The  costs 
of  expert  witnesses,  beyond  the  ordinary  witness  fees, 
cannot  be  charged  against  either  the  State  or  county 
in  any  criminal  case.    Shed  v.  Railroad,  67  Mo.  687; 
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Williams  v.  Chariton  Co.,  85  Mo.  646;  St.  Louis  v. 
Metz,  107  Mo.  611;  Ford  v.  Railway,  29  Mo.  App.  616; 
In  re  Green,  40  Mo.  App.  491;  In  re  Murphy  v.  Spil- 
lane,  22  Mo.  App.  476;  State  ex  rel.  v.  Seibert,  130 
Mo.  216;  State  v.  OUver,  50  Mo.  App.  222;  State  v. 
OUver,  116  Mo.  195;  State  v.  Wilder,  197  Mo.  32; 
Burnett  v.  Freeman,  125  Mo.  App.  683;  Burnett  v. 
Freeman,  134  Mo.  App.  709.  (6)  No  costs  or  ex- 
penses are  chargeable  against  the  county  in  a  murder 
case,  (a)  In  misdemeanors  under  certain  conditions 
may  be  paid  by  county.  Sees.  5378,  5379,  5381,  R.  S. 
1909;  State  v.  WilUams,  92  Mo.  App.  450;  State  v. 
Wilder,  199  Mo.  27.  (b)  Jh  all  felonies  the  State  is 
liable  in  certain  contingencies.  Sec.  5377,  R.  S.  1909. 
(c)  Fee  bills  to  be  made  out  and  certified.  Sees.  5392, 
5396,  5398  and  5899,  R.  S.  1909 ;  Kelly  v.  Andrew  Co., 
43  Mo.  338;  Finney  v.  Sullivan  Co.,  48  Mo.  350;  State 
V.  Dailey,  45  Mo.  153.  (7)  The  statute  makes  it  crim- 
inal for  county  judges  to  pay  costs  in  criminal  cases 
in  any  other  manner.  R.  S.  1909,  sees.  4560,  4561  and 
4562.  (8)  The  manner  in  which  taxes  shall  be  levied 
and  apportioned  to  various  funds.  R.  S.  1909,  sees. 
11416  and  11423;  Contingent  fund,  subdiv.  5,  sec. 
11423,  and  also  sec.  11418.  (9)  There  is  no  proof  in 
the  record  and  none  was  offered  to  show  any  necessity 
for  these  witnesses  in  the  trial  of  the  Hyde  case,  or 
that  the  witnesses  were  necessary,  or  that  they  would 
not  attend  court  under  process,  or  that  they  do  not 
all  live  in  Jackson  county,  in  the  jurisdiction  of  the 
court. 

Rozelle,  Vineyard  <&  Thacher,  Floyd  E.  Jacobs  and 
Joseph  8.  Brooks  for  respondents. 

(1)  Rule  as  to  granting  injunction.  The  annual 
income  and  revenue  of  Jackson  county  is  more  than 
$1,800,000.  On  this  basis  not  more  than  a  few  cents 
of  the  taxes  the  appellants  would  pay  in  1914  would  in 
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any  event  be  applied  to  the  payment  of  these  bills. 
A  simple  calculation  will  show  that  the  mere  expense 
of  printing  appellants'  brief  exceeds  more  than  a 
thousand  times  the  proportionate  part  of  their  taxes 
that  would  be  applied  to  pay  these  bills.  **A  court  of 
equity  ...  is  never  active  in  relief  against  con- 
science or  public  convenience.  .  .  .  It  is  funda- 
mental that  *an  action  is  of  right,  and  an  injunction 
is  of  grace.'  Equity  requires  in  such  proceedings  as 
this  that  the  chancellor  balance  the  inconveniences 
likely  to  be  incurred  by  the  respective  parties,  by  means 
of  the  action  of  the  court,  and  grant  the  injunction  or 
withhold  it,  according  to  a  sound  discretion."  John- 
son V.  Railroad,  227  Mo.  450.  **A  court  of  equity  will 
not  grant  an  injunction  .  .  .  where  the  injury  is 
small  or  technicar'  Warren  v  Cavanaugh,  33  Mo. 
App.  109.  (2)  The  appellants  contend  that  the  county 
court  cannot  pay  for  the  services  of  toxicologists,  al- 
though such  services  are  necessary  to  the  perform- 
ance of  the  duties  imposed  by  law  upon  the  prosecut- 
ing attorney  and  the  criminal  court  This  contention 
is  based  on  the  ground  that  such  expenses  cannot  be 
taxed  as  costs.  The  toxicologists  have  at  the  instance 
of  the  prosecuting  attorney  made  extensive  chemical 
examinations  of  the  viscera.  This  is  the  basis  of  the 
compensation  demanded  by  them.  City  of  St.  Louis 
V.  Meintz,  107  Mo.  615.  Some  of  the  cases  hold  that  an 
expert  witness  is  not  entitled  to  compensation  other 
than  witness  fees,  but  even  these  cases  all  decide  that 
such  a  witness  cannot  be  required  to  make  any  exami- 
nation or  preliminary  preparation,  nor  can  he  be  com- 
pelled to  attend  the  trial  and  listen  to  the  testimony 
that  he  may  be  better  enabled  to  give  his  opinion  as 
an  expert.  On  the  contrary,  it  is  held  in  all  cases 
that  for  services  of  this  kind  he  may  demand  extra 
compensation.  People  v.  Montgomery,  13  Abb.  Pr. 
(N.  S.)  240.  (3)  The  administration  of  public  justice 
is  not  only  a  necessary  object  of  government,  but  one 
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of  the  highest  for  which  it  is  organized.  The  protec- 
tion of  life  and  the  conservation  of  peace  and  good 
order  in  the  State  cannot  remain  in  abeyance.  The 
payment  of  taxes  is  the  price  the  citizen  pays  for  this 
security.  Section  4  of  article  2  of  the  Constitution 
declares  that  **to  give  security  to  these  things  is  the 
principal  office  of  government,  and  when  government 
does  not  confer  this  security  it  fails  of  its  chief  de- 
sign.** It  would  be  a  burlesque  upon  the  law — a  just 
and  indefensible  reproach  upon  our  institutions — if 
crimes  should  go  unpunished,  persons  accused  of  mur- 
der should  remain  untried  for  want  of  power  in  the 
officials  of  the  county  where  the  alleged  crime  was  com- 
mitted to  pay  out  of  the  public  funds  the  expenses 
reasonably  necessary  to  establish  the  facts.  Schmelzel 
V.  Board  of  Commissioners,  16  Idaho,  32,  21  L.  R.  A. 
(N.  S.)  199;  Allegheny  County  v.  Watt,  3  Pa.  St.  462; 
State  ex  rel.  v.  Davis,  26  Nev.  373;  Vigo  County  v. 
Stout,  136  Ind.  53 ;  Re  Supreme  Court  Janitor,  35  Wis. 
410 ;  Stowell  V.  Jackson  County,  57  Mich.  31 ;  Bates  v. 
Independence  County,  23  Ark.  722;  Femekes  v.  Mil- 
waukee Coimty,  43  Wis.  303;  State  ex  rel.  v.  Arm- 
strong, 19  Ohio  St.  116;  Gaston  v.  Marion  County,  3 
Ind.  497 ;  Forquarson  v.  Yergin,  24  Wash.  549 ;  Cooley 
on  Constitutional  Lim.  (7  Ed.),  p.  878;  St  Francis 
County  V.  Cummings,  55  Ark.  419;  People  v.  Supervis- 
ors, 30  How.  Pr.  173;  Washoe  County  v.  Humboldt 
County,  14  Nev.  134;  White  v.  Polk  County,  7  Iowa, 
416;  County  of  Northampton  v.  Innes,  26  Pa.  St.  (4 
Casey)  156;  Venango  County  v.  Durban,  3  Grant's 
Cases  (Pa.)  66;  Boone  County  v.  Todd,  3  Mo.  140; 
Blades  v.  Hawkins,  240  Mo.  195;  23  Am.  &  Eng.  Ency. 
Law,  364;  State  ex  rel.  v.  Gates,  67  Mo.  139;  State 
ex  rel.  v.  Lamb,  237  Mo.  448;  S.ecs.  3958,  4081,  R.  S. 
1909;  State  ex  rel.  v.  Smith,  5  Mo.  App.  427;  Meador 
V.  Texas  County,  167  Mo.  201 ;  State  ex  rel.  v.  County 
Court,  83  Mo.  539;  Sparks  v.  Jasper  County,  213  Mo. 
240.    (4)   The  preliminary  arrangement  of  the  county 
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court  with  the  prosecuting  attorney  for  the  payment 
of  the  reasonable  value  of  certfiin  necessary  services 
to  be  procured  by  the  State  in  the  Hyde  trial,  would, 
if  carried  out,  be  the  exercise  of  judicial  and  not  min- 
isterial power  and  injunction  by  appellants  is  not  the 
proper  remedy.  Benton  County  v.  Morgan,  163  Mo. 
673;  G-ray  v.  Bowles,  74  Mo.  423;  Babb  v.  Bmere,  23 
Mo.  App.  606;  In  the  Matter  of  Garland,  71  U.  S.  (4 
Wall.)  349;  State  ex  rel.  v.  Brandhorst,  156  Mo.  457; 
Bumam  v.  Terrell,  97  Tex.  315;  Meador  v.  Texas 
County,  167  Mo.  201;  State  ex  rel.  v.  County  Court,  83 
Mo.  539.  (5)  The  case  cannot  be  tried  without  the 
testimony  of  the  toxicologists  who  examined  the  vis- 
cera of  the  deceased.  The  Constitution  is  mandatory 
that  the  accused  shall  be  entitled  '*to  meet  the  wit- 
nesses against  him  face  to  face.*'  Did  the  constitu- 
tional convention  that  framed  and  the  sovereign  peo- 
ple who  adopted  this  organic  law  and  confided  each 
of  the  departments  of  government  to  a  separate,  ex- 
clusive and  independent  magistracy,  contemplate  that 
the  legislative  department  by  neglecting  to  enact  a 
specific  statute  could  bring  to  a  standstill  the  wheels  of 
criminal  justice!  Railroad  v.  Gildersleeve,  219  Mo.  170. 
We  believe  that  under  Sec.  3958,  R.  S.  1909,  as  well  as 
under  the  Constitution  and  other  provisions  of  the  stat- 
utes, the  county  court  has  the  implied,  if  not  the  in- 
herent, power  to  incur  this  necessary  expense,  pay- 
able out  of  public  funds.  This  court  has  often  said  that 
**  whatever  the  law  will  imply  is  as  much  part  and 
parcel  of  a  legislative  enactment  as  though  in  terms 
inserted  therein.  *'  State  ex  rel.  v.  Mason,  155  Mo.  500. 
The  same  rule  of  construction  applies  to  the  provisions 
of  the  Constitution.  The  law  never  contemplated  that 
the  ends  of  justice  should  be  sacrificed  upon  the  sharp 
edge  of  technicality.  R.  S.  1909,  sec.  2082.  (6)  Upon 
the  county  court  devolves  the  duty  of  administering 
the  county  business  and  the  devolution  of  such  duty 
upon  it  necessarily  implies  the  right  to  use  the  fit  and 
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appropriate  means  of  carrying  such  business  into  ef- 
fect, and  while  it  is  true  the  law  is  strict  in  limiting 
the  authority  of  county  courts,  it  never  has  been  held 
that  they  have  no  authority  except  what  the  statutes 
confer.  THe  universal  doctrine  is  that  certain  inci- 
dental powers  germane  to  the  authority  and  duties  ex- 
pressly delegated  are  indispensable  to  their  perform- 
ance and  may  be  exercised.  Ewing  v.  Vernon  County, 
216  Mo.  692;  Harkreader  v.  Vernon  County,  216  Mo. 
696;  Motley  v.  Pike  County,  233  Mo.  46;  Blades  v. 
Hawkins,  133  Mo.  App.  328,  240  Mo.  187;  Boggs  v. 
Caldwell  County,  28  Mo.  586 ;  Sayler  v.  Nodaway  Coun- 
ty, 159  Mo.  520 ;  Gammon  v.  Lafayette  County,  79  Mo. 
223^  Railroad  v.  Marion  Co.,  36  Mo.  294 ;  Boone  County 
V.  Todd,  3  Mo.  140;  County  Court  v.  Ruland,  5  Mo.  269. 
(7)  It  is  the  duty  of  a  county  to  pay  the  expenses 
of  the  local  administration  of  justice  within  the  county, 
and  this  duty  may  arise  as  well  from  the  general  sys- 
tem of  county  organization  as  from  express  statute  de- 
fining the  duties  of  counties  on  this  particular  subject. 
7  Am.  &  Eujg.  Ency.  Law,  955.  (8)  The  county  court 
having  the  implied  power  to  provide  for  the  payment 
of  expenses  necessary  (but  not  expressly  given)  for 
the  administration  of  the  offices  of  sheriff,  circuit  clerk, 
recorder  of  deeds,  etc.,  has  also  the  implied  power  to 
provide  for  the  payment  of  expenses  necessary  for  the 
administration  of  justice  in  the  office  of  the  prosecut- 
ing attorney. 

BROWN,  J. — ^Action  to  restrain  defendants  from 
auditing  and  causing  to  be  paid  out  of  the  county 
treasury  certain  expenses  in  a  criminal  case. 

The  plaintiffs  bring  this  action  in  equity  as  tax- 
payers of  Jackson  county,  to  enjoin  the  defendants  as 
judges  of  the  county  court  of  that  county  from  audit- 
ing, allowing  and  causing  to  be  paid  out  of  the  public 
funds  of  said  county  the  sum  of  $15,000,  which  defend- 
ants are  threatening  to  expend  in  defraying  the  cost 
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of  bringing  into  this  State  numerous  physicians  and 
other  persons  to  be  used  as  witnesses  on  behalf  of  the 
prosecution  in  the  case  of  State  v.  B.  Clark  Hyde, 
charged  with  the  crime  of  murder  in  the  first  degree. 
Plaintiffs  also  ask  that  defendants  by  mandatory  in- 
junction be  compelled  to  restore  to  the  treasury  of 
Jackson  county  the  sum  of  $8,974.04,  which  it  is  charged 
they  have  heretofore  audited  and  caused  to  be  ex- 
pended from  the  public  funds  of  said  county  in  se- 
curing expert  witnesses,  and  for  other  services,  in  a 
former  trial  of  said  B.  Clark  Hyde  upon  the  same 
charge  which  is  now  pending  against  him. 

Plaintiffs  do  not  charge  that  defendants  have 
acted  fraudulently  or  corruptly  in  causing  the  public 
funds  of  said  county  to  be  paid  out  in  defraying  the 
expenses  of  the  trial  of  said  case  of  State  v.  Hyde;  nor 
in  the  threatened  expenditure  of  other  moneys  in  that 
behalf,  but  the  gist  of  their  complaint  is  that  there 
is  no  law  empowering  defendants  as  such  judges  to 
audit  and  cause  such  expenses  to  be  paid;  and  that 
while  defendants  would  be  personally  liable  for  caus- 
ing such  an  unlawful  disbursement  of  public  funds,  the 
right  to  sue  for  such  misappropriated  funds  **  resides 
with  the  county"  and  plaintifts  will  possess  no  indi- 
vidual right  to  maintain  an  action  or  actions  at  law  to 
recover  such  funds  for  the  county  after  they  have  been 
unlawfully  audited  and  disbursed. 

The  particular  order  entered  by  defendants  re- 
garding future  disbursements  of  which  petitioners 
complain  is  predicated  upon  a  letter  written  by  the 
prosecuting  attorney  of  Jackson  county,  which  letter 
and  the  order  made  pursuant  thereto  are  as  follows: 

December  18,  1913. 
To  the  Honorable  County  Court  of  Jackson  County,  Ma, 

Kansas  City,  Missouri. 
Gentlemen : 

I  am  submitting  this  letter  to  you  in  pursuance  to  our 
conversation  of  yesterday  relative  to  the  financing  of  the  com- 
ing  trial  of  the  State  of  Missouri  versus  Hyde. 
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Of  course  it  is  impossible  for  me  to  definitely  state  how 
much  money  will  be  required  to  try  this  case,  since  that  is 
altogether  regulated  by  the  length  of  time  which  the  nurses 
and  experts  and  other  witnesses  from  outside  the  State  remain 
In  Kansas  City.  During  the  last  trial  one  expert  In  particular. 
Dr.  Wesner,  was  in  Kansas  City  for  several  weeks,  and  I  am 
hoping  that  no  such  condition  will  arise  this  time.  This  would 
materially  cut  the  expenses  In  this  case.  However,  for  expert 
testimony  and  the  bringing  of  a  large  number  of  witnesses 
from  all  parts  of  the  United  States  I  estimate  that  $15,000 
will  cover  the  expenses  of  this  trial. 

Of  course  I  am  not  asking  for  any  money  to  be  placed 
in  my  hands — only  the  right  to  get  these  people  to  come  here 
and  to  have  them  paid  by  the  court  I  want  no  funds  of 
any  character  or  description  to  be  placed  in  my  hands.  I  will 
say  this  to  the  court — that  I  shall  be  as  economical  as  possible 
in  the  trial  of  this  case,  and  it  will  please  me  probably  more 
than  any  one  else  if  the  expenses  of  this  trial  can  be  greatly 
reduced. 

Trusting  this  letter  meets  your  requirements  and  you  can 
each  of  you  vote  to  allow  the  funds  to  try  this  very  Important 
murder  case,  I  beg  to  remain. 

Respectfully  yours, 

Flotd  E'.  Jacobs. 


ORDER. 

This  cause  now  coming  on  for  hearing  the  court  orders,  by 
unanimous  vote,  that  in  compliance  with  the  above  communica- 
tion from  the  county  prosecuting  attorney  dated  December  18, 
1913,  requesting  this  court  to  pay  out  of  the  general  funds  of 
Jackson  county,  Missouri,  the  expenses  [estimated  by  said 
prosecuting  attorney  at  not  to  exceed  fifteen  thousand  dollars] 
for  the  payment  of  expert  witnesses  and  the  expenses  of 
bringing  a  large  number  of  witnesses  to  Kansas  City,  Mis- 
souri, from  different  locations  in  the  United  States  for  the 
trial  of  the  case  of  State  of  Missouri  v.  B.  Clark  Hyde,  that 
said  expenses  be  paid  out  of  the  general  funds  of  the  said 
county  upon  the  presentation  to  the  court  of  said  bills  ap- 
proved by  the  prosecuting  attorney. 

The  defendants  by  answer  assert  that  the  money 
which  they  intend  to  disburse  out  of  the  public  funds 
of  Jackson  county  is  a  necessary  expenditure  to  pro- 
cure the  attendance  of  witnesses  residing  outside  the 
State  of  Missouri.  That  said  witnesses  have  made  a 
chemical  analysis  of  the  stomach  and  other  vital  organs     j 
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of  one  Thomas  H.  Swope,  the  person  who  it  is  charged 
was  murdered  by  B.  Clark  Hyde.  That  the  presence 
of  such  physicians  and  other  non-resident  witnesses  is 
necessary  to  prove  the  charge  which  the  public  prose- 
cutor has  preferred  against  said  Hyde.  That  tiie  pub- 
lic prosecutor  has  no  authority  to  compel  the  afore- 
said non-resident  witnesses  to  attend  the  trial  of  said 
B.  Clark  Hyde,  and  cannot  procure  their  attendance 
in  any  way  except  by  paying  them  a  reasonable  sum 
for  their  time  to  be  consumed  and  expenses  to  be  in- 
curred in  attending  said  trial.  For  further  answer 
defendants  admit  that  plaintiffs  are  taxpayers  of  Jack- 
son county,  but  assert  that  the  amount  of  taxes  which 
plaintiffs  have  paid  and  the  amount  which  they  might 
have  to  pay  towards  defraying  the  expenses  complained 
of  would  not  amount  to  more  than  three  cents  each; 
and  that  such  amount  is  so  trivial  that  the  court  ought 
not  to  take  jurisdiction  of  the  cause  and  grant  the  re- 
lief prayed  for. 

All  the  evidence  introduced  by  defendants  quite 
clearly  demonstrates  that  they  are  seeking  to  defeat 
this  case  by  showing  that  plaintiffs  are  not  prosecuting 
the  action  in  good  faith  to  prevent  the  unlawful  dis- 
bursement of  public  funds ;  and  that  the  chief  purpose 
of  the  action  is  to  impede  or  render  impossible  the 
successful  prosecution  of  B.  Clark  Hyde.  It  is  true 
that  the  asserted  improper  motives  of  plaintiffs,  and 
the  alleged  fact  that  they  did  not  come  into  court  with 
clean  hands,  are  not  pleaded  by  defendants.  It  would 
have  been  more  in  harmony  with  the  rules  of  good 
pleading  for  defendants  to  have  specifically  challenged 
the  motives  of  plaintiffs  in  their  answer 
filed  herein,  but  the  general  rule  seems  to 
be  that  the  improper  motives  or  misconduct  of  a  plain- 
tiff which  would  prevent  him  from  securing  relief 
from  a  court  of  chancery  may  be  shown  during  the 
trial  of  the  cause  without  being  pleaded  at  aU.     [16 
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Cyc.  148;  Creamer  v.  Bivert,  214  Mo.  473,  1.  c.  485; 
Houtz  V.  Hellman,  228  Mo.  655,  1.  c.  671.] 

We  will  now  review  the  evidence  which  tends  to 
prove  the  motives  of  the  plaintiffs  and  their  attorneys 
in  prosecuting  this  suit: 

In  the  trial  of  this  cause  it  was  shown  that  plain- 
tiff Peltzer  paid  to  Jackson  county,  through  its  col- 
lector, taxes  aggregating  $16.25  for  and  during  the 
year  1912,  and  that  plaintiff  Bowling  paid  to  said  * 
county  sixty-one  cents  for  the  same  year.  Roland 
Hughes  is  the  principal  attorney  for  plaintiffs  in  the 
prosecution  of  this  action.  The  firm  of  Johnson  & 
Lucas  and  one  Cleary  were  some  of  the  attorneys  em- 
ployed by  B.  Clark  Hyde  to  defend  him  against  the 
before-mentioned  charge  of  murder. 

To  prove  that  this  suit  was  brought  and  main- 
tained at  the  suggestion  and  expense  of  the  attorneys 
of  B.  Clark  Hyde,  or  for  the  benefit  of  said  Hyde,  the 
defendant  introduced  one  James  W.  Broaddus,  who. 
testified  as  follows: 

**My  name  is  James  W.  Broaddus.  I  am  an  at- 
torney, have  been  since  last  June.  My  office  is  with 
my  grandfather^  E.  J.  Broaddus,  formerly  judge  of 
the  Court  of  Appeals  in  this  district,  at  1305  Commerce 
building.  I  know  where  Hughes  &  Whitsett's  office  is 
on  the  same  floor  with  ours.  Mr.  Hughes  uses  our 
Bell  phone  once  in  awhile. 

*'Q.  I  will  ask  you  whether  or  not  Mr.  Hughes 
came  in  there  a  few  days  ago  and  had  a  conversa- 
tion in  which  he  called  up  Johnson  &  Lucas's  office? 
A.    Monday  afternoon,  the  12th  of  this  month. 

'*Q.  What  was  said,  if  anything!  What  was  said 
in  that  conversation,  the  first  thing  that  was  said? 

**Mr.  Hughes:  We  object  to  that  conversation  as 
immaterial  and  irrelevant. 

*  *  The  Presiding  Judge :  The  objection  will  be  sus- 
tained. 
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**  (Here  followed  an  argument  between  counsel  and 
court  as  to  the  admissibility  of  this  evidence.) 

** Whereupon  the  presiding  judge  said:  This  tes- 
timony will  be  admitted  in  view  of  the  fact  that  testi- 
mony along  the  same  line  was  let  in  without  objection 
on  your  part  at  all,  and  it  might  be  deemed  in  the  way 
of  impeachment  of  former  testimony. 

'*To  which  ruling  and  action  of  the  court  the 
plaintiff  and  each  of  them  then  and  there  duly  ex- 
cepted and  still  except 

' '  Q.  What  was  the  first  thing  done  by  Mr.  Hughes 
when  he  came  into  your  office!  A.  This  kind  of  em- 
barrasses me.  I  didn^t  intend  for  this  to  happen.  This 
is  all  I  know  about  it.  He  came  in  there  Monday  and 
took  the  telephone  and  called  up  and  said,  *Is  this 
Johnson  &  Lucas's  office!'  He  said,  *I  would  like  to 
speak  to  Judge  Johnson.' 

*'Q.  Who  said  that!  A.  Mr.  Hughes.  He  said, 
'This  is  Roland  Hughes,  Roland  Hughes  talking.'  Then 
he  said,  'Peltzer  informs  me  that  there  has  been  no 
arrangement  made  in  regard  to  my  fee  in  this  matter,' 
and  he  said,  *I  would  like  to  know  about  it.'  Of  course, 
ordinarily,  I  don't  pay  any  attention  to  those  things, 
but  there  had  been  so  much  of  this  in  the  newspapers 
that  it  just  attracted  my  attention  to  that.  Mr.  Hughes 
listened  and  pretty  soon  said,  'All  right,'  and  that  is 
all  I  know  about  it.  I  told  Mr.  Hughes  this  morning 
that  I  had  been  subpoenaed.  I  wanted  him  to  know 
about  it.  I  told  him  what  I  would  testify  to.  He  said 
he  had  some  recollection  about  saying  something.  He 
did  not  say  he  said  it,  he  said  he  had  no  recollection 
of  saying  it,  he  admitted  he  came  in  there,  and  asked 
me  what  I  remembered  and  I  told  him  just  what  I  have 
told  here. 

"Cross-examination  by  Mr.  Hughes. 

"Q.  What  did  I  tell  you  about  it  after  you  told 
me!    A.    You  said  you  had  no  recollection  about  that 
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**Q.  No,  what  did  I  say  about  testifying  to  the 
conversation!  A.  You  said,  Go  ahead;  you  said  you 
didn't  care.  You  said,  'All  right.'  I  wanted  you  to 
know  it  before  I  got  on  the  stand.  I  told  Mr.  Jacobs 
last  night  I  wanted  to  see  you  first.'' 

After  witness  Broaddus  had  testified,  W.  T.  John- 
son was  called  by  plaintiff  and  testified  as  follows : 

**My  name  is  W.  T.  Johnson,  I  am  an  attorney 
for  B.  Clark  Hyde,  charged  with  murder,  and  have 
been  since  the  beginning  of  the  suit. 

'*Q.  I  will  ask  you  whether  or  not  Roland  Hughes 
called  you  up  on  the  12th  day  of  this  month,  last  Mon- 
day, at  your  office  in  this  city,  and  talked  to  you  about 
his  fee  from  Mr.  Peltzer  in  this  injunction  suit!  A. 
He  did  not. 

'*Q.    He  never  said  a  word  to  youT    A.    No,  sir. 

*'Q.    Neither  one  way  or  the  other!    A.    No,  sir. 

**Q.  I  will  ask  you  if  he  didn't  call  you  up  and 
ask  you  about  why  he  was  to  get  his  money  from  Pelt- 
zer!   A.    He  never  did. 

*'Q.  Never  at  any  time  or  on  any  occasion!  A. 
No,  sir. 

**Q.  Never  said  a  single  word  to  you!  A.  No, 
sir. 

**Q.  Did  you  ever  discuss  the  fee  with  him  at  all! 
A.    No,  sir. 

**Q.  Did  you  ever  have  an  automobile  ride  with 
him  in  which  you  discussed  the  fee  with  him!  A.  I 
did  not.'^ 

Roland  Hughes,  attorney  for  plaintiff,  did  not  tes- 
tify after  Broaddus  gave  the  evidence  hereinbefore 
quoted.  However,  Mr.  Hughes  was  called  by  the  plain- 
tiff before  Mr.  Broaddus  was  sworn,  and,  when  inter- 
rogated regarding  any  conversation  he  had  had  with 
W.  T.  Johnson  (attorney  for  Hyde)  about  this  suit, 
testified  as  follows: 
260  Mo.— 33 
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**Q.  Have  you  ever  talked  with  Judge  Johnson 
about  tliis  matter,  J.  M.  Johnson!  A.  I  don't  think 
I  ever  did. 

''Q.    I  mean  W.  T.  Johnson!    A.    Yes,  sir. 

**Q.  When  did  you  talk  to  Mr.  Johnson  about  the 
matter!  A.  Oh,  I  don't  know.  I  expect  it  was  last 
summer  sometime. 

**Q.  When  did  you  talk  to  him  last!  A.  I  don't 
know  whether  it  was  yesterday  or  the  day  before. 

**Q.  You  know  he  is  attorney  for  Dr.  Hyde!  A. 
I  know  he  is  so  reported  in  the  newspapers.  .  .  . 
I  think  I  was  in  the  court  room  one  day  when  that  trial 
was  going  on.  I  do  not  think  I  have  discussed  with 
him  the  fact  he  was  attorney  or  in  any  way  connected 
with  that  matter. 

**Q.  Would  you  say  you  have  not  in  any  phase! 
A.    You  mean  in  connection  with  this  suit! 

**Q.    Yes,  sir.    A.    No,  I  don't  think  so.    .    .    . 

**Q.  Did  you  talk  to  him  about  Mr.  Peltzer!  A 
No,  sir. 

**Q.  Have  you  ever  had  any  conversation  with 
him  about  Mr.  Peltzer!  A.  Well,  I  don't  know,  I 
think  I  have  since  this  suit  was  brought. 

**Q.  When!  A.  I  don't  know.  Since  this  suit 
was  brought. 

**Q.  Where!  A.  Let  me  see  if  I  can  recall  that 
I  don't  know  whether  I  met  him  on  the  sidewalk  or 
called  him  up  over  the  telephone.  I  called  him  up  prob- 
ably by  telephone  once. 

'*Q.  Where  were  you!  A.  Probably  in  Judge 
Broaddus's  office,  because  I  have  no  telephone  that  con- 
nects with  his  office.    He  uses  the  Bell  'phone. 

*'Q.  You  haven't  the  Bell  'phone!  A.  No,  sir. 
Judge  Broaddus's  office  is  probably  150  to  200  feet 
from  my  office  on  the  same  floor. 

**Q.  Do  you  use  that  Bell  'phone  frequently!  A. 
Not  frequently,  but  occasionally. 
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'*Q.  Have  you  any  distinct  recollection  of  calling 
up  Judge  Johnson  relative  to  this  matter  over  the  Bell 
'phone  in  Judge  Broaddus's  oflGce!  A.  It  is  not  very 
distinct.    I  think  I  did,  though. 

**Q.  Have  you  any  recollection  whatever  of  talk- 
ing to  him  about  Mr.  Peltzer!    A.    I  think  so. 

*'Q.  When  was  that f  A.  Well,  that  was  proba- 
bly— this  is  Friday,  isn't  itf 

**Q.  Yes.  A.  I  wouldn't  be  positive  about  the 
day,  but  it  was  probably  Monday  or  Tuesday  evening 
after  this  suit  was  bi  ought.  I  rode  home  with  him  in 
an  automobile. 

**Q.  Have  you  a  recollection  now  of  thatf  A. 
Yes,  sir. 

**Q.  And  you  have  a  recollection  of  a  conversa- 
tion relative  to  Mr.  Peltzer  f    A.    I  think  so. 

*'Q.  Well,  have  you  or  not!  A.  What  I  mean 
is  that  while  we  rode  home  something  was  said  about 
Mr.  Peltzer. 

**Q.  What  was  that!  A.  I  couldn't  tell  you  now 
what  was  said. 

'*Q.  Don't  you  know!  A.  No,  I  don't  think  I 
do. 

**Q.  I  will  ask  you  if  you  discussed  with  him  at 
that  time  the  question  of  your  fee  from  Mr. 'Peltzer? 
A.    No,  sir. 

*'Q.  Are  you  positive  of  that!  A.  I  think  I  am 
positive  that  we  did  not  discuss  any  question  as  to  Mr. 
Peltzer. 

"Q.  I  didn't  ask  you  that;  I  asked  you  if  you  dis- 
cussed the  question  of  a  fee  from  Mr.  Peltzer  with 
Judge  Johnson  in  his  automobile!  A.  That  is  what 
I  understood  the  question  to  be.  Judge  Johnson,  as  I 
started  home,  came  from  his  office,  and  his  automobile 
was  standing  at  the  curb,  and  he  invited  me  to  ride 
home  with  him,  and  I  did,  and  we  talked  about  this 
case,  and  I  don't  know,  it  may  have  been  in  that  con- 
versation, I  wouldn't  be  positive  about  it,  that  some- 
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thing  was  said  about  the  fee,  and  I  said  to  Mr.  John- 
son that  whatever  compensation  came  to  me  it  would 
have  to  come  from  my  clients.    .    .    . 

*'Q.  How  did  you  come  to  be  discussing  tiiis  mat- 
ter of  your  fee  in  this  case  with  Judge  Johnson  t  A. 
Oh,  I  don't  know,  just  like  lawyers  riding  along  and 
talking  about  everything. 

**Q.  How  did  you  come  to  talk  to  him  about  such 
a  matter!  A.  I  don't  know.  I  couldn't  tell  you  that. 
That  is  a  psychological  question.  I  can't  answer  that 
question.    I  am  not  an  expert.    .    .    . 

*^Q.  Did  the  fact  that  Judge  Johnson  was  an  at- 
torney for  Hyde  have  anything  to  do  with  your  discus- 
sion of  that  fee!    A.    I  think  not 

'*Q.    Will  you  say  it  did  not!    A.    No,  sir. 

*^Q.  What  would  you  say  about  it!  A.  I  don't 
know  what  prompted  the  conversation  in  his  mind.  I 
couldn't  say. 

'^Q.  I  am  talking  about  your  mind.  You  are  the 
man  that  told  him  about  the  fee.  A.  About  how  that 
conversation  came  up! 

^*Q.  Did  he  suggest  the  question  of  the  fee,  or  did 
you!    A.    I  don't  know.    .    .    . 

*'Q.  I  want  to  call  your  attention  to  a  certain 
conversation  and  ask  you  if  it  transpired  a  few  days 
ago,  where  you  went  in  the  office  of  Judge  Broaddus, 
formerly  judge  of  the  Court  of  Appeals  in  this  district, 
and  took  their  Bell  'phone  and  called  up  the  oflSce  of 
Johnson  &  Lucas!    A.    I  think  I  told  you  I  did  that 

**Q.  I  will  ask  you  whether  or  not  when  you  got 
that  number  you  asked  for  Judge  Johnson  to  come  to 
the  phone!    A.    I  don't  know. 

^*Q.  Will  you  say  whether  you  did  or  did  not!  A. 
No,  I  won't. 

*'Q.  You  won't  say  you  did  and  you  won't  say  you 
didn't!  A.  I  won't  say  that  I  didn't,  and  I  don't 
have  any  recollection  now  of  asking  that  question. 


Digitized  by 


Google 


VOL.  260,  APJilL  TERM,  1914.  517 

Pellzer  t.  Gilbert 

**Q.  I  will  ask  you  if  you  finally  diji  get  Judge 
Johnson  on  the  phone!  A.  I  told  you  I  thought  I 
talked  with  him  over  that  phone. 

**Q.  I  will  ask  you  if  you  made  a  statement  of 
this  character  to  him :  That  you  were  getting  skittish 
about  your  fee  from  Peltzerf  A.  No,  sir.  I  never 
used  any  such  word  as  that  to  Judge  Johnson  or  any- 
body else. 

'*Q.  I  will  ask  you  if  you  said  anything  over  that 
telephone  to  him  relative  to  your  fee  from  Peltzert  A. 
I  don't  know.  If  I  did,  it  was  something  like  this,  that 
no  arrangement  had  been  made  with  Mr.  Peltzer  about 
my  fee. 

**Q.  .  Why  did  you  call  Judge  Johnson  up  and  why 
did  you  say  that  to  him  over  the  telephone!  A.  I 
don't  know.  I  have  no  distinct  recollection  now  of  why 
I  said  it. 

*'Q.  Isn't  it  a  fact  that  it  was  because  he  was  the 
attorney  for  Hyde  and  because  he  w^s  involved  in  the 
bringing  of  this  injunction  suit!    A.    Not  at  all. 

**Q.  You  say  that  had  nothing  to  do  with  it!  A. 
He  was  not  involved  in  the  bringing  of  this  injunction 
suit  any  more  than  you  were." 

Mr.  Hughes  further  testifying  stated  that  he  could 
not  recall  having  transacted  any  legal  business  with 
Mr.  Peltzer  before  bringing  this  suit;  that  when  Mr. 
Peltzer  called  he  (Hughes)  stated  that  he  would  be 
glad  to  bring  the  suit  if  Peltzer  had  some  reputable 
taxpayers  to  join  in  it.  That  he  had  talked  with  plain- 
tiff Bowling  about  the  suit  and  knew  Bowling's  feel- 
ings in  the  matter.  That  he  called  Bowling  over  the 
phone  and  the  latter  consented  to  the  suit  being  brought 
in  the  name  of  Peltzer  and  Bowling,  whereupon  the 
suit  was  instituted  without  any .  understanding  with 
plaintiffs  about  paying  any  attorney's  fee.  That  two 
days  after  the  suit  was  brought  j)laintiff  Peltzer  called 
witness  Hughes  to  his  oflSce,  paid  him  $100  and  asked  . 
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him  what  his  fee  would  be,  and  witness  replied  that 
he  (PeltzerJ  *^ could  fix  that  to  suit  himself." 

Mr.  Bowling,  one  of  the  plaintiffs,  testifying  in  his 
own  behalf,  gave  evidence  regarding  the  attorney's  fee 
and  expenses  of  this  suit  as  follows: 

*'Q.  When  did  you  first  talk  with  Mr.  Peltzer  rel- 
ative to  bringing  this  injunction  suit?  A.  I  have  not 
talked  with  him  at  all.  I  haven't  talked  with  him  at 
any  time  or  any  place.    .    .    . 

**Q.  Who  have  you  talked  to  about  this  suit!  A. 
Nobody.  Mr.  Hughes  called  me  up  over  the  phone 
to  know  if  I  would  allow  my  name  to  be  used  in  con- 
nection with  Mr.  Peltzer.    .    .    . 

**Q.  Are  you  paying  Mr.  Hughes  his  fee  for  this 
injunction  suit?  A.  No,  sir.  .  .  .  I  know  Mr.  John- 
son, have  known  him  a  good  many  years.  I  knew  his 
father.  He  has  never  discussed  this  matter  with  me. 
I  do  not  know  who  is  paying  the  expenses,  attorneys' 
fees  and  costs  in  this  proceeding.  I  don't  know  a  syl- 
lable about  that  in  any  form  or  shape.  I  never  heard 
anything  about  it  at  all.    ... 

^*Q.  Haven't  you  a  pretty  clear  recollection  of 
what  he  said  to  you  when  he  called  you  up  and  asked 
for  the  use  of  your  name  in  this  extraordinary  pro- 
ceeding? 

^*Mr.  Hughes:  Plaintiffs  object  on  the  ground 
that  it  is  not  an  extraordinary  proceeding.  It  is  as 
common  as  a  suit  on  a  promissory  note. 

*'The  Presiding  Judge:  The  objection  will  be 
overruled. 

*'To  which  ruling  and  action  of  the  court  the 
plaintiffs  and  each  of  them  then  and  there  duly  ex- 
cepted and  still  except. 

'*A.  I  think  I  am  pretty  clear  as  to  what  trans- 
pired between  me  and  Mr.  Hughes  at  the  time  he  called 
me  up  and  asked  for  the  use  of  my  name  in  this  pro- 
ceeding. 
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'*Q.  Well,  then,  did  he  say  to  you  that  you  would 
not  have  to  pay  him  an  attorney's  feet    A.    No,  sir. 

*'Q.  Did  you  ask  him  if  you  would  have  to  pay 
him  an  attorney's  feet    A.    No,  sir. 

**Q.  Did  he  say  anything  to  you  about  these  costs 
devolving  on  yout    A.    I  don't  remember  that  he  did. 

**Q.  Will  you  say  that  he  did  nott  A.  No,  sir; 
I  don't  believe  he  did,  though.  I  don't  think  I  am 
quite  clear  on  that,  just  what  he  said^  if  he  said  any- 
thing. 

'*Q.  Do  you  expect  to  pay  a  dollar  of  costs  in 
this  case,  if  the  costs  devolve  upon  you  to  payt 

'*Mr.  Whitsett:    We  object  to  that. 

' '  The  Presiding  Judge :    Overruled. 

**To  which  ruling  and  action  of  the  court  the  plain- 
tiffs and  each  of  them  then  and  there  duly  excepted 
and  still  except. 

*^A.    I  am  not  informed  about  that.    I  may    .    .    . 

**Q.  Do  you  expect  to  be  reimbursed  in  the  event 
you  have  to  pay  costs!  A.  I  would  hope  so;  I  don't 
know.    I  don't  know  where  it  would  come  from." 

Further  evidence  of  plaintiff  Bowling  is  to  the 
effect  that  he  is  a  neighbor  and  friend  of  attorney 
Hughes,  and  has  employed  said  Hughes  in  other  liti- 
gation. 

Plaintiff  Peltzer,  called  as  a  witness  by  defend- 
ants, stated  that^  being  of  the  opinion  that  the  pay- 
ment of  the  expenses  in  the  Hyde  case  by  Jackson 
county  was  illegal,  he  called  upon  attorney  Cleary, 
whom  he  had  frequently  employed,  and  Cleary  stated 
that  he  could  not  bring  the  suit  to  enjoin  the  county 
court  because  he  was  Mr.  Hyde's  attorney.  He  then 
asked  Mr.  Cleary  about  going  to  Hughes,  and  Cleary 
said  **all  right;"  that  he  then  went  to  Hughes,  mainly 
because  the  latter  had  once  been  prosecuting  attorney 
of  Jackson  county.  Plaintiff  Peltzer  said  that  two 
days  after  this  suit  was  brought  he  asked  Hughes  what 
his  fee  would  be,  and  the  latter  said  he  thought  that 
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$250  would  be  reasonable.  Witness  thought  that 
amount  ** would  be  clear  out  of  the  road,"  but  agreed 
generally  to  pay  a  reasonable  fee. 

Plaintiff  Peltzer  stated  that  he  had  no  understand- 
ing with  Mr.  Cleary,  Johnson  &  Lucas,  or  any  other 
attorney  for  Hyde,  about  paying  the  costs  of  the  suit; 
that  he  did  not  expect  to  get  anything  out  of  the  case 
whether  he  won  it  or  lost  it.  Witness  was  asked  if  he 
knew  any  reason  why  Mr.  Hughes  should  call  up  Judge 
Johnson  of  the  firm  of  Johnson  &  Lucas  and  ask  him  in 
relation  to  the  attorney's  fee  in  this  case,  and  he  re- 
plied that  he  did  not 

OPINION. 

Does  the  foregoing  constitute  substantial  evidence 
that  this  suit  was  not  brought  in  good  faith  to  prevent 
an  unlawful  disbursement  of  the  public  funds!  Was 
it  instituted  or  maintained  to  impede  the 
injuaction  prosecution  of  Hydet  If  not  prosecuted 
County  "  i^  ^^^  name  of  the  real  party  in  interest, 

Court  from        qj.  if  t^g  party  or  parties  who  caused  it 

Paying  Costs  r'       j  x' 

of  Suit.  to  be  instituted  are  proceeding  from  im- 

proper motives,  then  the  action  of  the 
trial  court  in  dismissing  their  petition  should  be  af- 
firmed. As  nearly  all  the  evidence  introduced  bears 
upon  this  point,  we  have  deemed  it  proper  to  consider 
that  issue  before  approaching  the  more  complex  and 
difficult  questions  arising  on  the  sufficiency  of  the  peti- 
tion to  support  the  relief  demanded.  If  plaintiffs  are 
not  the  real  parties  in  interest,  or  if  the  protection 
of  their  interests  was  not  the  chief  purpose  of  the 
suit,  then  it  will  be  unnecessary  to  consider  the  suffi- 
ciency of  the  petition. 

The  necessity  of  good  faith  on  the  part  of  plain- 
tiffs in  prosecuting  an  action  in  chancery  is  announced 
by  Mr.  High  in  his  treatise  on  the  law  of  Injunction 
(4  Ed.),  vol.  2,  sec.  1302,  p.  1317,  as  follows: 


Digitized  by 


^oogle 


VOL.  260,  APRIL  TERM,  1914.  521 

Peltaer  v.  Gilbert 

''Taxpayer  mvst  sue  in  good  faith.  The  general 
rule,  as  stated  in  the  preceding  sections,  is  also  to  be 
understood  as  limited  to  cases  where  the  action  is  in- 
stituted by  the  taxpayer  in  good  faith,  and  for  the  pro- 
tection of  his  own  interest.  And  where  a  taxpayer 
seeks  to  restrain  an  alleged  waste  or  injury  to  the 
property  of  a  city,  equity  will  not  extend  him  relief 
when  it  is  shown  that  the  action  is  not  brought  in 
good  faith  for  the  protection  of  his  own  interest,  but 
that  he  is  merely  a  colorable  plaintiff^  suing  in  behalf 
of  other  parties  in  interest." 

In  harmony  with  the  views  of  Mr.  High,  it  was 
held  by  the  Supreme  Court  of  New  York  in  the  case 
of  Hull  V.  Ely,  2  Abb.  New  Cas.  440,  that  a  taxpayer 
could  *not  enjoin  the  sale  of  a  ferry  franchise  owned 
by  a  city  where  it  was  shown  that  the  principal  pur- 
pose of  the  suit  was  to  enable  other  parties,  at  whose 
instance  the  suit  was  instituted,  to  enjoy  the  benefits 
of  the  ferry  franchise  while  it  remained  the  property 
of  the  city.  That  action  was  one  at  law  which  au- 
thorized injunctive  relief  to  a  taxpayer  in  a  suit  to 
stay  waste  by  the  city,  but  the  court  ruled  that  plain- 
tiff was  not  entitled  to  relief  either  at  law  or  equity. 

The  last-quoted  decision  was  approved  in  Kim- 
baU  V.  Hewitt,  17  N.  Y.  St.  Rep.  743,  1.  c.  745,  where 
it  was  appropriately  said  by  Van  Hoesen,  J.,  that  *4n 
all  applications  of  this  character  it  is  the  duty  of  the 
court  to  see  to  it  that  he  who  undertakes  to  champion 
the  public  cause  is  actuated  by  public  motives,  and 
that  he  is  not  making  use  of  the  power  of  the  court  to 
accomplish  some  private  end." 

While  approving,  in  a  general  way,  the  doctrine 
of  these  cases,  it  is  not  necessary  for  us  to  take  the 
extreme  ground  which  they  announce.  Those  actions 
were  on  a  right  expressly  given  by  a  statute,  but  the 
suit  at  bar  rests  only  on  equitable  principles,  and  the 
doctrine  that  one  who  demands  this  extraordinary  writ 
must  come  with  clean  hands  and  proceed  from  honest 
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motives  to  protect  his  own  interests  applies  with  s;  e- 
cial  force.  Following  the  rule  announced  by  High,  we 
hold  that,  if  the  chief  purpose  of  this  suit  was  to  im- 
pede the  prosecution  of  Hyde,  the  judgment  should  be 
affirmed. 

Coming  back  to  the  facts  of  this  case,  it  appears 
that  plaintiff  Bowling  had  paid  sixty-one  cents  into 
the  public  treasury  of  Jackson  county,  and  might  be 
injured  a  few  cents  by  the  alleged  misappropriatioii 
of  part  of  the  public  funds.  He  only  became  a  party 
plaintiff  at  the  request  of  attorney  Huglies  for  the 
ostensible  purpose  of  giving  the  cause  a  better  ap- 
pearance; it  being  the  expressed  desire  of  the  latter 
that  several  taxpayers  should  join  Peltzer  in  the  ac- 
tion. We  think,  under  the  admitted  facts,  that  Mr. 
Bowling's  interest  in  this  suit  may  safely  drop  out  of 
view  altogether. 

Mr.  Peltzer,  the  principal  plaintiff,  has  testified 
quite  positively  that  he  alone  is  responsible  for  this 
action  and  the  attorney's  fees  for  prosecuting  same; 
but  notwithstanding  its  unequivocal  character  his  tes- 
timony is  not  convincing. 

A  taxpayer  injured  only  to  the  extent  of  a  few 
dollars  or  a  few  cents,  and  desiring  to  bring  an  action 
of  this  character,  is  a  man  who  usually  counts  the 
cost  of  every  outlay  and  expends  no  more  money  on 
anything  than  is  necessary.  According  to  Mr.  Pelt- 
zer's  testimony  he  was  very  desirous  to  know  just  what 
Mr.  Hughes 's  fee  would  be,  and  according  to  the  testi- 
mony of  Mr.  Hughes  there  were  many  people  who 
thought  this  action  ought  to  be  brought — hundreds 
perhaps.  Yet  Mr.  Peltzer  does  not  seem  to  have  in- 
vited anyone  to  join  him  and  bear  part  of  the  burden 
of  the  action.  On  the  contrary,  like  Don  Quixote,  he 
rushed  single-handed  to  the  relief  of  the  supposed 
victim  (in  this  case  the  public  treasury).  This  con- 
duct is  so  out  of  the  ordinary  as  to  cast  much  discredit 
on  the  evidence  and  motives  of  Mr.  Peltzer. 
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While  attorney  Hughes  had  a  perfect  right  to 
bring  and  prosecute  the  action  for  Mr.  Peltzer,  the 
undenied  and  unexplained  evidence  of  Mr.  Broaddus, 
who  seems  to  be  about  the  only  disinterested  witness 
in  the  case,  points  quite  strongly  to  the  fact  that  Mr. 
Hughes  depended  upon  the  firm  of  Johnson  &  Lucas 
(Hyde's  attorneys)  to  pay  or  look  after  the  payment 
of  his  fee.  Peltzer  testifies  that  he  knows  no  reason 
why  Hughes  should  call  Johnson  &  Lucas  in  regard  to 
his  (Hughes's)  fee  in  this  case.  Johnson  swears  une- 
quivocally that  he  never  at  any  time  talked  with  Hughes 
about  the  attorney's  fee  in  this  cause.  On  the  other 
hand  Hughes  admits  the  conversation  at  the  time  re- 
ferred to  by  Mr.  Broaddus,  but,  when  interrogated 
about  the  matter,  Mr.  Hughes  tries  to  minimize  its  im- 
portance by  forgetting  what  was  said. 

This  suit  was  instituted  on  January  10,  1914;  the 
conversation  which  Broaddus  heard  between  Hughes 
and  somebody  took  place  on  January  12th,  and  the 
cause  was  tried  on  January  17,  1914,  just  seven  days 
after  it  was  filed.  It  is  surprising,  indeed,  that  Mr. 
Hughes  should  forget  so  many  things  within  such  a 
short  time. 

Peltzer  says  that  two  days  after  the  suit  was  filed 
Hughes  wanted  an  attorney's  fee  of  $250,  whUe  Hughes 
states  that  when  asked  what  his  fee  would  be  he  told 
Peltzer  to  ''fix  that  to  suit  himself."  Mr.  Hughes 
seems  to  have  forgotten  most  everything  which  moved 
him  to  bring  and  prosecute  this  action.  Upon  th6 
whole  case,  as  charitable  a  view  as  we  are  warranted 
in  taking  of  his  evidence  is  that  some  one  interested 
in  the  defense  of  Hyde  instigated  or  employed  him  to 
institute  this  action,  and  the  fact  of  such  employment 
has  simply  fallen  out  of  his  memory.  At  any  event,  he 
seems  never  to  have  voluntarily  asked  any  one  about 
his  fee,  except  someone  in  the  oflSce  of  Johnson  &  Lucas 
(attorneys  for  Hyde). 
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The  testimony  of  Judge  Johnson  regardmg  the 
telephone  communication  had  within  the  hearing  of 
Broaddus  may  be  correct     Broaddus  could  not  tell 
with  whom  the  conversation  was  conducted — he  only 
knows  that  Hughes  called  for  Judge  Johnson  of  the 
firm  of  Johnson  &  Lucas,  with  the  avowed  purpose  of 
finding  out  about  his  fee  in  the  Peltzer  matter.    It 
may  be  that  some  other  representative  of  B.  Clark 
Hyde   in   that   office   replied,   agreeing   to   pay  Mr. 
Hughes's  fee,  and  that  such  agreement  caused  Mr. 
Hughes  to  terminate  the  conversation  by  the  words, 
*'A11  righf    Peltzer  says  he  knows  no  reason  why 
Hughes  should  call  Johnson  &  Lucas  for  information 
about  his  fee  in  this  case.    The  only  natural  inference 
is  that  someone  connected  with  the  office  of  Johnson 
&   Lucas   agreed   in   that   conversation   to   pay  Mr. 
Hughes's  fee. 

The  writ  of  injunction  is  not  a  writ  of  right,  but  a 
writ  of  grace  and  discretion,  and  should  only  be  issued 
when  the  chancellor  is  convinced  that  a  proper  case 
has  been  made.  [Johnson  v.  Railroad,  227  Mo.  423, 
1.  c.  450.]  The  application  for  this  writ  cannot  ap- 
propriately be  compared  to  a  suit  upon  a  promissory 
note,  as  appellants'  learned  attorney  seems  to  think. 
Not  only  should  everyone  who  applies  for  this  extra- 
ordinary writ  come  into  court  with  clean  hands  and 
honest  motives,  but  his  motives  being  a  matter  pecu- 
liarly within  his  own  knowledge,  and,  when,  as  here, 
defendant's  good  faith  is  challenged,  he  should  be  able 
to  furnish  convincing  evidence  that  the  action  is  not 
maintained  primarily  to  promote  some  improper  pur- 
pose. 

A  careful  and  painstaking  review  of  the  record 
convinces  us  that  the  trial  court  possessed  very  sub- 
stantial evidence  that  the  bringing  of  this  action  was 
primarily  for  the  purpose  of  impeding  the  prosecu- 
tion of  B.  Clark  Hyde,  and  that  the  alleged  illegal  dis- 
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bursement  of  public  funds  was  only  an  unimportant 
factor  in  causing  the  action  to  be  instituted. 

The  judgment  of  the  trial  court  dismissing  plain- 
tiffs'  bill  should  be  aflSrmed. 

Graves  and  Bond,  J  J,,  concur  in  the  views  ex- 
pressed in  this  opinion.  However,  a  majority  of  the 
court  not  concurring  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded  by  an  opinion  per 
curiam. 

CONCURRING  OPINION. 

GRAVES,  J. — I  fully  concur  with  the  views  of  our 
brother  Bbown  in  this  case.  This  record  cannot  be 
fairly  read  without  reaching  the  conclusion  that  the 
plaintiffs  in  this  suit  in  equity  are  but  the  *' stool  pig- 
eons'' of  B.  Clark  Hyde,  the  defendant  in  the  case  of 
the  State  of  Missouri  v.  B.  Clark  Hyde.  And  further 
that  the  suit  was  not  brought  in  good  faith  for  the 
purpose  of  protecting  the  public  funds  of  Jackson 
county,  but  was  covinously  brought  to  prevent  the  trial 
of  one  charged  with  a  most  heinous  crime,  i.  e.,  murder 
by  the  cold  and  premeditated  method  of  poisoning. 

In  this  case  it  must  not  be  forgotten  that  the^e 
plaintiffs  have  appealed  to  a  court  of  conscience,  not 
a  court  of  law.  In  such  court  their  own  conscience 
can  be  ** sifted"  and  if  there  be  ** dross"  therein,  they 
should  be  refused  that  relief  which  can  only  come  from 
a  court  of  conscience.  They  should  come  not  only  with 
clean  hands,  as  the  ancient  rule  reads,  but  they  must 
come  with  an  open  breast  and  explain  honestly  to  such 
court  of  conscience  their  appeal  to  it  for  relief.  They 
cannot  aver  one  alleged  reason  (even  though  it  be 
well  founded  in  law)  for  asking  relief  and  hide  from 
such  court  the  real  moving  reason  for  their  suit,  and 
ask  the  court,  which  they  thus  seek  to  deceive,  to  give 
them  relief  in  equity.  Grant  it  that  if  as  honest 
and  honorable  taxpayers  they  were  seeking  to  protect 
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a  public  fund  they  should  have  relief  in  equity,  yet 
when  it  is  made  to  appear  that  such  is  not  the  real 
purpose,  but  the  real  purpose  is  a  venal  and  cor- 
rupt one,  a  court  of  equity  should  wash  its  hands 
of  such  a  cause  at  the  first  open  door.  This  the 
chancellor  nisi  did,  and  his  judgment  should  be  af- 
firmed. If  the  public  treaisury  is  abeut  to  be 
looted,  as  plaintiff's  counsel  insist,  there  are  no 
doubt  good  citizens  enough  in  the  county  who  will  look 
after  the  county's  welfare,  with  that  sole  purpose  in 
view,  and  who  will  not  pay  their  counsel  from  the  funds 
of  another,  which  other  has  more  interests  in  this  suit 
than  the  plaintiffs  herein.  This  is  one  of  the  most  typ- 
ical causes  calling  for  a  prompt  dismissal  of  the  bill  by 
a  court  of  conscience.  Courts  of  equity  should  not  be 
trifled  with  by  parties  plaintiff  having  the  motives 
shown  in  the  instant  case.  The  sacred  field  of  equity 
should  not  be  open  to  such  parties.  They  should  be 
met  at  the  threshold  and  have  the  beauties  and  grand- 
eur of  equitable  jurisprudence  explained  to  them,  and 
be  there  reminded  that  he  who  would  darken  the  portals 
of  equity  must  not  only  enter  with  clean  hands,  but 
must  come  with  an  honest  heart  and  an  open  counte- 
nance— that  nothing  should  be  hid  from  the  eye  or  the 
ear  of  the  chancellor.  Equity  despises  deceit  and  fraud 
and  will  not  countenance  it.  Hiding  the  real  purpose 
of  a  suit  is  an  abomination  in  the  eyes  of  equity  and 
deserves  to  be  condemned.  The  chancellor  nisi  did  so. 
Let  his  righteous  and  equitable  judgment  prevail. 
Bond,  J.,  concurs  in  these  views. 

DISSENTING  OPINION. 

LAMM,  C.  J. — I  do  not  agree  with  the  principal 
opinion  in  so  far  as  it  seemingly  stresses  the  fact  that 
plaintiffs  are  small  taxpayers,  and  that  their  propor- 
tionate share  of  the  alleged  illegal  appropriation  of  the 
public  funds  would  amount  to  little  in  dollars  and 
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cents.  I  take  it  that  the  maxim  de  minimis  should 
have  little  or  no  weight  in  the  grave  courts  of  serious 
minded  people  when  a  taxpayer  asks  for  relief  by  in- 
junction against  a  maladministration  of  .public  funds. 
Otherwise,  it  would  be  only  the  affluent  who  could  in- 
voke equity  in  that  behalf.  As  was  said  by  another, 
the  value  of  this  observation  lies  in  the  application  of 
it.  In  these  times  where  there  is  a  studied  attempt 
to  draw  class  distinction  and  where  there  is  yeasty 
unrest  on  that  score  in  the  public  mind,  courts  can  do 
no  better  public  service  than  by  showing  in  their  judg- 
ment that  such  pestiferous  notions  find  no  lodgment 
in  law  or  equity.  I  think  equity  lends  a  respectful  ear 
to  the  protest  of  one  or  two  small  taxpayers  who  stand 
sponsor  in  a  given  case  for  the  establishment  of  a  clear 
equitable  principle  in  the  administration  of  public 
funds.  However,  it  seems  from  the  record  that  plain- 
tiffs are  substantial  taxpayers. 

I  agree  with  zest  in  the  general  doctrine  announced 
in  the  opinion  of  my  brother  Brown  and  in  the  concur- 
ring of  my  brother  Graves,  viz :  that  before  a  court  of 
conscience  acts  its  own  conscience  must  be  moved. 
Hence  a  litigant  who  comes  with  unclean  hands  has  no 
redress  in  such  court.  I  stand  wedded  to  that  doc- 
trine, though  it  must  be  accepted  as  a  general  precept 
that  when  A  sues  B  at  law  or  equity  the  real  justiciable 
question  is  not  what  were  A's  motives  in  bringing  the 
suit,  is  not  whether  A's  psychological  condition  is  un- 
ethical. Contra,  generally  the  real  justiciable  ques- 
tions are,  is  A  wrongfully  injured  by  B,  are  A's  legal 
or  equitable  rights  violated  by  B  in  the  matters  com- 
plained of!  Now  in  the  case  at  bar  a  main  question 
was  put  to  us,  to-wit:-  Is  there  any  warrant  of  law 
for  the  appropriation  in  aid  of  a  criminal  prosecution 
pending  of  $15,000,  by  the  county  court  of  Jackson 
county,  out  of  public  money  raised  in  invitum  for  spec- 
ified public  purposes  by  means  of  the  sovereign  power 
of  taxation?    The  learned  principal  opinion  has  a  sig- 
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nificant  omission,  to-wit,  a  decision  of  the  main  ques- 
tion. So  prominent  is  this  omission  that  I  infer  my 
learned  brother  means  to  say,  and  by  necessary  im- 
plication does  say,  that  an  affirmative  answer  is  out  of 
the  question  and  cannot  be  given.  I  read  the  principal 
and  concurring  opinions  as  a  concession  that  such  ex- 
traordinary appropriation  runs  counter  to  the  writ- 
ten law,  and  to  the  theory  of  criminal  costs  and  lia- 
bility therefor  hitherto  entertained  by  courts  of  this 
commonwealth,  as  well  as  by  the  lawmaker  and  those 
charged  with  administrative  duties.  Therefore  a  doc- 
trine, that  I  concede  to  be  the  handmaiden  of  equity, 
is  brought  into  play  to  break  the  case,  to-wit,  the  doc- 
trine (metaphorically  speaking)  of  ** unclean  hands." 
If,  now,  the  case  is  to  break  on  that  sole  question  we 
should  be  sure  of  our  ground.  The  premises  from 
which  that  conclusion  is  to  flow  should  be  sound  prem- 
ises. If  this  case  is  in  deed  and  truth  a  covinously 
contrived  case,  wherein  a  prisoner  charged  under  the 
solemn  form  and  sanction  of  the  law  with  the  com- 
mission of  crime  is  the  real  actor,  in  an  attempt 
through  a  court  of  conscience  to  prevent  his  own 
prosecution  or  escape  the  penalty  that  would  follow  his 
conviction,  then,  the  case  stands  precisely  as  if  he  is 
the  real  party  in  interest  and  is  suing  in  his  own  name; 
for  equity  looks  to  substance,  not  to  form.  The  dis- 
criminating and  piercing  eye  of  the  chancellor  looks 
inside  the  shell  of  the  nut  of  the  suit  to  the  kernel 
itself,  and  his  hand  would  remain  passive.  The  trou- 
ble in  the  case  to  my  mind  is  that  plaintiflfs,  unless  cast 
on  the  doctrine  of  unclean  hands,  have  a  clear  right  to 
an  injunction.  If  the  county  court  of  Jackson  county 
proposes  in  the  name  of  all  the  taxpayers  to  use  a 
common  fund  raised  by  taxation  as  a  reward,  or,  put- 
ting it  softly,  in  payment  of  witnesses  to  aid  in  the 
prosecution,  then  I  have  nothing  to  say  about  the  wis- 
dom or  unwisdom  of  that  course,  but  I  do  say  this: 
There  should  first  have  been  appropriate  legisi^'ttion  in 
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the  form  of  a  general  law  that  applies  to  every  county 
in  the  State  permitting  such  extraordinary  expendi- 
tures—expenditures that  are  confessedly  outside  of  all 
legal  warrant.    We  shall  recur  to  the  facts  presently. 

It  was  argued  with  vehement  animation  at  our 
bar  that  the  ** people'^  demanded  the  appropriation — 
that  (as  we  gather  it)  the  people  were  watching  with 
eager  and  suspicious  eyes  first  to  spy  out  and  then 
mark  with  condemnation  any  effort  to  thwart  their  will 
in  that  behalf  and  so  on  and  so  on.  As  to  that  view 
of  it,  should  not  this  court  be  serene,  steady  and  cou- 
rageous enough  to  point  with  inflexible  finger  to  the 
lawT  Peradventure  law  is  the  flag  we  should  follow. 
This  court  is  organized  to  subserve  the  wish  and  will 
of  the  people  expressed  how!  Expressed  through  the 
form  of  the  law,  not  the  alleged  wish  and  will  of  the 
people  or  the  alleged  voice  of  the  people  conveyed  to 
us  by  extraneous  means  with  the  heat  and  blaze  of 
oratory  or  flights  pf  rhetoric.  Observe,  too,  that  this 
case  does  not  involve  the  payment  of  private  funds  of 
individuals  to  aid  a  prosecution.  Such  payments  are 
not  to  be  interfered  with.  Contra,  this  case  is  levelled 
at  an  admittedly  (I  use  the  word  advisedly  as  the  sum 
of  the  matter)  illegal  use  of  common  funds  raised 
from  all  the  people  and  reposing  in  the  common  money 
chest  and  protected  by  every  safeguard  the  wit  of  the 
lawmaker  could  devise. 

Returning  to  the  question  of  unclean  hands,  I 
think  these  observations  just:  Conceding,  as  I  do,  that 
if  this  case  is  brought  or  prosecuted  by  one  charged 
with  a  crime  either  in  his  own  name  or  by  him  masque- 
rading under  the  name  of  another,  an  injunction  should 
not  issue,  we  come  to  the  testimony  on  which  the  prin- 
cipal opinion  rests.  I  have  read  it  and  reread  it  and 
am  unable  to  concur  in  the  opinion  that  it  satisfactorily 
establishes  collusion  between  such  defendant  in  a  crim- 
inal case  and  the  plaintiffs  in  the  injunction  case.  That 
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there  is  some  testimony  creating  a  suspicion  of  that 
sort,  I  admit;  but  if  we  are  to  adhere  to  the  ancient 
rule  that  ignoble  purposes  and  ignoble  things  are  not 
to  be  presumed  or  established  by  suspicion  or  mere  con- 
jecture, but  are  to  rest,  if  at  all,  on  substantial  basis 
of  fact,  and  if  we  are  to  apply  the  lofty  doctrine  of 
the  law  that  where  fraud  and  dole  are  charged,  and^ 
where  two  views  of  testimony  to  sustain  the  charge 
may  rest  in  reason,  one  ignoble,  the  other  not,  the 
court  is  bound  to  take  the  nobler  view,  then  I  see  no 
escape  from  the  conclusion  that  collusion,  fraud  and 
dole  were  not  made  out.    The  burden,  I  think,  rested 
on  defendants  to  show  a  case  of  that  sort,  and  this 
burden  they  did  not  well  carry.    No  attempt  to  impeach 
the  honor  or  verity  of  the  witnesses  was  made.    Their 
disavowal  of  the  payment  of  fees  by  the  defendant 
in  the  criminal  case  should  not  be  lightly  disregarded 
and  I  rest  my  vote  on  that  proposition.    Therefore  I 
dissent 

Farts,  J.,  concurs  with  me  in  these  views. 

DISSENTING  OPINION. 

WOODSON,  J.— With  aU  due  deference  to  mj 
learned  associates,  it  is  just  such  opinions  as  this,  de- 
livered by  the  highest  court  of  the  State,  which  lend 
countenance  to  the  illegal  expenditure  of  public  money 
and  suggest  the  idea,  so  prevalent,  that  there  is  no  se- 
curity for  public  funds. 

Tbo  various  opinions  frankly  admit,  which  is  a 
fact,  as  is  known  by  all  courts  and  lawyers,  that  there 
is  no  law  authorizing  the  county  court  of  Jackson 
f»ounty  to  pay  this  $15,000,  in  the  prosecution  of  a  fel- 
ony easfs  but  ui)on  the  contrary,  the  law  explicitly  and 
cilearly  provides  all  such  cost  shall  be  paid  by  the 
State.  WTiy  then,  did  counsel  for  the  State  go  to  the 
t*oimty  court  of  Jackson  county,  instead  of  to  the 
rounty  fourt  of  Buchanan  county  or  Clay  county,  and 
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ask  them  to  make  the  appropriation.  All  concede  that 
they  or  any  other  county  in  the  State  would  have  just 
as  much  legal  right  to  make  the  appropriation  as  Jack- 
son county  has ;  but  by  reading  and  a  careful  consider- 
ation of  the  briefs  of  counsel  for  the  respondents  it 
will  be  clearly  seen,  that  this  legal  proposition,  which 
is  as  plain  as  the  noonday  sun,  has  been  brushed  aside 
as  so  much  chaff,  and  so  deeply  buried  beneath  a  heap 
of  worthless  rubbish  regarding  the  good  faith  of  the 
relators  who  brought  this  suit  (although  they  are  bona 
fide  taxpayers  of  Jackson  county,  and  unquestionably 
have  the  legal  right  to  object  to  its  illegal  expenditures, 
and  to  be  heard  in  the  courts  of  this  State  upon  the 
legality  thereof)  that  the  real  legal  proposition  in- 
volved has  been  lost  sight  of  and  has  caused  my  learned 
associates  to  unwittingly  follow  the  false  gods,  and  to 
pass  by  the  legal  proposition  presented  unnoticed  and 
undecided. 

I  had  an  occasion  to  go  quite  extensively  into  this 
question  in  the  case  of  State  ex  rel.  v.  Willitims,  232 
Mo.  56.  There  the  question  was,  whether  a  ministe- 
rial oflScer,  as  such,  could  resist  the  payment  of  a  war- 
rant because  issued  under  a  statute  he  contended  was 
unconstitutional.  We  there  held  that  in  the  absence  of 
the  advice  of  the  legal  department  of  the  State  he  could 
not  so  do,  he  as  such  officer  had  no  right  to  involve  the 
county  in  litigation  where  he  had  no  other  interest 
in  the  funds  ordered  paid ;  but  that  case  falls  far  short 
of  this  where  a  taxpayer,  as  such,  who  has  an  interest 
in  and  the  right  to  see  that  the  revenues  of  the  county 
are  not  squandered,  not  under  an  unconstitutional  stat- 
ute, but  without  any  legal  authority  whatever.  This 
court  has  repeatedly  held  that  while  a  ministerial  offi- 
cer cannot  question  the  constitutionality  of  a  statute, 
yet  a  taxpayer  may  do  so ;  and  our  reports  are  full  of 
such  cases.  The  Supreme  Court  of  the  United  States 
has  also  so  ruled  in  many  cases,  notably  in  the  Kansas 
tree-planting  cases,  and  in  cases  involving  taxes  levied 
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to  support  gristmills  in  remote  and  sparsely  settled 
districts.  But  in  the  case  at  bar  there  is  no  statute  or 
other  law  authorizing  this  expenditure,  and  a  fortiori 
should  the  taxpayers  in  this  case  be  permitted  to  mam- 
tain  this  suit,  when  no  law  on  earth  authorizes  the  ex- 
penditure of  this  $15,000  for  the  purposes  mentioned, 
and  which,  if  done,  would  clearly  render  the  comity 
treasurer  of  Jackson  county  and  his  bondsmen  hable 
therefor,  if  not  the  county  court  itself,  as  much  so  as 
if  he  or  they  should  take  the  money  and  pay  it  to  as- 
sist in  the  prosecution  of  some  felony  in  the  State  of 
Kansas. 

This  species  of  litigation,  under  the  circumstances, 
is  the  only  safeguard  against  such  usurpation  of  au- 
thority, the  illegal  expenditure  of  public  money  on  the 
part  of  those  public  agents  who  are  entrusted  with  the 
custody  and  expenditures  thereof.  Moreover,  it  is  just 
such  cases  as  this  which  encourage  peculation  and 
fraud  in  public  office.  If  this  court  will  tolerate  such 
a  bare-faced  illegal  expenditure  of  the  public  moneys 
as  is  here  attempted  by  evading  the  question,  on  a 
question  of  procedure,  then  in  the  name  of  heaven  why 
should  we  condemn  the  poor  officers  who  are  ignorant 
of  the  law  for  doing  likewise  in  other  cases? 

With  far  greater  plausibility  and  better  taste,  at 
least,  the  legal  department  of  Jackson  county  might 
have  mandamused  the  State  Auditor,  and  the  State 
Treasurer,  to  set  aside  this  $15,000  for  the  purpose  of 
paying  the  fees  of  expert  witnesses  in  that  case,  for 
the  reason  that  the  State  and  not  the  county  is  prima- 
rily, nor  secondarily,  responsible  for  any  of  the  le- 
gitimate fees  taxable  in  felony  cases.  But  do  not  un- 
derstand me  by  this  language  to  state  or  indicate  that 
the  State,  even  under  any  circumstances,  would  be  lia- 
ble for  such  expert  fees,  over  and  beyond  the  fees  pre- 
scribed by  statute,  for  the  truth  is,  as  all  lawyers  and 
courts  know,  that  there  is  not  a  word  or  line  to  be  found 
in  the  common  law  or  the  statutes  of  this  State,  which 
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in  the  remotest  degree  intimates,  much  less  authorizes, 
either  the  State  or  a  county  to  pay  expert  witnesses 
fees  of  any  character.  The  laws  recognize  no  differ- 
ence in  the  character  of  witnesses,  in  so  far  as  their 
fees  are  concerned,  and  should  either  the  State  or 
county  officials  undertake  to  expend  or  expend  public 
moneys  for  expert  witnesses,  beyond  the  sum  fixed 
by  statutes,  they  would  so  do  right  in  the  teeth  of  the 
statutes  of  this  State,  and  thereby  violate  the  law  they 
are  sworn  to  support.  Besides,  it  is  elementary  that 
costs  of  no  kind  can  be  legally  taxed  in  any  case,  civil 
or  criminal,  for  or  against  the  State  or  county  or  an  in- 
dividual, without  the  taxing  clerk  can  point  his  finger 
directly  to  the  statute  which  expressly  authorizes  him 
to  so  do. 

Will  any  of  nay  learned  associates  point  his  finger 
to  a  law  or  statute  that  authorizes  this  $15,000  to  be 
paid  to  expert  witnesses,  either  by  State  or  county,  or 
by  the  defendant,  should  he  be  convicted?  And  if  con- 
victed, and  if  this  requested  appropriation  is  legal, 
would  it  be  contended  for  a  moment,  under  the  stat- 
utes of  this  State,  that  Dr.  Hyde  would  be  liable  to 
the  State  for  its  repayment,  as  legitimate  fees  taxable 
against  him?  Certainly  not.  But  suppose  he  should 
be  convicted  and  this  $15,000  should  be  taxed  against 
him,  and  execution  should  issue  therefor,  would  this 
or  any  other  court  hesitate  a  moment  in  holding  that 
the  taxation  of  that  money  against  him  was  unlawful, 
that  he  was  not  responsible  for  the  same,  and  that  the 
execution  should  be  quashed?  Certainly  not.  And  no 
one  will  contend  to  the  contrary. 

There  is  another  phase  of  this  case,  which  in  my 
opinion  is  worthy  of  serious  consideration,  and  that  is 
this :  Suppose  for  the  sake  of  argument,  that  Dr.  Hyde 
is  guilty  of  all  the  matters  charged  against  him  by 
indictment,  which  is  nothing  more  or  less  (in  so  far  as 
this  case  is  concerned)  than  a  violation  of  the  laws  of 
the  State,  and  he  should  be  found  guilty  of  the  same, 
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yet  does  his  violation  of  the  law  of  God  and  man  jus- 
tify or  authorize  the  county  court  of  Jackson  coimtY 
or  the  treasurer  thereof  to  also  violate  the  laws  of  the 
State  in  order  to  assist  in  the  prosecution  of  a  wrong- 
doer? I  think  not.  The  act  of  the  one  is  just  as  clearly 
a  breach  of  the  law  as  the  other — differing  only  in  de- 
gree— not  in  principle.  This  is  self-evident,  and  has 
become  a  truism  expressed  in  the  words  *'two  wrongs 
can  never  make  a  right  *' 

Moreover,  what  great  Herculean  Master  is  the  man 
Hyde,  any  way,  that  the  great  State  of  Missouri,  with 
her  millions  of  patriotic  sons  and  dutiful  daughters 
and  her  billions  of  treasure,  cannot  grapple  with  him 
and  bring  him  to  justice  without  resorting  to  illegal 
means  to  accomplish  that  purpose!  The  mere  asking 
the  question  answers  it — there  is  no  substance  in  the 
proposition. 

Besides  that,  I  have  no  patience  with  those  persons 
(who  I  am  glad  to  say  are  few,  and  who  are  growing 
fewer  every  year)  who  believe  that  the  doctors,  sur- 
geons, chemists  and  lawyers  of  Kansas  City  and  the 
State  of  Missouri  have  not  the  same  intelligence,  learn- 
ing and  professional  ability  and  skill  as  those  of  other 
States. 

I  have  always  been  impressed  with  the  idea,  that 
if  this  great  Commonwealth  is  capable  of  self-govern- 
ment, then  it  surely  has  the  ability  to  administer  its 
criminal  and  civil  laws  without  calling  upon  outsiders 
for  assistance,  and  that  if  that  is  not  true,  then  I  sug- 
gest that  it  is  about  time  to  adopt  some  other  form  of 
government.  I  am  firmly  of  the  opinion,  as  previously 
indicated,  that  the  citizens  of  this  State  have  the  intel- 
lectuality, ability  and  experience  to  govern,  and  con- 
trol, each  and  every  department  of  this  State  without 
calling  for  outside  assistance. 

My  observation  and  experience  have  been,  espe- 
cially regarding  the  legal  profession,  and  in  no  small 
degree  that  of  the  medical,  that  a  comparison  of  the 
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members  of  those  professions  with  those  of  other 
States,  and  of  the  United  States,  would  not  bring  a 
single  blush  of  shame  to  any  intelligent  man  or  woman 
in  this  State.  These  general  observations  are  so 
thoroughly  true  and  in  harmony  with  the  general  know- 
ledge of  men  and  measures,  it  seems  to  me  that  it  is  a 
grave  reflection  upon  the  good  people  of  Kansas  City 
and  the  State  of  Missouri,  with  all  of  her  institutions 
of  learning,  intelligence,  culture  and  wealth,  to  even 
suggest  that  there  is  not  sufBcient  scientific  knowledge 
and  experience  in  this  State  to  determine  whether  or 
not  a  certain  person  died  of  natural  causes  or  from 
poison,  or  through  other  unnatural  means. 

This  idea  that  the  man  over  the  hill  has  a  farm 
better  than  any  on  this  side,  and  that  the  lawyers  and 
doctors  in  other  States  are  more  intellectual  and 
learned  than  those  of  this  State,  has  erroneously  led 
many  to  believe  that  their  next  door  neighbors  are  ig- 
noramuses, if  not  wild  and  uncivilized  Commanches, 
not  worthy  of  consultation  or  respect.  If  counsel  for 
the  State  will  disabuse  his  mind  of  this  fallacy,  and 
proceed  to  try  Dr.  Hyde  under  the  laws  of  this  State 
and  with  the  assistance  of  such  witnesses  as  the  law 
authorizes  him  to  procure,  he  will  find  that  his  duty 
has  been  fully  discharged,  and  that  justice  has  been 
duly  administered  according  to  law  and  that  the  good 
people  of  Kansas  City  will  be  fully  satisfied  with  the 
result — whatever  that  may  be,  even  though  the  courts 
of  the  country  will  not  permit  him  to  resort  to  illegal 
means  to  procure  outside  assistance. 

I  do  not  know,  nor  do  I  care,  what  the  financial 
condition  of  Dr.  Hyde  is,  so  far  as  this  case  is  con- 
cerned, yet,  I  am  impressed  with  the  idea  that  this 
great  State  should  be  satisfied  with  a  prosecution  of 
him,  according  to  the  laws  thereof,  without  resorting 
to  illegal  means;  and  moreover,  the  presumption  is, 
that  the  State  is  as  able  financially  to  try  this  case 
without  outside  assistance,  as  Dr.  Hyde  is  to  defend 
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himself  of  the  charges  lodged  against  him.  To  me  this 
request  for  $15,000  to  be  used  in  the  prosecution  of  the 
defendant  smacks  of  persecution  instead  of  prosecu- 
tion, and  by  this  language  I  mean  no  reflection  what- 
ever upon  our  able  and  efficiejit  prosecutor,  because 
I  believe  he,  as  I  have  frequently  done,  has  let  his  zea? 
in  what  he  believes  to  be  a  righteous  cause,  run  away 
with  his  better  judgment,  but  that  is  no  legal  reason 
why  he  or  I  should  be  sustained  in  doing  those  things 
which  are  not  authorized  by  the  law. 

Regarding  Dr.  Hyde's  guilt  or  innocence,  I  have  no 
opinion,  nor  am  I  acquainted  with  him,  yet  the  Con- 
stitution of  this  State  guarantees  unto  him  a  fair  and 
impartial  trial,  according  to  the  laws  of  the  State;  and 
i  take  the  law  to  mean,  that  he  shall  have  a  fair  and 
impartial  trial  according  to  the  laws  of  the  State,  and 
be  prosecuted  in  the  manner,  and  by  the  means  pre- 
scribed by  the  Code  of  Criminal  Procedure,  and  not  by 
means  furnished  by  other  public  bodies.  Literally 
speaking  this  language  might  prohibit  the  employment 
of  counsel  to  assist  in  the  prosecution  of  a  felony  case, 
which  I  believe  would  be  wise,  but  I  do  not  believe  the 
Legislature  so  designed,  yet  J  am  firmly  of  the  opin- 
ion that  the  Legislature  never  contemplated  or  intended 
that  the  county  court  of  any  county  of  this  State  should 
illegally  or  otherwise  appropriate  funds  to  prosecute 
Dr.  Hyde  or  any  other  person  charged  with  a  felony. 

Who  is  going  to  audit  the  account  upon  which  this 
money  is  to  be  paid  out!  Not  the  State  Auditor,  who 
has  the  exclusive  authority  under  the  laws  to  so  do  in 
all  such  cases,  subject  of  course  to  the  review  of  the 
courts.  But  this  illegal  expenditure  of  public  money 
can  never  come  before  the  courts  of  this  State  without 
the  treasurer  of  Jackson  county  should  refuse  to  pay 
the  same,  which  if  done,  would  of  course  be  at  his 
risk,  and  in  such  case  I  apprehend  the  question  of  his 
misappropriation  of  that  money  will  in  some  form 
reach  this  court  for  adjudication. 
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Under  the  conceded  law,  this  expenditure  of  this 
$15,000  would  be  illegal ;  and  I  believe  it  would  be  wise 
to  so  state  in  this  case  and  thereby  avoid  all  further 
litigation  regarding  the  matter,  and  obviate  the  risk 
of  some  innocent  person  having  the  burden  to  bear  in 
the  near  future. 

I,  •  therefore,  dissent  from  the  entire  expressions 
of  the  court  and  the  various  judges  thereof,  except  I 
believe  the  judgment  should  be  reversed. 

DISSENTING  OPINION. 

WALKER,  J. — Upon  a  careful  examination  of  the 
question  here  involved  I  find  that  I  cannot  concur  in 
the  conclusion  reached  in  the  majority  opinion,  which, 
in  not  expressly  determining  the  question  submitted, 
gives  tacit  approval  to  the  appropriation  and  appor- 
tionment of  $15,000  of  the  funds  of  Jackson  county  by 
its  county  court  for  the  proposed  purpose  of  defraying 
the  estimated  expenses  of  conducting  a  criminal  trial 
therein. 

The  powers  of  a  county  as  a  subdivision  of  the 
State  are  clearly  defined  and  limited  by  law,  and  its 
administrative  agents,  the  members  of  the  county  court, 
have  no  authority  except  that  clearly  conferred  by  law. 

The  proposed  appropriation  being  foreign  to  the 
purj>oses  for  which  counties  are  created  and  beyond 
the  powers  of  the  county  court,  upon  the  matter  being 
brought  to  our  attention  it  becomes  our  duty  to  deter- 
mine beyond  a  peradventure  whether  the  appropria- 
tion is  authorized. 

Certain  citizens  of  Jackson  county,  represented  by 
an  attorney  who  is  an  officer  of  this  court,  submit  this 
question  for  our  determination,  and  while  circum- 
stances may  appear  which  give  credence  to  the  con- 
clusion that  counsel  for  the  defendant  in  the  case  in 
which  this  appropriation  is  proposed  to  be  made,  seem 
to  have  had  a  shadowy  connection  with  the  matter. 
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this  should  not,  and  so  far  as  I  am  concerned  will  not, 
prevent  an  aflSrmative  expression  of  opinion  as  to 
whether  this  proposed  use  of  county  funds  is  supported 
by  the  statute. 

It  is  almost  too  elementary  to  justify  reference 
thereto  that  a  criminal  prosecution  is  one  in  which  the 
State  is  primarily  interested,  and  with  which  a  county, 
unless  expressly  empowered,  has  nothing  to  do;  not 
only  the  Constitution,  but  the  entire  Code  of  Criminal 
Procedure,  proves  the  correctness  of  this  conclusion, 
and  the  supplemental  or  adjective  law  in  relation  there- 
to defining  the  manner  in  which  criminal  costs  must 
be  determined  and  paid,  is  additional  proof  that  it  is 
the  State,  and  not  its  subdivisions,  which  is  chained 
with  criminal  prosecutions,  and  the  expenses  incident 
to  same;  but  I  **harp  upon  a  mouldered  string''  as 
this  truth  is  too  well  established  to  need  elaboration. 

As  to  whether  the  case  in  which  this  appropria- 
tion is  proposed  to  be  made  is  one  in  which  more  than 
ordinary  expenses  should  be  incurred,  is  a  matter 
which  should  not  concern  us  in  passing  upon  the  ques- 
tion as  to  the  power  of  the  county  court  in  the  prem- 
ises. If  by  our  inaction  this  question  having  been  sub- 
mitted to  us,  we  tacitly  sanction  this  appropriation 
when  the  same  is  not  authorized  by  law,  we  open  the 
way  by  judicial  legislation  for  inroads  upon  county 
treasuries  which  cannot  prove  otherwise  than  waste- 
ful and  vicious. 

I  am,  therefore,  unqualifiedly  of  the  opinion  that 
the  writ  of  injunction  herein  should  be  granted,  that 
in  so  doing  the  court  may  place  the  seal  of  its  disap- 
proval upon  this  attempted  misuse  of  county  funds. 

PER  CURIAM. — As  indicated  by  the  several  opin- 
ions filed  herein,  it  appears  that  five  of  our  number 
are  in  accord  with  the  proposition  that  if  the  suit  was 
coUusively  instituted  by  the  plaintiffs  in  the  interest 
of  the  defense  of  Dr.  Hyde  in  the  criminal  case,  the 
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trial  court  was  right  in  dismissing  the  plaintiffs'  bill. 
It  also  appears  that  three  of  that  five  are  of  opinion 
that  the  evidence  in  the  present  record  shows  such  col- 
lusive action,  while  two  of  such  five  do  not  think  the 
facts  of  the  present  record  show  such  collusive  action. 
In  addition  it  would  appear  that  two  of  our  number 
dissent  from  the  general  doctrine  herein  above  first 
stated.  In  this  state  of  opinion  we  were  unable  to 
reach  a  judgment,  but  to  the  end  that  a  judgment 
may  be  reached,  those  of  us  who  are  of  the  opinion 
that  if  the  suit  was  coUusively  brought  the  bill  should 
be  dismissed,  agree  (without  changing  our  views  as  to 
the  suflSciency  or  insuflSdency  of  the  evidence  in  the 
present  record,  to  show  a  collusive  action  in  the  in- 
stitution and  prosecution  of  the  suit)  that  the  judg- 
ment nisi  shall  be  reversed  and  the  cause  remanded 
for  a  new  trial,  so  that  the  facts  as  to  the  collusive 
character  of  the  action  may  be  more  fully  investigated. 
Let  the  judgment  nisi  be  reversed  and  the  cause 
remanded.  All  concur,  except  Woodson  and  Walker, 
J  J.,  who  dissent. 


RUFUS  J.  LACKLAND,  et  al..  Trustees  of  Missouri 
Botanical  Garden,  Appellants,  v.  HERBERT  S. 
HADLEY,  Attorney-General,  CITY  OF  ST. 
LOUIS  and  TRUSTEES  OF  TOWER  GROVE 
PARK. 

In  Banc,  July  14,  1914. 

1.  CONVEYANCE:  Subsequent  Devise  by  Will.  The  grantor  in  a 
4eed  cannot  by  his  will  devise  any  part  of  the  estate  which 
he  did  not  possess  after  a  grant  of  the  lands  described  in  the 
deed,  nor  can  he  transmit  to  his  residuary  devisees  any  other 
remedy  for  the  enforcement  of  the  interests  and  rights  re- 
tained by  him  in  the  grant  than  he  has  at  the  time  of  his 
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:    Trust   Estate:    Alteration   by  Subsequent   Deed.    The 

giantor  in  a  deed,  having  conveyed  certain  lands  to  the  city 
in  fee,  to  be  forfeited  to  him  upon  certain  conditions,  can- 
not by  a  subsequent  deed  alter  the  title  which  the  donee  re- 
ceived. 

:   :   :    Estoppel.     The  donor  of  land  to  a 

city,  for  the  establishment  and  maintenance  of  a  botanical 
garden,  conveyed  by  deed  upon  conditions,  to  be  forfeited 
to  him  for  a  violation  thereof,  estops  himself,  by  a  sub- 
sequent confirmatory  deed,  modifying  and  waiving  the  former 
conditions,  from  thereafter  insisting  upon  the  former  condi- 
tions except  so  much  of  them  as  have  not  been  waived  or 
modified. 

CHARITY:  Change  In  Administration:  Title.  Power  to  vary 
the  method  of  administering  a  trust,  in  order  that  its  ultimate 
purpose  may  not  fall,  does  not  imply  a  vesting  in  the  trustees 
of  a  title  to  property  not  given  them  by  the  trust  instrument 


:  :  Power  to  Administer  Income:     Sale  of  Corpua 

Henry  Shaw  conveyed  to  the  city  of  St.  Louis  276.76  acres 
of  land,  including  therein  a  strip  200  feet  wide  constituting  "the 
external  boundaries  with  openings  and  passageways  through 
the  same  to  the  park,"  to  have  and  to  hold  the  same  unto  the 
city  "in  absolute  property  in  fee,"  upon  condition  that  the  city 
turn  over  to  a  park  board  to  be  named  by  him  the  proceeds  of 
1360,000  worth  of  city  bonds  to  be  used  in  converting  said  land, 
except  said  200  feet,  into  a  park,  and  appropriate  |25,000  an- 
nually for  the  maintenance  of  said  park,  the  board  to  lease  the 
strip  of  ■  land  200  feet  wide  surrounding  said  Park,  in  con- 
venient lots  not  to  exceed  200  feet  in  front  for  any  one  residence, 
for  periods  of  30  years  before  renewal,  for  the  purpose  of 
erecting  villa  residences  thereon  only,  and  all  the  gross  rents 
received  from  said  leases  witbout  reduction  were  to  be  fo^ 
ever  paid  over  to  the  said  Shaw  during  his  life,  and  after  his 
death  to  the  trustees  of  the  Missouri  Botanical  Garden,  said  for 
a  wilful  violation  of  said  leasing  condition  by  the  city  the  said 
land  was  to  be  forfeited  to  him  or  said  Botanical  Garden.  The 
proceeds  of  the  bonds  were  used  in  establishing  the  park, 
and  more  than  a  million  and  a  half  dollars  have  been  expended 
by  the  city  in  its  maintenance,  but  no  part  of  the  200-foot 
rim,  now  estimated  to  be  worth  |816,000,  has  been  leased  for 
villa  residences,  although  it  has  been  more  than  forty-five 
years  since  the  grant  was  made.  The  Botanical  Garden  seeks 
a  decree  authorizing  it  to  sell  this  strip  for  villa  residences, 
and  appropriate  the  proceeds;  the  city  asks  that  the  title  be 
vested  in  it  without  condition.  Held,  that  the  prayer  of 
neither  can  be  granted;  and,  ftrst,  that  the  instrument  created 
a  condition  subsequent,  which  will  not  authorize  a  forfeiture 
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to  the  Botanical  Garden,  but  at  most  only  a  covenant,  for  a 
wilful  violation  of  which  damages  may  be  recovered  in  an 
action  at  law;  second,  the  fundamental  purpose  of  Mr.  Shaw 
was  the  establishment  of  a  park,  and  to  use  the  outer  rim  of 
200  feet  as  a  peculiar  method  of  its  ornamentation,  and  said 
strip  was  intended  to  be  considered  a  part  of  the  park  and 
was  conveyed  to  the  city  upon  condition  that  It  should  be 
leased  and  the  rents  applied  to  beautifying  the  adjunct  there- 
to, namely,  the  Botanical  Oarden;  and,  third  (opinion  by 
QRAVES,  J.)>  that  a  clear  right  was  reserved  by  the  instrument 
to  compel  the  city  to  perform  the  imposed  duty  to  rent  the 
strip,  which  is  not  met  by  a  showing  of  inability  to  lease  at 
fanciful  prices,  but  implies  a  leasing  at  a  substantial  ground 
rental. 

Held,  by  WALKER,  J.,  with  whom  WOODSON,  J.,  concurs,  that  . 
the  deed  did  not  convey  the  fee  in  the  strip  200  feet  wide 
to  the  city,  but  only  as  trustee  for  charitable  uses,  name- 
ly, for  the  establishment  of  an  ornamental  border  for  the 
park;  that  the  deed  reserved  to  Mr.  Shaw  and  his  as- 
signs a  beneficial  interesf  in  the  strip,  which  by  his  will 
was  transferred  to  the  Botanical  Garden,  and  the  city  holds 
the  title  of  that  interest  as  trustee  for  it;  and,  as  the  facts 
demonstrate  that  a  conversion  of  the  strip  into  villa 
residences  under  long  leases  has  been  shown  to  be  im- 
practicable, if  not  impossible,  the  method  of  administration, 
in  order  that  the  charitable  use  may  not  perish,  may  be 
varied,  and  the  strip  should  be  sold,  to  the  city  as  a  pre- 
ferred purchaser  if  it  desires  to  buy  and  use  it  for  park 
purposes,  and  if  the  city  does  not  choose  to  exercise  such 
preference  within  a  reasonable  time,  the  Botanical  Oarden 
should  be  permitted  to  sell  in  such  a  way  as  to  preserve 
the  ornamental  character  of  the  strip  originally  intended. 

6.  FORFEITURE:  Condition  Subsequent:  Covenant.  A  convey- 
ance in  fee  simple  of  land  to  a  city  for  charitable  uses,  upon 
condition  4hat  it  be  leased  for  villa  residences  and  the  rents 
paid  over  to  the  grantor  during  his  life  and  after  his  death 
to  a  botanical  garden,  will  not,  upon  a  showing  of  a  failure  to 
comply  with  such  condition,  be  held  to  create  a  right  of 
forfeiture  of  such  strip  of  land  to  such  garden,  in  a  suit  in 
equity.  The  condition  is  a  subsequent  one,  and  for  its  non- 
performance there  can  be  no  forfeiture;  it  amounts  at  most 
to  a  covenant,  and  for  its  breach  the  beneficiary's  remedy  is 
a  suit  for  damages. 

Appeal  from  St.  Louis  City  Circuit  Court.— Hon, 
Matt  G.  Reynolds,  Judge. 

Bevehsed  and  BiEMLANDED ,{with  directions). 
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(1)  The  circuit  court  erred  in  construing  the  res- 
ervation in  the  deed  of  Mr.  Shaw  as  a  condition  subse- 
quent, which  is  controlled  hy  the  technical  rules  of  law 
concerning  such  conditions.  Under  the  language  of 
the  deed,  the  specific  reservation  of  exception  therein, 
and  in  view  of  the  subsequent  and  explanatory  deed 
of  1872,  and  the  declared  and  lifelong  purposes  of  Mr. 
Shaw  with  reference  to  the  Botanical  Gardens,  it  was 
clearly  a  reservation  in  trust,  to  be  construed  and  en- 
forced as  such  under  the  cy  pres  rule.  The  law  fa- 
vors reservations  in  trust  as  against  conditions  subse- 
quent. Stanley  v.  Colt,  5  Wall.  119,  quoting  from  Sng- 
den,  sec.  123,  cited  as  a  leading  case  on  the  subject 
of  modifying  directions  for  the  manageiment  of  a  char- 
itable trust  in  Lackland  v.  Walker,  151  Mo. '253.  Baer 
V.  Weed,  24  Pa.  St.  87;  Sohear  v.  Trinity  Church,  129 
Mass.  19;  Tiedeman  on  Beal  Property  (3  Ed.),  sec 
210.  (2)  This  fundamental  principle  for  the  con- 
struction of  deeds,  that  wherever  possible  clauses  are 
to  be  construed  as  covenants  or  independent  agree- 
ments and  as  reservations  in  trust,  and  not  as  condi- 
tions subsequent,  has  been  repeatedly  declared  by  this 
court  and  is  the  settled  law  of  this  State.  Messersmith 
V.  Railroad,  22  Mo.  369;  Clark  v.  Brookfield,  81  Mo. 
513;  Hay  den  v.  Railroad,  222  Mo.  126;  Studdard  v. 
Wells,  120  Mo.  154 ;  Reynolds  v.  Reynolds,  234  Mo.  155; 
13  Cyc.  683.  If  the  terms  of  the  grant  will  admit  of 
any  other  interpretation  they  will  not  be  held  to  create 
an  estate  upon  condition.  Jones  on  Real  Property, 
sec.  632 ;  Invest.  Co.  v.  Railroad,  108  Mo.  50;  Weinreich 
V.  Weinreich,  18  Mo.  App.  364;  Stilwell  v.  Railroad, 
39  Mo.  App.  221 ;  Gratz  v.  Railway  Co.,  165  Mo.  211. 
(3)  The  language  of  the  deed  of  1872  is  conclusive  that 
the  so-called  condition  in  the  deed  of  1868  is  distinctly 
made  a  reservation  in  trust,  as  by  its  terms  Mr.  Shaw 
expressly  reserved  to  himself  and  assigns  the  right  to 
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enforce  the  provisions  of  the  deed  by  appropriate  pro- 
ceedings.    The  opinion  of  this  court  in  Lackland  v. 
Walker,  151  Mo.  210,  declared  in  the  broadest  terms 
the  jurisdiction  of  a  court  of  equity  in  the  adminis- 
tration of  charitable  trusts.    The  reservation  in  this 
case  was  for  the  benefit  of  the  same  trust  declared 
and  enforced  by  this  court  in  the  case  referred  to.    As 
to  jurisdiction  of  court  of  chancery  in  charities,  see 
Visitation  Convent  v.  Clemens,  50  Mo.  167.     (4)  The 
intimate  association  of  this  reservation  of  the  strip 
around  Tower  Grove  Park  with  the  broad  and  compre- 
hensive purposes  of  Mr.  Shaw  in  the  establishment  of 
the  Missouri  Botanical  Gardens,  is  clearly  shown  by 
the  close  connection  in  location  between  the  park  and 
the  Garden.    And  the  reservation  of  a  strip  around 
the  park,  in  the  deeds,  and  the  direction  therein  that  it 
be  leased  for  residence  purposes,  is  exactly  similar  to 
the  reservation  of  a  similar  tract  contiguous  to  the 
Gardens  by  the  terms  of  his  will,  and  the  direction 
therein  that  it  also  be  leased  for  residence  purposes. 
And  it  was  this  similar  provision  in  the  will  reserving 
tracts  contiguous  to  the  Gardens  to  be  leased  for  villa 
purposes  only,  which  this  court  construed  in  Lackland 
V.  Walker.    Cases  supra.     (5)    It  was  clearly  shown 
by  the  testimony  that  however  impracticable  it  was  to 
lease  the  strip  for  villa  purposes  it  was  entirely  prac- 
ticable to  apply  the  cy  pres  rule  as  was  done  in  Lack- 
land V.  Walker,  and  make  sales  with  appropriate  re- 
strictions which  would  at  once  beautify  the  surround- 
ings of  the  park  and  secure  the  purposes  of  Mr.  Shaw 
in  the  endowment  of  his  great  public  charities  in  the 
Botanical  Gardens.     (6)    Apart  from  the  question  of 
estoppel  by  acquiescence  we  have  in  this  case  the  ap- 
plication of  the  familiar  and  fundamental  rule  that  the 
construction  placed  upon  a  contract  by  the  parties 
themselves   must   govern.     In   Laclede    Construction 
Company  v.  Moss  Tie  Company,  185  Mo.  62,  the  court 
said:     **Tell  me  what  you  have  done  under  a  deed 
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and  I  will  tell  you  what  that  deed  means/'  Bolt  &  Nut 
Mfg.  Co.  V.  Car  Co.,  210  Mo.  736;  Wolff  v.  Dyer,  95  Mo. 
551;  Gas  Light  Co.  v.  St.  Louis,  46  Mo.  121;  Patter- 
son  V.  Cambden,  25  Mo.  21 ;  Toppliffe  v.  Toppliffe,  122 
U.  S.  121.  The  conduct  of  the  city  and  park  offidals 
in  this  case  is  conclusive  that  they  thus  understand 
that  this  reservation  in  trust  was  effective  to  vest  the 
beneficial  title  in  the  plaintiffs.  Carter  v.  Foster,  145 
Mo.  383;  Bollinger  Co.  v.  McDowell,  99  Mo.  632.  (7) 
A  municipal  corporation  is  bound  by  the  fundamental 
principles  invoked  as  to  estoppel  by  acquiescence  and 
by  the  construction  of  contracts  through  conduct  as 
private  individuals.  As  declared  by  this  court,  in 
Union  Depot  v.  City  of  St  Louis,  76  Mo.  396,  whien  a 
municipal  corporation  enters  into  a  contract  which  it 
has  authority  to  make,  the  doctrine  of  estoppel  applies 
to  it  the  same  as  to  an  individual.  This  principle  is 
recognized  in  Stevley  v.  Kansas  City,  179  Mo.  407. 
Edwards  v.  Kirkwood,  147  Mo.  App.  616.  (8)  Irre- 
spective of  all  other  questions  in  the  case,  the  circuit 
court  erred  in  overruling  the  demurrer  of  plaintiffs  to 
the  cross-bill  filed  by  the  defendants,  and  in  granting 
the  prayer  of  said  cross-bill  iji  effect  decreeing  a  for- 
feiture of  the  interest  reserved  by  Mr.  Shaw  in  his 
200-foot  strip  and  directing  that  the  city  of  St.  Louis 
shall  hereafter  hold  said  strip  divested  of  any  interest 
of  the  Botanical  Gardens.  This  ruling  of  the  court 
was  without  precedent  and  directly  violative  of  the 
fundamental  canon  repeatedly  declared  by  this  court 
that  a  forfeiture  will  never  be  declared  by  a  court  of 
chancery.  Sease  v.  Cleveland  Co.,  141  Mo.  488;  He- 
man  V.  Wade,  140  Mo.  340;  Moberly  v.  Trenton,  181, 
Mo.  637;  Tetley  v.  McElmurray,  201  Mo.  382;  Pome- 
roy's  Equity  (2  Ed.),  sees.  459,  460;  2  Story's  Eq.  Jur. 
(13  Ed.),  p.  652. 
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William  E.  Baird  and  Trumcm  P.  Yowng  for  re- 
spondents. 

(1)  The  paramount  purpose  of  Mr.  Shaw,  as 
shown  by  the  documents  in  evidence,  was  to  create  a 
public  park,  known  as  Tower  Grove  Park.  This  park 
was  created  by  deed  in  1868.  The  Botanical  Garden 
was  created  by  will  at  the  death  of  Mr.  Shaw  in  1889. 
We  are  here  concerned,  not  with  the  will  of  Mr.  Shaw 
relating  to  the  Botanical  Garden,  but  with  the  deeds 
creating  Tower  Grove  Park.  (2)  A  sale  of  the  strip 
in  question,  under  restrictions,  is  a  very  different  thing 
from  a  thirty-year  lease  for  villa  purposes.  Property 
given  to  the  city  as  an  adjunct  of  a  public  park,  is  in- 
tended to  endure  forever,  and  the  title  is  intended  to 
remain  in  the  city  as  long  as  the  city  continues  to  own 
and  operate  the  park.  Restrictions  upon  property, 
when  such  property  is  sold,  are  in  their  nature  tem- 
porary only.  Devlin  on  Deeds  (3  Ed.),  sec.  997-C; 
Jackson  v.  Stevenson,  156  Mass.  496.  (3)  By  the  deeds 
of  1868  and  1872  the  entire  tract  of  land,  including  the 
200-foot  strip,  was  deeded  to  the  city  of  St  Louis  upon 
certain  conditions,  the  fifth  condition  being  that  the 
200-foot  strip  should  be  leased  for  villa  purposes  and 
the  rents  paid  over  to  Henry  Shaw,  his  heirs,  and  as- 
signs. The  intention  waa  not  that  this  200-foot  strip 
should  be  revenue  producing  under  all  circumstances, 
but  only  that  it  should  be  revenue  producing  in  caae 
it  could  be  leased  for  villa  purposes.  (4)  During  the 
lifetime  of  Mr.  Shaw  he  could  not  have  applied  to  a 
court  of  equity,  under  the  cy  pres  doctrine,  to  compel 
the  city  of  St  Louis  to  sell  this  property.  It  is  only 
because  the  plaintiffs  are  a  charitable  trust  that  they 
imagine  they  can  invoke  this  power  of  the  court.  But 
their  title  is  no  greater  than  that  of  Mr.  Shaw,  and 
he,  by  leaving  property  to  charity,  could  not  give  that 
charity  the  right  to  obtain  from  a  court  of  equity 
cnc^eater  title  than  he  himself  could  have  obtained  from 
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it  (5)  The  cy  pres  doctrine  has  not  met  with  favor 
in  the  United  States,  and,  where  it  is  accepted,  it  has 
been  given  only  a  limited  application.  Pomeroy, 
Equity,  see.  1029;  2  Perry  on  Trusts,  sec.  728;  Jack- 
son V.  Phillips,  14  Allen,  539;  Attorney-General  v. 
Balliol  College,  9  Mod.  407 ;  Attorney-General  v.  Iron- 
mongers Co.,  Cr.  &  Ph.  208 ;  Minot  v.  Baker,  147  Mass. 
348;  Attorney-General  v.  Briggs,  164  Mass.  561.  (6) 
The  power  of  a  court  of  equity  to  enter  decrees  cy  pres 
has  two  aspects :  First,  as  a  prerogative  power  of  the 
chancellor  under  the  sign-manual  of  the  king;  second, 
as  a  part  of  the  ordinary  jurisdiction  of  the  chancel- 
lor. In  its  latter  aspect  it  is  a  power  of  construction 
and  interpretation  for  the  purpose  of  carrying  out  the 
main  primary  purpose  of  the  creator  of  the  charity. 
This  latter  aspect  is  the  only  aspect  recognized  in 
Missouri.  Missouri  Historical  Society  v.  Academy  of 
Science,  94  Mo.  467 ;  Campbell  v.  Kansas  City,  102  Mo. 
326,  10  L.  R.  A.  593;  Fontain  v.  Ravenel,  58  U.  S.  388; 
Mormon  Church  Case,  136  U.  S.  1;  6  Cyc  961;  Bisp- 
ham.  Principles  of  Equity  (6  Ed.),  sec.  128,  p.  188; 
Pomeroy,  Equity  (3  Ed.),  sec.  1027,  p.  1964.  (7)  The 
ct/  pres  doctrine  cannot  be  applied  in  such  a  way  as  to 
feke  property  from  the  grantee  of  a  deed.  Where  the 
question  of  the  title  of  the  grantee  is  at  issue,  a  court 
of  equity  cannot,  under  the  guise  of  applying  the  cy 
pres  doctrine  to  a  trust  estate,  ignore  this  question  of 
title  and  take  the  property  from  the  grantee  and  con- 
fer it  upon  a  third  person.  Adams,  Equity  (8  Ed.),  p. 
70;;  St.  Amaur  v.  Rivord,  2  Mich.  294.  (8)  The'cy 
pres  doctrine  is  inapplicable  where  a  specific  intent  is 
manifested.  The  doctrine  is  only  applicable  wnere 
there  is  a  general  charitable  intent  without  a  specifica- 
tion as  to  the  means  of  carrying  it  out,  or  as  to  who 
are  the  beneficiaries  or  the  trustees.  The  doctrine  as 
accepted  by  the  Missouri  courts,  and  generally  through- 
out the  United  States,  cannot  be  applied  so  as  to  set 
aside  specific  purposes  clearly  expressed.    BuUard  v. 
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Shirley,  153  Mass.  560;  Teele  v.  Bishop  of  Derry,  168 
Mass.  341;  Stratton  v.  College,  149  Mass.  505;  Attor- 
ney-General V.  Boultbee,  2  Ves.  Jr.  380,  2  Rev.  Rep. 
255;  Brisco  v.  Jackson,  35  Ch.  D.  560,  56  L.  J.  Ch.  540; 
6  Cyc.  961.  (9)  The  very  form  of  the  petition  in  this 
ease  is  enough  to  arouse  suspicion  as  to  the  right  of 
the  plaintiffs  to  the  relief  prayed  for.  The  suit  is  not 
brought  by  the  Attorney-General  or  by  the  alleged 
trustees,  asking  the  court  to  exercise  its  power  under 
the  cy  pres  doctrine.  The  plaintiffs  ask  the  court  to 
declare  that  the  board  of  commissioners  of  Tower 
Grove  Park  have  authority  to  sell- the  strip  in  ques- 
tion under  the  restrictions  which  they  may  decide  up- 
on. Such  a  decree  would  be  binding  upon  nobody.  It 
would  be  a  mere  declaration  ex  cathedra  that  the  city 
had  certain  authority  in  regard  to  Tower  Grove  Park 
which  it  has  never  coveted  and  does  not  desire.  The 
court  is  not  ask^d  to  compel  the  city  to  make  any  sales. 
Courts  of  equity  will  not  enter  decrees  which  grant 
relief  to  nobody  and  are  at  best  pure  formalities.  The 
power  of  a  court  of  equity  to  enter  decrees  cy  pres 
depends  upon  the  title  existing  in  the  applicant  for  a 
decree.  If  he  has  complete  title,  but  is  embarrassed 
by  the  narrow  restrictions  of  his  power  contained  in  the 
trust  instrument,  the  power  of  the  court  to  enlarge 
those  restrictions  may  be  resorted  to;  but  if  his  title 
is  incomplete,  the  power  of  the  court  can  never  be  exer- 
cised to  take  title  from  others,  or  to  give  the  applicant 
a  larger  title  than  that  possessed  by  his  grantor.  (10) 
The  deed  of  1868  was  a  common-law  deed  conveying  to 
the  city  the  land  thereby  described  upon  the  conditions 
named.  The  estate  created  was  an  estate  upon  condi- 
tion subsequent.  A  right  of  forfeiture  and  re-entry  for 
condition  broken  is  the  essential  mark  of  a  condition 
subsequent  2  Devlin  on  Deeds,  sec.  974,  p.  276 ;  Tiede- 
man  on  Real  Property  (2  Ed.),  271;  2  Devlin  on  Deeds, 
sec.  970-D,  p.  1813;  Clapp  v.  Wilder,  176  Mass.  332, 
50  L.  R.  A.  126.    Reservations  and  exceptions  consist 
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of  things  reserved  or  excepted  in  favor  of  the  grantor. 
They  cannot  give  rise  to  a  forfeiture.  2  Devlin  on 
Deeds  (3  Ed.),  sec.  979,  p.  1830;  4  Kent's  Commenta- 
ries, p.  468;  Cutler  v.  Tufts,  3  Pick.  277.  An  estate 
upon  condition  subsequent  is  well  known  to  the  law, 
and  a  condition  is  a  very  diflferent  thing  from  a  limita- 
tion in  trust.  (11)  The  deed  of  1872  expressly  waived 
any  forfeiture  on  account  of  the  breach  of  the  condition 
of  leasing,  and  provided  that  Mr.  Shaw's  only  remedy 
for  such  a  breach  should  be  mandamus  or  other  like 
proceeding,  in  case  of  a  wilful  violation.  The  purpose 
of  that  deed  was  to- assure  the  city's  continued  posses- 
sion of  the  strip,  to  dispel  all  apprehension  of  a  possi- 
ble forfeiture,  and  to  waive. all  rights  of  the  grantor, 
except  the  right  to  enforce  a  performance  of  the  con- 
dition in  case  of  a  wilful  violation.  (2)  The  plaintiffs 
have  no  title  to  the  property  in  question.  The  only 
interest  which  Mr.  Shaw  had  at  the  tipae  of  his  death 
was  a  right  to  receive  the  rents  and  profits,  if  and 
when  the  land  should  be  leased,  and  that  is  the  only  in- 
terest which  the  plaintiffs  could  have  now.  That  inter- 
est depends  upon  the  performance  of  the  condition  for 
leasing.  If  that  condition  is  impossible,  they  have  no 
interest.  St.  Louis  v.  Ferry  Co.,  15  Mo.  App.  234,  88 
Mo.  615;  2  Washburn  on  Eeal  Property  (6  Ed.),  sec. 
946;  Mizell  v.  Burnett,  4  Jones  (N.  C),  256.  (13)  Con- 
dition number  five  of  the  deed  of  1868,  to-wit,  that  a 
200-foot  strip  around  the  land  conveyed  should  be 
leased  for  villa  purposes,  was  void  in  its  inception,  (a) 
It  was  a  condition  which  Mr.  Shaw  was  not  authorized 
to  insert  therein  by  the  act  of  1867,  under  which  the 
deed  was  executed.  The  city  had  no  power  or  authority 
under  that  act  to  receive  property  with  a  condition  that 
it  should  be  held  and  used  for  the  benefit  of  Mr.  Shaw, 
(b)  By  the  Act  of  1867,  sec.  24,  the  land  in  question 
was  exempted  from  taxation.  This  exemption  could 
only  be  valid  on  the  theory  that  the  land  became  public 
property.    The  condition  which  subjected  the  land  to 
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be  rented  for  the  private  income  of  Mr.  Shaw  was 
inconsistent  with  this  exemption  from  taxation.  Con- 
stitution 1865,  art.'  11,  sec.  16 ;  Constitution  1875,  art. 
10,  sees.  6  and  7 ;  St.  Louis  v.  Wenneker,  145  Mo.  230 ; 
6.  S.  1865,  sees.  1  and  2,  p.  95;  Gray  on  Limitations 
of  Taxing  Power,  sees.  1346  and  1349.  (c)  The  con- 
dition was  further  void  as  a  violation  of  the  rule 
against  perpetuities.  It  attempted  to  secure  to  Mr. 
Shaw  and  his  heirs  the  right  to  receive  the  rents  and 
profits  from  this  land  in  perpetuity,  and  was  therefore 
obviously  void.  Gray  on  Perpetuities,  p.  340,  sec. 
410-A ;  Bigelow  v.  Cady,  171  111.  229;  Williams  v.  Her- 
rick,  19  R.  L  197;  McGrath  on  Cy  Pres,  sees.  9  and  17. 
The  condition  in  favor  of  Shaw  in  his  lifetime  being 
void,  an  absolute  grant  in  fee  remains  in  full  force 
free  of  the  condition.  The  void  condition  could  not  be 
subsequently  validated  by  a  will  leaving  the  residue 
of  Shawns  estate  to  charity.  Hopkins  v.  Grimshaw, 
165  U.  S.  342;  Slade  v.  Patten,  68  Me.  380;  Tiedeman 
on  Real  Property  (2  Ed.),  sec.  544.  (14)  The  condi- 
tion for  the  leasing  of  the  land  in  question  was  impos- 
sible at  the  time  of  the  execution  of  the  deed  of  1868, 
and  has  been  impossible  ever  since,  as  is  conceded  in 
the  pleadings  and  the  testimony.  The  estate,  there- 
fore, in  the  city,  is  absolute  and  freed  of  this  condi- 
tion. Coke  on  Littleton,  206-A;  Washburn  on  Real 
Property  (6  Ed.),  943;  Tiedeman  on  Real  Property, 
sees.  273  and  274  (note  3) ;  Clark  v.  Brookfield,  81  Mo. 
509;  Hughes  v.  Edwards,  9  Wheat.  492;  United  States 
V.  Arredonda,  6  Peters,  745 ;  Board  of  Comm.  v.  Young, 
59  Fed.  107;  Parker  v.  Parker,  123  Mass.  584;  6  Am.  & 
Eng.  Ency.  Law  (2  Ed.),  p.  506;  Merrill  v.  Emory,  10 
Pick.  5ll;  BuUard  V.  Shirlej^  153  Mass.  559;  Adams 
V.  Lindell,  5  Mo.  App,  209,  72*Mo.  198. 
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STATEMENT. 

The  board  of  trustees  of  the  Missouri  Botanical 
Garden  created  by  the  will  of  Henry  Shaw,  which  was 
probated  on  the  2l8t  day  of  September,  1889,  broiiglit 
this  suit  in  equity  to  procure  a  decree  declaring  a  trust 
for  their  benefit  in  a  strip  of  land  200  feet  wide,  which, 
and  other  lands  surrounded  by  it,  was  conveyed  by 
Henry  Shaw,  in  pursuance  of  an  act  of  the  Legislature 
(March  9,  1867,  Laws  1867,  p.  172)  for  the  establish- 
ment of  Tower  G^ove  Park,  to  the  city  of  Si  Louis, 
by  his  deed  of  October  20,  1868,  and  a  grant  in  confir- 
mation, July  9,  1872.  Said  ret  of  the  General  Assem- 
bly provided  for  the  government  of  said  park,  a  board 
of  commissioners  consisting  of  from  five  to  seven  per- 
sons, of  which  board  Mr.  Henry  Shaw  was  to  be  a 
member  during  his  life>  with  the  power  of  appointment 
of  all  other  members.  Said  act  gave  the  board  power 
to  prescribe  rules  and  pass  ordinances  for  the  regula- 
tion of  the  park,  and  made  a  violation  of  such  ordi- 
nances a  misdemeanor.  It  required  the  city  of  St. 
Louis  to  issue  and  sell  bonds  aggregating  $360,000, 
whose  proceeds  should  be  paid  over  to  said  board  and 
applied  by  it  to  the  improvement  and  administration 
of  the  park.  It  further  required  the  city  of  St.  Louis 
to  provide  by  general  taxation  an  annual  maintenance 
fund  of  $25,000,  to  begin  three  years  after  the  passage 
of  the  act.  And  it  exempted  all  the  land  conveyed  by 
Mr.  Shaw  in  pursuance  of  its  provisions,  ^rom  every 
form  of  taxation  and  provided  that  such  lands  should 
be  held  in  fee  by  the  said  city  of  St.  Louis,  and  au- 
thorized said  city  to  issue  bonds  for  $50,000  for  the 
purchase  of  certain  adjoining  lands,  if  needful. 

Henry  Shaw  executed  an  indenture  with  the  mayor 
of  the  city  of  St.  Louis,  October  20,  1868,  whereby  he 
conveyed  to  it  the  lands  by  the  same  description  given 
to  them  in  the  act  of  the  Legislature,  and  the  city  as- 
sumed the  covenants  required  of  it  by  said  act.    Said 
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indenture  conveyed  276.76  acres,  and  located  on  this 
tract  an  outer  rim  of  200  feet  wide,  with  openings  or 
passageways  to  the  inner  park  (as  shown  on  a  plat  of 
the  whole  tract  conveyed  which  accompanied  the  deed 
and  was  made  a  part  thereof)  for  leasing  **upon  long 
leases  for  villa  residences,  which  should  be  an  orna- 
ment to  the  park  and  source  of  revenue/'  The  deed 
then  vested  the  whole  tract,  to-wit:  To  have  and  to 
hold  the  same  unto  the  said  city  of  St.  Louis  in  ab- 
solute property  in  fee  so  long  as  said  city  shall  con- 
form and  comply  with  the  following  conditions  an- 
nexed to  said  grant,  to-wit :  First,  that  all  of  said  tract 
of  land  hereby  conveyed  except  the  aforesaid  strip  two 
hundred  feet  in  width,  shall  be  and  remain  and  be  used 
and  managed  as  a  public  park  for  the  health,  well- 
being  and  enjoyment  of  the  citizens  of  said  city  and 
county  of  St.  Louis,  forever.  That  no  portion  of  said 
park  shall  ever  be  used  for  any  other  purposes  than 
those  appertaining  properly  to  such  public  park  nor 
shall  any  revenue  ever  be  raised  from  the  use  of  any 
portion  of  said  park  except  such  as  may  be  consistent 
with  its  said  purpose  and  use  and  which  revenue  shall 
go  to  the  maintenance  of  said  park  through  the  board 
of  commissioners. 

Second,  that  the  city  of  St.  Louis  shall  within 

months  from  the  date  hereof  pay  over  the  proceeds 
of  the  bonds  of  the  city  of  St.  Louis  authorized  to  be 
issued  to  the  board  of  **the  Commissioners  of  the 
Tower  Grove  Park^'  as  mentioned  and  authorized  to 
be  formed  by  the  second  and  third  sections  of  said  act 
which  said  board  as  authorized  by  said  act  shall  be  com- 
posed of  the  said  Shaw,  and  of  the  following  persons 
by  him  now  selected  and  named  therefor,  to-wit:  Adol- 
phus  Meier,  Wm.  F.  Ferguson,  Charles  P.  Chouteau 
and  James  S.  Thomas. 

Third,  that  after  the  money  so  raised  by  the  sale 
of  said  bonds  shall  have  been  expended  in  the  laying 
out  and  embellishing  and  constructing  said  park  there 
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shall  be  expended  each  year  the  sum  of  twenty-five 
thousand  dollars  in  special  funds,  for  the  keepmg  up, 
maintaining  and  improving  the  said  park.  Fourth,  that 
the  provisions  of  said  act  as  to  construction,  appoint- 
ment and  the  filling  of  vacancies  in  the  board  of  com- 
missioners of  said  park  shall  forever  remain  inviolate. 
Fifth,  that  the  board  of  commissioners  of  the  Tower 
Grove  Park  shall  from  time  to  time  cause  to  be  leased 
the  said  strip  of  land  200  feet  in  width  so  surrounding 
said  park  in  convenient  lots  not  to  exceed  200  feet  in 
front,  nor  less  than  100  feet  in  front  to  any  one  per- 
son for  periods  of  thirty  years,  before  renewal,  for  the 
purpose  of  erecting  villa  residences  thereon  only,  and 
all  the  gross  rents  received  from  said  leases  without 
deduction  shall  be  forever  paid  over  to  said  Henry 
Shaw  and  to  his  heirs,  executors,  administrators  and 
assigns  so  that  he  and  they  shall  forever  enjoy  said 
rents  and  the  city  shall  execute  the  proper  leases  there- 
for which  shall  contain  a  clause  that  there  shall  be  only 
one  residence  on  each  tract  so  leased.  And  whereas  by 
said  act  of  the  General  Assembly  the  city  of  St.  Louis 
was  authorized  to  purchase  land  adjoining  the  prop- 
erty hereby  conveyed  to  form  part  of  Tower  Grove 
Park,  it  is  hereby  understood  and  expressly  agreed  that 
if  said  city  shall  hereafter  purchase  for  the  aforesaid 
purpose  the  parcel  of  land  owned  by  the  heirs  of  the 
late  Thomas  Jeflferson  Payne,  bounded  west  by  the 
King's  highway  and  north  by  Magnolia  avenue  as  in- 
tended to  be  extended  in  a  right  line  to  the  King's 
highway,  the  said  strip  of  land  of  two  hundred  feet  in 
width  hereinbefore  mentioned  as  far  as  the  same  may 
adjoin  said  land  of  said  Payne  shall  be  used  for  said 
park  and  a  like  strip  of  land  to  be  taken  from  said  land 
purchased  as  aforesaid  from  said  Payne  shall  be  sub- 
stituted therefor  for  said  leasing  purposes,  so  that  the 
said  strip  of  two  hundred  feet  in  width  to  be  leased  as 
aforesaid  shall  surround  said  Tower  Grove  Park,  so  ex- 
tended in  the  northwestexn  comer  thereof.    It  is  here- 
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by  expressly  provided  that  this  conveyance  is  made 
upon  the  express  condition  that  if  said  conditions  up- 
on which  said  conveyance  is  made  or  any  of  them  shall 
be  violated  in  the  lifetime  of  said  Henry  Shaw,  the  said 
property  and  all  the  improvements  thereon  shall  at 
once  revert  to  said  Shaw,  and  absolutely  vest  in  him  in 
fee  as  if  the  conveyance  had  not  been  made,  and  if  said 
conditions  or  any  of  them  shall  be  violated  after  the 
death  of  said  Shaw,  then  the  said  estate  hereby  con- 
veyed and  all  improvements  thereon  shall  go  to  and 
be  vested  in  whomsoever  said  Shaw  may  appoint  for 
the  use  of  the  Missouri  Botanical  Garden,  or  directly 
in  said  Garden  whenever  the  same  is  incorporated  or 
authorized  by  law  to  hold  directly  in  its  own  name  and 
for  its  own  use.  The  said  party  of  the  second  part  here- 
by covenants  to  and  with  the  said  party  of  the  first  part 
that  they  will  perform  and  fulfill  the  conditions  and 
agreements  hereinbefore  mentioned. 

**(Seal)  In  testimony  whereof  the  said  party  of 
the  first  part  has  hereunto  set  his  hand  and  seal  and 
said  party  of  the  second  part  has  caused  the  same  to 
be  signed  by  its  mayor  and  countersigned  by  its  reg- 
ister and  its  corporate  seal  to  be  hereto  attached  the 
day  and  year  first  aforesaid. 

^^Henby  Shaw  (Seal) 
*' James  S.  Thomas,  Mayor. 
^^Attest:    I.  W.  Heath,  City  Eegister.^' 

The  supplemental  deed  is  to-wit: 

**  Whereas  Henry  Shaw  of  the  city  of  St.  Louis 
did  convey  by  deed  dated  20th  October,  1868,  and  re- 
corded in  the  recorder's  oflBce  of  St.  Louis  county  in 
book  370,  page  421,  to  the  city  of  St.  Louis  a  certain 
tract  of  land  containing  two  hundred  and  seventy-six 
and  76-100  acres  of  which  tract  two  hundred  and  two 
and  2-100  acres  were  donated  for  a  public  park  and  the 
gates  and  approaches  thereto  and  seyenty-four  and  74- 
100  acres  were  by  said  city  of  St.  Louis  to  be  leased 
by  said  city  through  the  Board  of  Commissioners  of 
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said  Tower  Grove  Park  and  the  revenues  derived  there- 
from to  be  paid  over  to  said  Shaw  or  assigns  as  will 
more  fully  and  at  large  appear  by  reference  to  the 
provisions  of  said  deed,  and  whereas  it  was  provided  by 
the  terms  of  said  conveyance  that  such  conveyance 
was  made  upon  the  express  condition  that  the  sai^^ 
city  of  St.  Louis  should  hold  said  property  so  long  as 
said  city  should  comply  with  the  conditions  annexed  to 
the  grant  thereby  made  and  then  upon  the. violations 
of  said  condition  or  any  of  them  the  property  should 
at  once  revert  to  said  Shaw  or  whomsoever  he  might  ap- 
point, and  whereas  the  condition  in  respect  to  the  leas- 
ing of  said  seventy-four  and  74-100  acres  (being  a  strip 
of  two  hundred  feet  in  width  surrounding  the  park) 
and  paying  to  said  Shaw  the  revenue  is  liable  to  dif- 
ferent interpretations  as  to  unperformance  thereof  and 
the  dependence  of  the  grant  so  far  as  the  two  hundred 
and  two  and  2-100  acres  granted  by  said  Tower  Grove 
Park  and  its  approaches  are  concerned  is  deemed  on- 
erous by  said  city.  Now  therefore  the  said  Henry 
Shaw  does  hereby  covenant  and  agree  to  and  with  the 
said  city  of  St.  Louis,  that  the  nonperformance  by  the 
city  of  St  Louis  of  the  conditions,  covenants  and  agree- 
ments on  the  part  of  the  city  in  relation  to  said  seventy- 
four  and  74-100  acres  shall  not  work  any  forfeiture  of 
the  grant  so  made  to  the  city  of  St.  Louis  of  the  i^o 
hundred  and  two  and  2-100  acres  set  apart  and  desig- 
nated as  Tower  Grove  Park  in  said  deed  and  the  plat 
annexed  thereto  the  said  Shaw  expressly  reserving  to 
himself  and  assigns  the  full  and  perfect  right  at  all 
times  upon  any  wilful  violation  on  the  part  of  the  city 
or  said  Commissioners  to  lease  the  said  seventy-four 
and  74-100  acres  from  time  to  time  as  provided  in  said 
conveyance  and  pay  the  rents  to  him  or  to  whomso- 
ever he  may  appoint  to  enforce  the  performance  of  the 
agreement  for  and  concerning  the  said  leasing  or  pay- 
ment of  net  rents  and  revenues  therefrom  to  said  Shaw 
or  assigns  by  writ  of  mandamus  or  other  appropriate 
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remedy  against  the  city  of  St.  Louis  or  said  commis- 
sioners  the  said   Shaw  hereby  in  no  manner  mod- 
ifying,   changing   or    impairing    the    conditions    of 
said     grant    in    this    particular    so   far    as    the  74 
and     74-100    acres    are    concerned.       And    whereas 
also    it    is    desired    by    said    city    that    the    condi- 
tiof^s  of  said  grant  that  the  said  city  and  county  of 
St.  Louis  shall  each  year  appropriate  the  sum  of  twen- 
ty-five thousand  dollars  in  gold  for  the  keeping  up, 
maintaining  and  improving  said  park,  shall  be  made 
more  definite  and  specific,  being  the  third  condition 
sj>ecified  in  said  deed,  therefore  the  said  Shaw  does 
hereby  covenant  and  agree  to  and  with  the  said  city 
of  St.  Louis  that  no  forfeiture  of  the  said  Tower  Grove 
Park  and  its  approaches  of  two  hundred  and  two  and  2- 
100  acres  no  right  of  re-entry  upon  said  park  shall 
accrue  to  or  be  enforceable  by  said  Shaw,  his  heirs  or 
assigns   unless   upon   the   wilful   neglect    or   default 
of    said   city    to    make     such    yearly    appropriation 
and  not  unless  the  said  Shaw,  his  heirs  or  assigns,  shall 
have  notified  in  writing  said  city  that  he  or  they  claim 
said  forfeiture  and  right  of  re-entry  by  virtue  of  such 
neglect  or  default  on  the  part  of  said  city  and  one  year 
after  said  notification  shall  have  expired  without  any 
such  appropriation  having  been  made.    Nothing  here- 
by contained  shall  be  considered  in  any  way  as  qualify- 
ing, impairing  or  controlling  the  right  of  said  conunis- 
sioners  of  Tower  Grove  Park  to  demand  and  have  from 
said  city  from  and  after  the  period  stipulated  in  said 
deed  the  yearly  sum  of  twenty-five  thousand  dollars  as 
provided  therein  or  the  right  of  said  Shaw,  his  heirs 
or  assigns  or  said  commissioners  to  enforce  the  pay- 
ment of  the  same  by  appropriate  remedies  if  they  se- 
lect.    Said  Shaw  hereby  admits  the  performance  on 
the  part  of  the  said  city  of  St.  Louis  of  the  condition 
annexed  to  said  grant  being  the  payment  by  the  city  of 
St.  Louis  to  said  commissioners  of  the  proceeds  of 
bonds  of  the  city  of  St.  Louis  authorized  to  be  issued 
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ing  said  park.  This  agreement  is  not  to  be  considered 
and  taken  as  in  any  way  modifying,  controlling  or  af- 
fecting the  pro\asions  and  conditions  in  said  deed  con- 
tained except  as  to  the  matters  and  to  the  extent  and 
degree  herein  mentioned  but  the  same  remain  in  full 
forc^  entirely  unaffected  by  anything  herein  contamed. 
The  said  Henry  Shaw  for  and  in  consideration  of  one 
dollar  to  him  paid  by  the  city  of  St.  Ijouis  does  hereby 
remise,  release,  quitclaim  and  convey  to  the  city  of 
St.  Louis  for  the  purposes  of  Tower  Grove  Park,  and 
as  a  part  thereof  a  certain  lot  of  ground  containmg 
two  hundred  feet  from  north  to  south  by  one  hundred 
feet  from  east  to  west,  and  being  the  eastern  one 
hundred  feet  of  said  strip  of  two  hundred  feet  sur- 
rounding the  park.  Commencing  at  the  Tower  Grove 
Gate  as  represented  on  the  plat  annexed  to  said  deed 
and  running  east  one  hundred  feet,  being  the  same  lot 
of  ground  on  which  the  superintendent's  house  and 
office  of  said  park  are  placed  to  have  and  to  hold  the 
same  unto  the  said  city  in  absolute  property  in  fee 
upon  the  same  terms  and  conditions  as  they  now  hold 
said  Tower  Grove  Park  and  so  long  as  the  said  city 
shall  comply  therewith.  In  witness  whereof  the  said 
Henry  Shaw  has  hereunto  set  his  hand  and  seal  this 
9th  day  of  July,  1872.      ^'Henry  Shaw.    (Seal)'' 

In  their  })etition  plaintiffs  claim  to  be  the  residu- 
ary devisees  of  Henry  Shaw,  and  as  such  entitled  to 
whatever  interests  were  reserved  by  him  in  the  execu- 
tion of  the  foregoing  deeds.  They  aver  that  the  method 
which  he  prescribed  for  obtaining  a  source  of  revenue 
by  requiring  the  city  to  lease  for  villa  residences  on 
long  terms,  the  outer  200  feet  of  the  land  conveyed  to 
it,  has  ** proven  impossible  of  realization."  Where- 
fore defendants  did  not  wilfully  or  intentionally  neg- 
lect to  make  such  leases. 

The  prayer  of  plaintiff's  petition  was  for  a  sale  in 
lots  of  convenient  size  of  the  two  hundred  feet  forrn- 
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ing  the  external  boundaries  of  the  land  conveyed  by- 
Mr.  Shaw  to  the  city  of  St.  Louis,  and  that  **the  net 
proceeds  of  such  sales  should  be  paid  to  plaintiflfs  for 
the.  use  of  the  Missouri  Botanical  Gai'dens."  The 
prayer  also  asks  for  power  in  the  Board  of  Commis- 
sioners to  **sell  or  lease  the  lands  ...  to  the  city 
of  St.  Louis    .    .    .    and  for  further  relief." 

The  answer  of  the  defendants,  who  were  the  then 
Attorney-General  and  the  board  of  Commissioners  of 
Tower  Grove  Park,  admitted  so  much  of  the  deeds  and 
records  as  was  set  forth  in  plaintiffs'  petition,  denied 
that  plaintiffs  had  any  interest  whatever  in  the  lands 
sought  to  be  subjected,  and  prayed  for  cross-relief,  ad- 
judging the  full  title  of  the  land  be  in  the  city  of  St. 
Louis;  admitted  the  statement  or  allegation  in  plain- 
tiffs '  petition  that  it  was  impossible  to  rent  the  strip  of 
laud  in  dispute  for  villa  residences  or  collect  any  rent 
from  such  leases. 

The  evidence  shows  that  rentals  to  an  inconsider- 
able amount  have  been  collected  by  the  board  of  com- 
missioners of  the  park  from  temporary  tenants  of  such 
strip,  who  used  it  for  gardening  purposes ;  that  Henry 
Shaw,  from  the  time  of  the  establishment  of  said  park 
and  for  twenty-one  years  thereafter,  was  continuously 
a  member  of  the  board  of  park  commissioners  provided 
for  by  the  act  and  created  in  accordance  with  the  terms 
of  his  deed  to  the  city  of  St.  Louis,  and  that  he  selected 
all  of  the  other  members  of  said  board,  and  that  the 
entire  management  of  the  park  was  intrusted  to  it; 
that  the  board  has  continued  the  same,  except  that  since 
his  death  he  has  been  succeeded  by  the  director  of  a 
quasi-public  charity,  the  Missouri  Botanical  Garden, 
which  was  first  established  by  the  provisions  of  his  will. 
This  latter  charity  was  before  the  court,  and  its  spe- 
cific nature  and  the  powers  and  the  duties  of  the  trus- 
tees to  whom  Mr.  Shaw  had  conveyed  in  fee  the  bulk 
of  his  estate,  were  fully  defined  in  Lackland  v.  Walker, 
151  Mo.  210.    For  the  promotion  and  maintenance  of 
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this  charitable  trust  created  by  his  will,  Mr.  Shaw  con- 
veyed to  the  fifteen  trustees  named  therein  the  bulk  of 
his  real  estate  now  shown  to  be  of  the  value  of  between 
five  and  six  millions  of  dollars.  In  the  management  of 
their  trust  said  trustees,  according  to  a  report  of  their 
receipts  and  disbursements  for  the  year  1907,  received 
$178,091.36,  and  expended  $171,074.26,  leaving  a  bal- 
ance on  hand  of  $7017.10.  The  residuary  clause  of  Mr. 
Shaw's  wUl,  under  which  plaintiffs  claim,  is,  to- wit: 
*  *  Also  all  the  residue  of  my  estate  real  and  personal  or 
mixed,  which  I  may  leave,  or  be  possessed  of  at  the 
time  of  my  death,  which  shall  not  have  been  in  this 
my  will  devised,  bequeathed,  and  disposed  of,  I  devise 
and*  bequeath  to  said  trustees.  To  have  and  to  hold  to 
them  and  the  -survivors  of  them,  and  their  successors  in 
said  trust  forever  upon  the  said  uses  and  trusts  above 
mentioned. ' ' 

In  the  first  paragraph  of  the  will  of  Henry  Shaw, 
where  there  was  a  general  devise  of  his  real  estate 
to  the  trustees  of  the  Botanical  Garden,  a  clause  is 
contained  which  excepts  from  said  general  devise  the 
lands  in  dispute  in  this  case,  in  the  following  terms: 
'*  excepting  such  interests  and  estates  as  I  have  hereto- 
fore conveyed  to  the  city  of  St  Louis,  by  two  deeds,  one 
bearing  date  the  twentieth  day  of  October  1868,  (2) 
and  the  other  bearing  date  the  ninth  of  July,  1872,  and 
do  therein  devise  to  the  said  city  of  St.  Louis  for  Tower 
Grove  Park." 

The  evidence  shows  that  in  consideration  of  the 
conveyance  to  it  of  the  land  for  park  purposes,  the  said 
city  of  St.  Louis  sold  its  bonds  and  devoted  tiieir  pro- 
ceeds, amounting  to  $360,000  to  the  improvement  of  the 
grounds,  and  three  years  thereafter  and  continuously 
up  to  the  present  time,  has  applied  $25,000  of  money 
raised  by  taxation  to  the  annual  maintenance  of  said 
park,  and  that  as  provided  in  the  act  of  the  Legislature 
authorizing  the  conveyance  of  this  property  by  Mr. 
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by  law  for  the  laying  out,  constructing  and  embellish- 
Shaw,  the  entire  property  has  been  exempted  from 
every  form  of  taxation. 

The  evidence  further  shows,  as  admitted  in  the 
pleadings,  that  the  city  has  not  leased  any  of  the  strip 
for  villa  purposes,  but  has  been  able  to  receive  a  slight 
rental  therefor  from  persons  using  it  temporarily, 
which  it  paid  over  to  the  plaintiffs  as  the  assignees  of 
Mr.  Shaw  under  the  residuary  clause  of  his  will.  The 
evidence  further  shows  that  if  the  strip  of  land  in 
question  were  now  sold  it  would  have  a  probable  mar- 
ket value  of  $816,250.  Upon  the  consideration  of  the 
pleadings  and  the  facts,  the  trial  court  rendered  a  de- 
cree adjudging  complete  title  in  the  defendants  as 
prayed  for  in  their  cross-bill,  and  dismissed  appellants' 
petition,  from  which  judgment  this  appeal  was  taken. 

OPINION. 
I. 

BOND,  J.  (after  stating  the  facts  as  above). — It  is 
perfectly  clear  that  the  only  question  on  this  appeal 
is  the  interest  of  Henry  Shaw,  and  the  proper  enforce- 
ment thereof  under  the  terms  of  his  two  deeds  where- 
by the  property  including  the  outer  rim  or  strip  of 
200  feet  was  vested  in  fee  in  the  city  for  the  purposes 
and  upon  the  conditions  expressed  in  the  deeds.  It  can- 
not be  that  Mr.  Shaw  by  his  will  could  devise  any  par- 
ticle of  the  estate  which  he  did  not  possess  after  his 
grant  of  the  lands  in  question,  nor  could  he  transmit 
to  his  residuary  devisees,  the  plaintiffs,  any  other  rem- 
edy for  the  enforcement  of  the  interests  anfl  rights 
retained  by  him  than  he  had  at  the  time  of  his  death. 
With  this  in  mind,  the  only  thing  left  in  this  case  is  to 
determine  from  the  language  of  the  two  instruments 
what  interest  or  estate  passed  to  the  grantees,  or  was 
reserved  to  the  grantor.  The  meaning  of  these  words 
is  not  aided  or  helped  by  the  conclusion  reached  by 
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this  court  when  it  conceded  the  power  of  the  trustees  to 
whom  a  great  estate  had  been  conveyed  in  furtherance 
of  a  different  eharity  described  in  the  last  will  of  Henry 
Shaw  to  vary  the  details  of  its  administration,  for  that 
case  (151  Mo.  210)  presented  only  the  question  of  the 
power  of  the  trustees  who  held  a  fee  simple  title  for 
the  sustention  of  a  charity,  to  vary  their  administra- 
tion from  a  method  of  substantial  sale  by  a  leasing 
with  a  covenant  for  perpetual  renewal,  to  a  sale  out- 
right to  meet  the  necessities  of  a  definitely  created  and 
established  charity.  This  the  court  permitted  them  to 
do  in  order  to  prevent  the  frustration  of  the  para- 
mount purpose  of  the  donor.  Mr.  Shaw,  a  child- 
less and  wifeless  man,  was  a  lover  of  flowers, 
and  had  deyoted  much  of  his  life  to  their  cultiva- 
tion, and  had  laid  out  on  his  residence  grounds 
a  botanical  garden  and  constructed  a  library  and  mu- 
seum thereon.  This  and  the  remainder  of  his  vast  es- 
tate was  devised  by  him  to  the  trustees  named  in  his 
will  for  the  perpetual  maintenance  of  a  botanical  gar- 
den, accessible  to  the  public  under  the  restrictions  con- 
tained in  his  will.  In  its  ruling  upon  the  case  then  pre- 
sented (151  Mo.  210),  the  court  held  that  the  title- 
holding  trustees,  who  were  directed  in  the  will  to  lease 
the  real  estate  conveyed  to  them  for  a  term  of  sixty 
years,  with  a  covenant  for  perpetual  renewal,  were  en- 
titled, upon  the  impossibility  of  effecting  such  leases, 
to  make  an  alienation  of  the  property  for  the  support 
of  the  charity.  That  ruling  merely  gave  the  power  to 
vary  the  method  of  administration  of  the  trust,  but 
not  to  alter  the  purposes  or  objects  of  the  charity,  nor 
to  change  its  character  as  created  by  its  founder.  But 
in  the  instant  case  the  plaintiffs  are  not  asking  to  be 
allowed  to  sell  any  real  estate  conveyed  to  them  on  ac- 
count of  the  impossibility  of  the  performance  of  any 
duty  with  which  they  have  been  charged  in  respect  to 
it,  for  this  real  estate  was  conveyed  not  to  plaintiffs, 
but  to  another  trustee,  who,  and  not  plaintiffs,  was 
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charged  in  the  deed  devoting  it  tp  a  wholly  different 
charity,  with  the  duty  to  lease  it  for  a  particular  pur- 
pose— ornamental  to  the  park — and  pay  the  rent  real- 
ized in  that  mode  only  to  a  grantor  of  whom  the  plain- 
tiffs are  merely  the  assignees.  The  plaintiffs  in  this 
case  occupied  no  such  status  as  they  did  in  that  case. 
There  they  desired  to  convey  the  fee  vested  in  them,  to 
sujbserve  a  charity  which  was  richly  endowed  but  ham- 
pered in  the  use  of  its  property.  Here,  the  defendant 
city  is  the  trustee  of  a  public  charity  wholly  discon- 
nected with  the  other,  of  which  it  is  the  conjoint  founder 
with  the  donor  of  the  land  (for  it  made  it  a  park  by 
paying  $360,000  to  improve  it  and  appropriates  $25,000 
annually  for  its  maintenance)  and  since  it  has  turned 
out  that  defendant  cannot  rent  for  a  special  purpose 
which  would  enable  plaintiffs,  as  assignees,  to  secure 
the  rent  thus  collected,  they  are  seeking  to  cause  de- 
fendants to  sell  the  property  and  give  them  the  total 
proceeds  estimated  at  $816,000,  if  the  fee  is  sold.  In 
other  words,  in  the  case  cited  plaintiffs  sought  to  be 
granted,  in  the  performance  of  their  duties  as  trustees, 
the  right  to  vary  in  the  matter  of  administration,  a 
trust  of  property  to  which  they  had  title.  Here  they 
are  seeking  to  obtain  property  to  which  another  trustee 
holds  the  title,  for  another  charity,  although  they  ad- 
mit such  other  trustee,  holding  the  title  for  a  definite 
charitable  and  public  trust,  has  without  fault  been  un- 
able to  find  tenants  for  a  special  leasing  required  by 
its  charitable  appropriation  and  pay  the  rent  to  plain- 
tiffs as  assignees  of  the  grantor,  Henry  Shaw.  Here, 
plaintiffs  seek  to  obtain  a  title  or  its  proceeds,  which 
was  not  given  to  them.  In  the  case  cited  they  sought 
to  dispose  of  an  asset  which  belonged  to  them,  and 
the  full  title  to  which  was  vested  in  them.  It  is  evident 
that  the  decision  in  Lackland  v.  Walker,  supra,  bears 
no  analogy  to  the  case  in  hand  and  sheds  no  light  on  the 
meaning  of  the  words  contained  in  the  two  instruments 
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under  consideration,    We,  therefore,  will  look  to^tiie 
instruments  themselves  to  ascertain  their  legal  import. 

II.  What  Mr.  Shaw  and  the  city  of  St  Louis  de- 
signed to  do,  under  the  authority  of  the  State,  was  the 
establishment  of  a  park  for  the  common  benefit  of  the 
public,  a  proper  civic  motive  on  the  part  of  the  city,  and 
a  philanthropic  benefaction  by  Mr.  Shaw.  This  is  dem- 
onstrated by  the  fact  that  the  precaution  (though  un- 
necessary) was  taken  to  apply  to  the  Legislature  for 
an  act  establishing  and  naming  the  park,  describing  tlie 
lands  to  be  conveyed,  providing  a  board  of  control  and 
management,  authorizing  the  city  to  expend  immedi- 
ately and  subsequently  the  sums  mentioned  in  the  act, 
exempting  the  entire  property  from  any  burdens  of 
taxation,  and  providing  further  that  ^'it  shall  he  held 
in  fee  by  the  city."   In  pursuance  of  this  act  Mr.  Shaw 
executed  his  deed  of  indenture  to  the  city,  conveying 
to  it  the  lands  by  the  same  description  contained  in  the 
enabling  act,  and  imposed,  among  others,  a  condition 
that  200  feet  in  width  on  the  outer  portion  of  said  lands 
should  be  leased  by  the  city  in  spedfied  lots,  on  terms 
of  thirty  years  before  renewal,  for  the  purpose  of 
villa  residences,  and  the  city  should  pay  over  the  rents 
for  such  leasing  **  forever  to  Henry  Shaw  and  his  heirs, 
executors,  administrators  and  assigns.'*     The  inden- 
ture then  provides  that  if  any  of  said  conditions  are 
broken  in  the  lifetime  of  Shaw  **the  said  property 
and  all  its  improvements  thereon  shall  at  once  revert 
to  said  Shaw  and  absolutely  vest  in  him  in  fee  as  if  the 
conveyance  had  not  been  made;''  but  if  violated  after 
his  death  then  a  similar  reverter  should  take  place 
to  an  appointee  of  Shaw  for  the  use  of  the  Botanical 
Garden,  or  to  it  if  then  incorporated.    It  is  not  neces- 
sary to  consider  any  of  the  other  conditions  upon  which 
the  fee  was  vested  in  the  city,  except  the  ones  above 
quoted  relating  to  the  leasing  of  the  strip  by  the  board 
of  commissioners,  for  all  the  others  have  been  fully 
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performed.  The  one  in  question  moreover  has  been  ex- 
pressly and  specially  restricted  by  the  deed  poll  made 
by  Mr.  Shaw  three  years  after  the  execution  of  his  in- 
denture with  the  city  to  a  ''willful  violation''  by  the 
city  or  said  commissioners  of  the  requirement  to  lease 
said  strip  for  villa  residences  and  pay  the  rents  to  him 
or  whomsoever  he  njay  appoint.  The  grantor  in  said 
deed  also  expressly  reserved  the  right  to  enforce  that 
condition  as  to  leasing  by  mandamus  or  other  appro- 
priate remedy.  This  partial  waiver  and  modification  of 
the  conditions  in  question  by  Mr.  Shaw  is  an  absolute 
estoppel  by  deed  as  against  him  or  his  assigns,  the 
plaintiffs.  Such  was  the  purpose  and  effect  of  his 
confirmatory  deed.  It  was  executed  to  relax  the  strin- 
gency of  the  condition  of  forfeiture  which  had  been 
inserted  in  the  prior  deed  of  indenture  between  the 
city  and  Mr.  Shaw.  It  was  clearly  out  of  the  power  of 
Mr.  Shaw  by  his  subsequent  confirmatory  deed,  nor  did 
he  attempt  so  to  do,  to  alter  the  title  which  the  city  got 
under  the  prior  deed.  He  might  and  did  modify  his 
right  to  invoke  a  breach  of  the  condition  of  his  for- 
mer deed,  but  he  could  not  change  the  character  of  the 
title  previously  vested  in  the  city. 

What  then  was  the  title  under  the  first  conveyance  ? 
That  instrument  by  its  terms  and  as  the  sequence  of  the 
enabling  act,  shows  that  it  was  framed  to  perpetuate 
a  public  charity  in  the  form  of  a  designated  park.  This 
was  the  primary  and  paramount  purpose  of  Henry 
Shaw,  to  achieve  which  he  gave  the  State  Legislature 
the  exact  boundary  of  the  land  which  he  intended  to 
donate,  and  obtained  authority  from  it  for  the  city  to 
take  such  lands  and  provide  at  its  expense  for  their 
improvement  and  maintenance,  and  to  hold  them  in  fee 
simple  title  and  free  from  any  form  of  taxation  for  the 
charitable  purposes  described.  As  the  giver  of  the  soil 
for  park  purposes  Mr.  Shaw  felt  entitled  to  have  a 
voice  in  its  control  and  management.  This  he  secured 
by  a  life  membership  on  its  board  of  commissioners. 
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and  the  appointment  by  himself  of  all  other  members. 
He  desired  to  impress  his  personal  views  in  the  im- 
provement of  a  part  of  the  land — its  outer  border  of 
200  feet.  This  he  designed  to  be  an  ornament  to  the 
park  by  being  made  the  site  of  villa  residences.  He  re- 
quired the  board  of  commissioners,  composed  of  him- 
self and  his  appointees,  to  make  leases  for  such  edifices 
at  thirty  years  before  renewal,  and  provided  that  the 
rents  thus  derived  sh6uld  be  paid  to  himself  or  his 
assigns.  His  controlling  object  was  the  establishment 
of  the  park,  whose  government  was  retained  in  his 
hands.  He  believed  that  a  most  artistic  effect  would 
be  added  to  the  general  plan  of  the  park  if  it  should 
have  a  border  of  picturesque  residences  with  **  pas- 
sageways through  leading  to  the  inner  park  grounds." 
His  idea  was  that  this  would  enhance  the  beauty  of 
the  approaches  to  the  park  which  he  evidently  beheld 
with  the  ** prophetic  eye  of  taste"  as  a  scene  of  drive- 
ways, walks,  fountains,  rare  forestry,  temples,  pools, 
grass  plots,  playgrounds,  all  encircled  with  embowered 
villas  and  winding  entrances.  The  thought  dominating 
his  mind  was  the  effect  of  a  colorful  and  exquisite  bor- 
der as  an  adjunct  to  that  park,  to  establish  which  he 
had  invoked  the  power  of  the  State  and  the  financial 
aid  of  the  city  and  its  services  as  the  holder  of  the  title 
in  fee  of  the  land  donated  to  this  great  public  charity. 
From  a  reading  of  the  act  and  the  deeds  under  which 
this  charity  was  created,  it  cannot  be  imagined  that  Mr. 
Shaw  had  any  other  motive  in  reserving  to  himself  and 
his  assigns  the  rent  for  the  villas  than  to  dispose  of  an 
incidental  revenue  derived  from  an  ornamentation  of 
a  part  of  the  grounds  which  he  conveyed  to  the  trustee 
for  the  public  park.  He  was  not  concerned  about 
adding  to  his  private  fortune.  He  was  a  philan 
tropist,  not  a  miser.  What  engrossed  his.  mind 
was  the  project  of  beautifying  the  park  by  en- 
trances to  its  inner  drives  and  courses  through  a  pict- 
uresque setting  in  harmony  with  the  flowers  and  for- 
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estry  within.  He  designed  the  park  and  its  surround 
ings  to  present  the  view  of  a  single  landscape.  Had  he 
desired  money  out  of  this  property  he  would  not  have 
conveyed  it  to  the  trustees  of  the  park,  but  would  have 
reserved  it  to  himself  to  be  devoted  to  trade  or  utilita- 
rian uses.  That  he  parted  with  the  titles  to  carry  out 
his  purpose  to  make  this  strip  an  (mxiliary  to  the  park 
is  also  shown  by  his  conduct.  For  over  twenty  years 
he  managed  and  ruled  the  park  through  its  board. 
During  that  period  he  never  sought  in  any  way  to  dis- 
turb the  conveyances  which  he  made  to  this  land,  though 
he  knew  no  leasing  had  been  made  of  it  and  no  rents 
paid  over  to  him,  for  the  duty  to  do.  this  was  cast  upon 
himself. 

To  put  the  matter  at  rest  he  expressly  covenanted 
that  no  forfeiture  should  arise  as  to  this  condition  ex- 
cept for  ''willful  violation.'' 

To  our  minds  it  is  patently  plain  that  the  first  and 
fundmental  purpose  of  Henry  Shaw  was  the  creation 
of  a  park;  that  in  pursuance  oi  that  controlling  object 
he  desired  to  improve  the  outer  rim  of  the  lands  deeded 
to  the  park  in  a  particular  suggested  by  his  own  taste, 
and  which  he  thought  would  embellish  the  park.  His 
charity  in  this  instance  was  the  park.  His  method  of 
furthering  it  by  an  ornamental  border  was  a  mere  sug- 
gestion of  his  own  fancy,  which  if  impossible  of  accom- 
plishment he  did  not  intend  to  be  used  as  an  instru- 
ment to  despoil  a  beneficent  public  charity  of  which  he 
was  a  co-founder,  and  which  expressed  his  primary 
purposes. 

m. 

The  language  of  his  deed  of  gift  conditioning 
the  continuance  of  the  estate  upon  a  future  compliance 
with  certain  conditions*  including  the  one  as  to  leasing 
this  strip,  brings  that  requirement  directly  within  the 
definition  of  a  condition  subsequent.  >Such  a  condition 
if  it  has  any  effect,  defeats  a  vested  estate.  The  rule 
for  determining    a  condition  subsequent  is    thus  ex- 
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pressed  by  a  standard  authority:  ** If  the  act  or  con- 
dition required  does  not  necessarily  precede  the  vesting 
of  the  estate,  but  may  accompany  or  follow  it,  and  if 
the  act  may  as  well  be  done  after  as  before  the  vesting 
of  the  estate,  or  if  from  the  nature  of  the  act  to  be 
performed,  and  the  time  required  for  its  performance, 
it  is  evidently  the  intention  of  the  parties  that  the  es- 
tate shall  vest,  and  the  grantee  perform  the  act  after 
taking  possession,  then  the  condition  is  subsequent" 
[2  Washburn  on  Real  Property  (6  Ed.),  sec.  941,  p.  7.] 

The  habendum  clause  of  the  indenture  referring 
to  this  and  other  conditions  is,  to-wit:  **To  have  and 
to  hold  the  same  unto  the  said  city  of  St.  Louis  in  ab- 
solute property  in  fee  so  long  as  the  said  city  shah 
conform  and  comply  with  the  following  conditions  an- 
nexed to  said  grant,  to-wit,"  If  anything  could  add  to 
the  certainty  and  definiteness  of  the  foregoing  lan- 
guage, it  is  comprised  in  the  following  provision  of  the 
deed  with  reference  to  the  breach  of  any  of  the  condi- 
tions upon  which  the  property  was  conveyed,  to-wit: 
**It  is  hereby  expressly  provided  and  this  conveyance 
is  made  upon  the  express  condition  that  if  said  condi- 
tions upon  which  said  conveyance  is  made  or  any  of 
them  shall  be  violated  in  the  lifetime  of  said  Henry 
Shaw,  the  said  property  and  all  improvements  thereon 
shall  at  once  revert  to  said  Shaw,  and  absolutely  vest 
in  him  in  fee  as  if  the  conveyance  had  not  been  made 
and  if  said  conditions  or  any  of  them  shall  be  violated 
after  the  death  of  said  Shaw,  then  the  said  estate  here- 
by conveyed  and  all  improvements  therein  shall  go  to 
and  be  vested  in  whomsoever  said  Shaw  may  appoint 
for  the  use  of  the  Missouri  Botanical  Garden  or  directly 
in  said  Garden  whenever  the  said  is  incorporated  as 
authorized  by  law.''  • 

The  foregoing  clauses  of  the  deed  show  that  the 
estate  was  fully  vested  when  the  deed  was  made,  and 
provide  that  it  shall  remain  vested  ''so  long''  as  cer- 
tain conditions  of  a  nature  which  could  not  be  per- 
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formed  until  after  the  vesting  of  the  estate  is  observed. 
It  further  provides  for  a  future  reverter  of  the  prop- 
erty. This  language  of  the  deed  contains  every  element 
necessary  to  create  a  condition  subsequent,  and  cannot 
be  distinguished  therefrom  under  the  definition  above 
quoted.  While  l^al  exactitude  postulates  that  the  con- 
dition as  to  thejieasing  of  the  strip  is  simply  a  condition 
subsequent,  and,  therefore,  neither  Henry  Shaw  nor  his 
heirs  could  take  advantage,  except  by  a  re-entry  or 
equivalent  acts,  for  a  breach,  yet  plaintiflfs  would  be 
in  no  better  position  if  we  were  able  to  construe  the 
deed  to  have  simply  created  a  covenant  to  pay  rent 
received  for  a  specified  renting,  to  Mr.  Shaw,  which 
was  assigned  to  them.  The  reason  is  that  if  the  re- 
quirement as  to  paying  the  rent  received  for  villa  resi- 
dences is  not  a  condition  of  the  continuance  of  the  es- 
tate in  the  grantee,  then  it  cannot  trench  upon  that 
estate  and  the  present  action  is  wholly  misconceived. 
This  suit  is  necessarily  predicated  upon  the  theory  that 
the  title  to  the  strip  sought  to  be  sold  is  in  equity  vested 
in  the  plaintiflfs,  who  are  asking  for  the  proceeds  of  its 
sale.  But  no  title  whatever  could  accrue  to  plaintiflfs 
if  the  clause  in  question  was  simply  a  collateral  cove- 
nant or  obligation  assumed  on  the  part  of  the  city.  For 
on  that  hypothesis,  its  nonperformance  could  not  aflfect 
the  title  conveyed,  but  would  simply  furnish  a  basis  for 
an  action  for  damages  at  law.  A  covenant  to  pay  rent 
to  Mr.  Shaw  or  his  assigns  for  a  specified  use  of  the 
property,  whether  observed  or  not  observed,  could  have 
no  relation  whatever  to  the  title  conveyed  for  charita- 
ble purposes.  It  might  involve  a  question  of  liability, 
but  it  could  not  in  the  nature  of  things,  disturb  the  title 
vested  in  the  trustee,  nor  defeat  the  charitable  purpose 
for  which  it  was  granted  and  held  for  the  trustee.  Tak- 
ing either  of  the  horns  of  the  dilemma  that  the  language 
under  review,  of  the  donating  deed,  created  either  a 
condition  subsequent  (which  we  think  it  did)  or  that 
it  created  only  an  obligation  on  the  title  holder  (the 
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city)  to  pay  the  rent  which  it  might  receive  from  this 
prescribed  method  of  leasing,  and  the  result  is.  equally 
inescapable  that  plaintiffs  are  not  entitled  to  enforce 
either  the  condition  or  the  covenant,  since  there  has 
been  no  tvillful  refusal  either  to  lease  the  property  or 
to  pay  the  rent,  and  that  is  the  test  which  Mr.  Shaw 
fixed  as  the  standard  of  obligation  on  the  part  of  the 
city. 

Our  conclusion  is  that  whether  the  provision  as  to 
leasing  this  strip  was  a  condition  subsequent  or  a  mere 
covenant  or  agreement  on  the  part  of  the  trustee,  in 
either  event  no  redress  can  be  granted  in  the  present 
action,  it  not  being  claimed  that  defendants  have  "tt?i/I- 
fully''  refrained  from  renting  the  property  for  villa 
purposes  and  paying  over  its  proceeds,  and  that  be- 
ing the  only  ground  on  which  plaintiff  would  have  a 
shadow  of  right  to  sue  defendants  either  at  law  or  in 
equity. 

IV. 

The  error  which  runs  through  all  the  con- 
tentions of  appellants  is  that  they  seemingly  overlook 
the  real  nature  of  their  relations  to  the  property  which 
they  seek  to  sell  or  sequester.  When  their  assignor, 
Mr.  Shaw,  reserved  a  right  in  himself  and  his  assigns 
to  the  incidental  earnings  of  a  part  of  the  land  donated 
by  him  to  the  trustee  for  a  public  park,  he  did  not 
thereby  detract  one  whit  from  the  title  which  he  had 
vested  in  the  trustee  for  the  public  charity.  He  merely 
said  to  this  trustee  in  effect:  **Make  a  part  of  the 
property  held  by  you  for  the  public  park  an  ornamen- 
tal inclosure,  with  inlets  and  outlets  to  the  recreation 
grounds  of  the  park.  Whatever  rent  you  collect  by 
following  my  directions  as  to  the  improvements  of  this 
beautifying  border,  you  will  pay  to  me  or  my  assigns.'' 
In  so  stating  in  substance,  Mr.  Shaw  would  be  address- 
ing himself,  for  he  was  the  head  and  the  selector  of  the 
executive  board  of  the  park,  and  charged  with  the  duty 
of  its  entire  government,  and  specially  charged  with 
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the  duty  as  to  making  such  leases  of  the  ornamental  rim 
of  the  land  given  by  him  to  the  park.    He  did  not  during 
his  whole  life,  perform  that  requirement.    And,  as  has 
been  shown,  three  years  after  assuming  the  manage- 
ment of  the  park,  by  his  solemn  deed  he  released  the 
city  as  trustee  of  the  land,  from  any  obligation  arising 
out  of  this  clause  of  his  deed,  except  a  '^willful'*  re- 
fusal, and  reserved  to  himself  only  the  right  to  resort  to 
mandamus  or  other  appropriate  remedy  to  enforce  ac- 
tion as  to  the  leasing,  if  he  so  desired.  Upon  his  death, 
appellants  as  his  assignees  became  entitled  only  to  en- 
force this  requirement  in  the  method  to  which  he  had 
restricted  it,  and  by  the  means  which  he  had  fixed  in  his 
lifetime.    The  misconception  of  appellants. is  as  to  the 
nature  of  the  interest  transmitted  to  them.    It  was  at 
most  a  mere  succession  to  the  rights  of  contract  which 
existed  between  the  city  and  Mr.  Shaw  under  the  two 
deeds  executed  by  him.    The  rights  thus  devolved  by 
Mr.  Shaw  were  not  greater  by  being  assigned  to  the 
appellants,  than  if  he  had  given  them  to  a  faithful 
servant  or  a  personal  friend.    The  fortuitous  fact  that 
appellants  happened  to  be  the  trustees  of  the  title  to 
the  bulk  of  Mr.  Shaw's  estate  for  the  use  of  another 
charity  prompted  by  his  aesthetic  nature  and  disposi- 
tion, gave  them  no  higher  right  as  assignee  of  the  asset 
sought  to  be  reached  in  this  suit,  than  any  individual 
would  have  had  to  whom  Mr.  Shaw  might  have  made  a 
similar  assignment    If  Mr.  Shaw  in  his  lifetime  had 
filed  a  petition  seeking,  as  in  this  case,  to  forfeit  the 
title  in  the  city  and  to  sell  this  part  of  the  land  which 
had  been  contributed  by  him  to  this  public  park,  and 
on  the  faith  of  which  the  State  exempted  every  portion 
of  it  from  taxation,  and  the  city  expended  up  to  the 
present  time  about  a  million  and  half  dollars  in  devel- 
opment and  in  maintenance,  would  he  not  have  assumed 
in  so  doing  an  attitude  beyond  the  scope  of  any  equita- 
ble relief,  in  view  of  the  terms  of  his  grant  and  its  ac- 
ceptance, and  his  o%un  conduct  in  refraining  from  mak- 
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ing  any  such  leases  or  attempting  to  make  any,  coupled 
with  a  statement  in  such  a  petition  that  it  was  impossi- 
ble to  make  them  T  We  think  the  question  answers  it- 
self, and  that  it  cannot  be  seriously  urged  that  a  court 
of  equity  would,  upon  such  a  showing,  virtually  decree 
a  forfeiture  of  the  title  to  a  part  of  the  land  conveyed 
by  him  in  carrying  out  his  object  of  creating  a  public 
charity  for  the  common  benefit  of  the  people  of  the 
city,  and  at  such  costs  to  them. 

In  a  suit  in  equity  brought  to  recover  title  to  prop- 
erty conveyed  on  condition  to  support  the  grantor, 
which  was  not  complied  with  during  the  lifetime  of  the 
grantee,  this  court  said:  '*The  answer  to  this  is,  that 
a  court  of  equity  never  lends  its  aid  to  enforce  for- 
feiture under  any  circumstances  (Livingston  v.  Tomp- 
kins, 4  Johns.  Chan.  415) ;  and  as  we  cannot  consider 
this  a  proceeding  at  law  to  recover  the  possession  of 
the  land  upon  the  legal  title  that  would  have  reverted 
to  the  plaintiff  upon  an  entry  for  the  breach  of  the 
condition,  the  judgment  must  be  reversed  and  the  peti- 
tion dismissed. ' '  [Messersmith  v.  Messersmith,  22  Mo. 
1.  c.  372.]  That  doctrine  has  never  been  departed  from 
in  this  State  (Sease  v.  Cleveland  Foundry  Co.,  141  Mo. 
1.  c.  496;  Moberly  v.  Trenton,  181  Mo.  1.  c.  646;  1  Pom- 
eroy's  Equity  [2  Ed.],  sees!  459,  460;  2  Story's  Equity 
[13  Ed.],  p.  652),  and  furnishes  the  correct  solution  of 
the  question  raised  on  this  appeal.  For  however  dis- 
guised, whether  by  terming  the  claim  made  by  appel- 
lants a  covenant  or  reservation  in  trust,  it  necessarily 
means  one  and  the  same  thing,  that  they  are  seeking 
to  cancel  the  conveyances  of  their  assignor  of  the  fee 
simple  title  to  the  property  in  question  subject  to  char- 
itable uses,  in  order  to  obtain  for  themselves  the  ''net 
proceeds"  of  the  sale  of  the  property  by  '' authority'' 
of  a  decree  of  this  court.  To  that  relief  they  are  not 
entitled,  either  under  the  pleadings  or  evidence  con- 
tained in  this  record,  nor  would  their  petition  have 
survived  a  general  demurrer. 
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V. 

Before  disposing  of  this  appeal  we  will  con- 
sider the  cases  cited  by  appellants. 

Clarke  v.  Inhabitants  of  the  Town  of  Brookfield, 
81  Mo.  1.  c.  509,  cited  in  appellants'  brief,  simply  re- 
aflSrms  the  rule  that  an  illegal  condition  or  one  made 
impossible  by  inevitable  accident,  or  by  the  act  of  the 
grantor,  will  be  held  void,  and  no  reverter  of  the  estate 
of  the  grantee  can  take  place  for  the  nonperformance 
of  valid  conditions.  That  doctrine  cannot  be  invoked 
by  appellants  for  two  reasons :  First,  none  of  the  con- 
ditions of  this  deed  have  been  violated,  there  being  no 
willful  default  by  defendants ;  secondly,  equity  may  for 
good  reasons  relieve  against  forfeitures,  it  does  not  en- 
force them.  Moreover,  if  there  was  a  failure  for  twenty- 
one  years  to  comply  with  this  requirement,  it  wsls  caused 
by  the  nonaction  of  the  grantor  in  the  deed  himself. 

In  Studdard  v.  Wells,  120  Mo.  25,  Judge  Black, 
speaking  for  the  court,  correctly  held  that  when  the 
language  of  a  deed  relied  upon  to  create  a  condition 
subsequent  did  not  in  express  terms  or  by  clear  impli- 
cation show  the  intention  of  the  parties  to  create  such 
a  condition,  it  would  be  held  to  be  only  a  covenant  be- 
tween the  parties,  the  reason  given  by  him  being  that 
otherwise  a  vested  estate  would  be  defeated,  which  was 
against  the  policy  of  the  law  if  it  could  be  avoided  by 
•  any  reasonable  construction  of  the  terms  of  the  grant. 
That  case  is  conclusive  against  the  right  of  appellants 
to  recover  in  this  suit  for  it  distinctly  shows  that  the 
reason  the  courts  are  adverse  to  upholding  a  condition 
subsequent  is  that  it  will  have  the  effect,  if  upheld,  of 
divesting  the  title  of  a  grantee,  whereas  a  covenant 
does  not.  If,  therefore,  by  any  stretch  of  construc- 
tion (which  we  do  not  concede)  the  clause  of  the  deed 
relating  to  the  payment  to  Shaw,  or  his  assigns,  of 
rents  collected  on  villa  leasings  could  be  held  to  be 
only  a  contract  obligation,  or  anything  else  less  than  a 
condition  subsequent,  it  would  for  that  very  reason    j 
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have  no  effect  upon  the  title  of  the  grantee  in  the  deed, 
which  would  be  wholly  undisturbed  either  by  its  per- 
formance or  nonperformance,  and  appellants  would  be 
relegated  to  another  action  if  they  could  show  any 
breach  of  such  covenant.    And  this  is  precisely  what 
was  done  in  a  suit  brought  to  forfeit  the  title  of  a 
grantee  and  annul  the  deed  to  him    for  an  alleged 
breach  of  covenant  which  it  was  claimed  was  the  cause 
of  the  deed.    After  reviewing  the  cases  and  pointing 
out  the  distinction  arguendo  between  conditions  sub- 
sequent, which  would  uproot  a  vested  title,  and  cove- 
nants or  other  obligations  between  the  parties,  which 
would  not  have  that  effect,  it  was  ruled  that  the  deed 
then  before  the  court  disclosed  that  the  clause  relied 
upon  to  defeat  it  was  merely  a  covenant.    Wherefore, 
this  court  dismissed  the  suit  in  equity  for  the  reason 
that  it  was  not  the  proper  forum  for  the  recovery  of 
damages  for  the  nonperformance   of  a  covenant  and 
that  a  breach  of  a  mere  covenant,  even  if  it  went  to 
the  whole  deed,  did  not  annul  it.    [Haydon  v.  Railroad, 
222  Mo.  1.  c.  145.]    That  no  suit  can  be  maintained  in 
equity  to  set  aside  a  deed  for  breaches  of  an  independ- 
ent covenant  for  which  it  was  given,  is  the  settled  law, 
and  was  also  ruled  in  Anderson  v.  Gaines,  156  Mo.  1.  c. 
670,  671. 

Under  these  authorities,  appellants  have  no  stand- 
ing in  a  court  of  equity  under  the  allegations  of  their 
pleadings,  and  the  evidence  adduced  on  the  trial. 
Whether  any  ground  for  mandamus,  or  other  appropri- 
ate remedy  reserved  by  the  grantor,  exists  now  or  may 
arise  hereafter  in  favor  of  appellants  as  his  assigns, 
does  not  appear  in  the  present  case,  and  will  not  be 
prejudged  by  our  conclusion  herein,  which  is  that  the 
judgment  of  the  circuit  court  is  too  broad  in  its  terms 
in  that  it  should  not  have  passed  on  any  issue  in  the 
present  action  which  might  have  arisen  in  other  pro- 
ceedings. It  will,  therefore,  be  reversed  and  the  cause 
remanded  with  directions  to  dismiss  appellants'  peti- 

Digitized  by  VjOU^  It^ 


VOL.  260,  APRIL  TEEM,  1914.  573 

Lackland  v.  Hadley. 


tion.  All  concur;  Graves,  J.,  in  separate  opinion  in 
which  all  concur  except  Walker  and  Woodson,  J  J.,  who 
dissent  in  a  separate  opinion,  by  Walker,  J. 

CONCURRING  OPINION. 

GRAVES,  J.— If  I  understand  fully  my  brother 
Bond's  opinion  he  reaches  the  right  result.  I  believe 
that  his  views  are  my  views,  but  for  fear  that  his  very 
concise  way  of  stating  things  may  not  fully  present 
my  ideas  I  add  a  few  words.  I  believe  that  the  fee  sim- 
ple title  to  this  200-foot  rim  is  in  the  city  of  St.  Louis. 
By  the  first  deed  made  there  might  have  been  broad 
rights  reserved  to  Mr.  Shaw  and  his  assignees.  By  the 
second  deed  this  first  deed  in  this  respect  was  shorn  oi 
much  of  its  apparent  potency,  but  whether  this  *  *  shear- 
ing" touches  the  rim  tract  might  be  a  question.  But 
to  my  mind  there  is  one  thing  clear  throughout  this 
whole  transaction,  and  that  is  that  Mr.  Shaw  intended 
to  not  only  make  this  200-foot  rim  an  ornament  to  the 
park,  but  he  likewise  desired  such  ornament  to  pro- 
duce some  revenue  for  the  other  child  of  his  creation, 
the  Botanical  Garden.  To  this  end  he  required  that 
leases  should  be  made,  and  the  proceeds  paid  to  him  in 
his  lifetime,  and  thereafter  by  his  will  to  the  Botanical 
Garden.  In  modifying  his  first  deed  he  did  not  under- 
take to  destroy  all  his  rights  or  interest  in  this  200-foot 
rim.  If  he  did  not  do  more,  he  at  least  clearly  left  upon 
the  city  the  duty  to  lease  this  rim  in  the  manner  desig- 
nated in  the  first  deed,  but  he  may  have  limited  his 
rights  (a  matter  we  leave  open  because  of  some  pe- 
culiar language  in  the  second  deed)  to  a  suit  to  compel 
performance  in  a  case  of  a  willful  neglect  to  do  this 
thing.  It  is  a  clear  duty  upon  the  part  of  the  city  to 
make  an  attempt,  in  good  faith,  to  rent  this  rim  prop- 
erty as  provided  for  in  that  first  deed,  and  when  so 
rented  to  pay  over  the  rentals  to  the  Botanical  Gar- 
den.    Unfortunately  the  pleadings  in  the  case  here 
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proceed  upon  the  theory  that  such  cannot  be  done. 
Admissions  in  equity  against  common  knowledge  will 
not  bind  the  conscience  of^the  chancellor.  The  provi- 
sion as  to  leasing  does  not  limit  the  lease  to  a  thirty- 
year  period  alone,  but  provides  for  renewals  at  the  end 
of  such  periods.  In  my  judgment,  it  is  folly  to  say  that 
ground  leases  could  not  be  made  for  a  period  of  thirty 
years,  with  privilege  in  the  lessee  to  renew  the  lease  for 
a  like  period  or  periods  at  some  reasonable  rental 
value,  and  conditioned  upon  the  placing  of  the  villa 
residences  on  the  lots  as  described  in  the  deed.  Extrav- 
agant rents  might  not  be  secured  for  these  ground 
leases,  but  substantial  annual  rents  could  be  secured, 
and  to  these  rents  the  Botanical  Garden  is  entitled. 

This  cannot  be  decreed  in  the  instant  case,  because 
of  the  pleadings,  but  I  add  these  few  words,  because 
I  feel  that  Mr.  Shaw  has  at  least  properly  reserved  for 
the  Botanical  Garden  a  remedy  to  enforce  this  right 
which  he  always  had,  and  because  my  brother's  opinion 
does  not  emphasize  this  view.  The  opinion  states  that 
there  may  be  a  right  to  enforce  the  performance  of  this 
duty  to  rent.  I  desire  to  add  that  there  is  not  only  a 
duty  imposed  to  rent,  but  that  a  clear  right  is  reserved 
to  enforce  this  duty,  when  there  has  been  a  willful  neg- 
lect. This  right  was  first  in  Shaw  and  by  his  will  passed 
to  the  Botanical  Garden.  Nor  could  the  city  escape 
this  duty  by  showing  an  attempt  to  rent  at  fanciful 
prices.  If  the  city  can  get  any  substantial  ground 
rental  for  the  use  of  the  described  lots,  it  is  its  duty  to 
rent.  It  should  try  to  rent  at  reasonable  or  even  low 
rental  suras  provided  it  can  procure  the  erection  of 
ornamental  villa  residences  on  these  lots.  Shaw  iu- 
tended  not  only  to  beautify  the  park  by  these  villa 
residences,  but  to  get  some  revenues  for  himself  ^^^ 
assignees.  His  idea  was  to  beautify  the  park,  and  at 
the  same  time  support  and  maintain  his  other  charity, 
the  Botanical  Garden.  He  was  looking  into  the  future, 
and  what  the    future  will  realize  of    his  dreams,  if 
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dreams  they  should  be  called,  should  be  left  open  for 
realization.  It  is  clear  that  the  instant  judgment  upon 
any  theory  should  be  reversed  and  the  petition  dis- 
missed. With  these  added  observations,  I  concur. 
Lamm,  C.  J.,  and  Brown,  Bond  and  Paris,  J  J.,  concur 
in  these  views  also. 

SEPARATE  OPINION. 

WALKER,  J. — ^I  concur  in  the  result  reached  in 
the  majority  opinion  that  this  case  should  be  reversed 
and  remanded ;  but  I  am  not  in  accord  with  the  reason- 
ing by  which  this  conclusion  is  reached,  and  finding  the 
divisional  opinion  of  Commissioner  Blaib  more  nearly 
expressive  of  my  views,  I  have,  barring  changes  in 
phraseology,  adopted  same,  and  file  it  herewith  as  my 
separate  opinion. 

Appellants  constitute  the  board  of  trustees  of  the 
Missouri  Botanical  Garden,  under  the  will  of  Henry 
Shaw,  deceased.  Respondents  are  the  city  of  St. 
Louis,  the  Attorney-General,  and  the  persons  constitut- 
ing the  board  of  commissioners  of  Tower  Grove  Park. 

This  suit  was  brought  to  procure  a  decree  author- 
izing the  sale,  under  restrictions  and  in  lieu  of  leasing, 
of  a  strip  of  ground  200  feet  wide  surrounding  Tower 
Grove  Park  in  the  city  of  St.  Louis. 

The  court  below  denied  the  relief  sought  and,  on 
the  cross-bill,  gave  judgment  vesting  the  title  in  the 
strip  mentioned  in  the  city  of  St.  Louis,  for  park  pur- 
poses. 

In  1867,  the  Legislature  passed  **  An  Act  to  Create, 
Establish  and  Provide  for  the  Government  of  the  Tow- 
er Grove  Park  of  the  City  of  St.  Louis,"  the  most 
pertinent  sections  of  which  follow: 

''Section  1.  As  much  and  such  portions  of  the 
following  described  tracts  or  parcels  of  land,  partly 
within  and  mostly  without  the  present  corporate  lira- 
its  of  the  city  of  St.  Louis,  to-wit :  Bounded  by  Grand 
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avenue  on  the  east,  Arsenal  street  or  road  on  the  south, 
Magnolia  avenue,  as  now  existing,  on  the  north,  and  th^ 
King's  highway,  so-called,  on  the  west,  in  the  city 
and  county  of  St.  Louis,  as  Henry  Shaw  may  see  fit 
to  give,  grant  and  convey  to  the  city  of  St.  Louis,  for 
the  purposes  of  a  public  park,  shall  be  known  and 
designated  as  the  Tower  Grove  Park  of  St,  Louis. 

**  Section  2.  The  said  park  shall  be  under  the  ex- 
clusive control  and  management  of  a  board  of  commis- 
sioners, to  consist  of  not  less  than  five  nor  more  than 
seven  persons,  who  shall  be  named  and  styled  the  Com- 
missioners of  the  Tower  Grove  Park,  and  who  shall 
be  appointed  as  hereinafter  provided;  but  of  which 
conunissioners  Henry  Shaw,  the  donor  to  the  city  of 
St.  Louis  of  the  land  for  the  said  park  hereby  estab- 
lished, during  his  natural  life,  and  after  his  death  his 
successor,  in  the  direction  of  the  Missouri  Botanical 
Garden,  as  he  may  create  the  same  in  any  devise  or 
conveyance  which  he  may  be  authorized  by  law  to  make, 
shall  be  and  constitute  one  member. 

''Section  3.  The  following  named  person,  Henry 
Shaw,  and  such  persons  as  he  may  select,  shall  con- 
stitute the  board  of  commissioners  of  said  park.  They 
shall  hold  their  offices  as  such  commissioners  for  five 
years  from  the  time  of  the  passage  of  this  act,  and 
until  their  successors  are  appointed  and  qualified.  No 
member  of  said  board  shall  receive  any  compensation 
for  his  services,  but  each  commissioner  shall,  never- 
theless, be  entitled  to  receive  for  his  personal  expenses, 
in  visiting  and  superintending"  the  said  park,  a  sum 
not  exceeding  one  hundred  dollars  per  anniun.    .    .    . 

''Section  18.  The  said  board  is  hereby  authorized 
to  take  and  hold  any  gifts,  devises  or  bequests  that 
may  be  made  to  said  board,  upon  such  trusts  and  con- 
ditions as  may  be  prescribed  by  the  donors  or  gran- 
tors thereof,  and  agreed  to  by  said  board,  for  the  pur- 
pose of  embellishing  or  ornamenting  said  park,  and 
shall  annually  make  in  its  report  a  statement  in  detail 
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of  the  condition  and  value  of  all  such  gifts,  devises 
or  bequests,  and  of  the  names  of  the  persons  by  whom 
the  same  are  so  given,  devised  or  bequeathed.    .     .    . 

**  Section  24,  As  soon  as  the  said  Henry  Shaw 
shall  grant  and  convey  to  the  city  of  St.  Louis  any  . 
land  contained  within  the  boundaries  named  in  the 
first  section  of  this  act,  the  said  land,  and  every  part 
thereof  so  conveyed,  so  long  as  the  same  shall  be  held 
in  fee  by  the  said  city  of  St..  Louis,  and,  in  considera- 
tion of  such  grant  and  conveyance  by  him,  shall  be 
exempt  from  the  payment  of  all  State,  county,  munici- 
pal or  other  taxation  imposed  or  to  be  imposed  under 
or  by  virtue  of  any  law  of  this  State  whatsoever." 

The  act  further  provided  for  the  issuance  of  bonds 
by  the  city  in  the  siun  of  $360,000,  and  the  payment  of 
this  sum  to  the  commissioners  of  the  park,  this  being 
the  money  referred  to  in  section  12  of  the  act  which  pre- 
scribed that  the  money  so  coming  into  their  hands 
should  be  applied  and  used  in  fencing,  improving,  or- 
namenting and  beautifying  said  park.  It  was  also  pro- 
vided that  after  the  lapse  of  three  years  from  the  pas- 
sage of  the  act  mentioned  the  city  should  annually  levy 
and  collect  a  tax  suflScient  to  produce  $25,000  to  be 
used  for  the  maintenance  of  the  park. 

In  1868  Henry  Shaw  and  James  S.  Thomas,  then 
mayor  of  the  city  of  St.  Louis,  executed  a  deed  to  the 
property  in  question  to  the  city  of  St.  Louis,  and  in 
1872  Henry  Shaw  executed  a  second  deed  modifying 
that  of  1868.  These  deeds  are  set  forth  in  full  in  the 
majority  opinion. 

A  plat  of  Tower  Grove  Park  showing  the  strip  200 
feet  wide  here  involved,  indicated  thereon  by  the  num- 
bers 2103,  2104,  2107,  2108,  410O,  4101,  4106,  4107,  4108 
and  4109,  appears  opposite  page  234,  Volume  151,  Mis- 
souri Eeports,  and  need  not  be  reproduced  here. 

At  the  time  of  Henry  Shaw's  death  the  land  in  the 
vicinity  of  Tower  Grove  Park  was  but  little  improved, 
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being  devoted,  in  the  main,  to  market  gardening,  ex- 
cept the  tract  occupied  by  the  Missouri  Botanical  Gar- 
den, which  lay  northwest  of  the  park  and  practically 
adjoined  it. 

Henry  Shaw  died  in  1889  and  by  his  will  (set  out 
in  Lackland  v.  Walker,  151  Mo.  1.  c.  222  et  seq.)  he 
devised  to  trustees  all  real  estate  owned  by  him  at  his 
death  **  within  the  following  limits,  to-wit.  Grand  ave- 
nue on  the  east,  the  road  running  from  Grand  avenue 
to  the  Old  Manchester  Road,  and  now  known  as  Mc- 
Ree  avenue  diWding  United  States  Sur\^ey  1519  and 
3294,  on  the  north;  Arsenal  street  or  road  on  the 
south,  and  King's  Highway  and  Old  Manchester  Eoad 
on  the  west ;  excepting  such  interests  and  estates  as  I 
have  heretofore  conveyed  to.  the  city  of  St.  Louis,  by 
two  deeds,  one  bearing  date  the  20th  of  October,  1868, 
and  the  other  bearing  date  July  9, 1872,  and  do  therem 
devise  to  the  said  city  of  St.  Louis  for  Tower  Grove 
Park,"  and  excepting  certain  other  property  not  m 
anywise  involved  here. 

The  property  described  in  the  two  deeds  men- 
tioned was  situated  within  the  general  boundaries  giv- 
en in  the  will  as  quoted.  It  was  not  otherwise  spe- 
cifically mentioned  in  the  will,  but  there  was  a  general 
residuary  clause  devising  and  bequeathing  all  prop- 
erty of  the  testator,  not  otherwise  disposed  of,  to  the 
same  trustees.  The  devise  to  these  trustees  included 
the  Missouri  Botanical  Garden;  and  the  function  of 
the  board  of  trustees  thus  created  by  the  will  was  to 
maintain  the  garden,  and  to  that  end  to  administer 
the  other  property  devised  to  them  for  that  purpose 
in  the  manner  prescribed  by  the  testator  and  deemed  by 
him  best  fitted  to  accomplish  his  expressed  purpose  **of 
having  for  the  use  of  the  public  a  botanical  garden 
easily  accessible,  which  should  be  forever  kept  up  and 
maintained  for  the  cultivation  and  propagation  of 
plants,  flowers,  fruit  and  forest  trees,  and  other  pro- 
ductions of  the  vegetable  kingdom ;  and  a  museum  ^^^ 
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library  connected  therewith  and  devoted  to  the  same 
and  the  science  of  Botany,  Horticulture  and  allied  ob- 
jects. ' ' 

Since  the  death  of  Henry  Shaw  much  of  the  prop- 
erty surrounding  the  park  and  garden  has  been  platted, 
sold  and  improved;  streets  have  been  paved;  sewers 
constructed;  and,  in  fact,  the  city  has  spread  far  be- 
yond the  property ;  in  the  vicinity  are  numerous  street- 
car lines  connecting  this  portion  of  the  city  with  oth- 
ers and  making  it  easily  accessible.  Property  around 
the  park  and  across  the  avenues  therefrom  averages 
$40  or  $50  per  front  foot  in  valjie,  and  the  strip  in- 
volved is  estimated  to  possess  a  like  value.  The  evi- 
dence is  that  $816,000  is  a  conservative  estimate  of 
its  total  value.  The  petition  alleges  and- the  answer 
admits  that  in  view  of  established  custom  and  indi- 
vidual conviction  now  prevalent  in  the  city  of  St.  Louis, 
the  method  of  leasing  prescribed  by  th*e  deed  of  1868 
is  impracticable  and  impossible. 

Appellants  contend  Henry  Shaw,  in  the  deed  of 
1868,  reserved  a  beneficial  interest  which  under  the 
will  passed  to  them  as  trustees  for  the  garden;  and, 
having  offered  evidence  that  the  income  of  the  garden 
from  other  sources  was  so  depleted  by  the  payment  of 
general  and  special  taxes,  paid  and  to  be  paid,  as  to 
seriously  interfere  with  the  effectuation  of  Henry 
Shaw's  plans  respecting  the  garden,  pray  a  decree 
authorizing  the  sale  of  the  strip  involved,  under  proper 
restrictions,  either  to  the  city  of  St.  Louis,  if  it  de- 
sires to  buy  same  for  park  purposes,  or  to  private 
persons,  the  restrictions  in  the  latter  case  to  be  of 
such  character  as  to  be  in  consonance  with  the  purpose 
of  the  grantor  expressed  in  the  deed  of  1868. 

Respondents  contend  that  the  requirement  as  to 
leasing  in  the  deed  of  1868  is  a  mere  condition  subse- 
quent; that  performance  has  become  impossible  and, 
consequently,  the  city  holds  the  title  relieved  of  all 
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conditions  and  limitations;  and  on  the  city's  cross-bill 
the  trial  court  decreed  the  title  in  the  city, 

I.  The  principal  question  in  this  case  is  as  to  the 
nature  and  extent  of  the  interest  the  city  took  under 
the  deed  of  1868  in  the  strip  of  ground  two  hundred 
feet  wide  which  is  the  subject-matter  of  this  litigation. 

The  intent  of  Henry  Shaw  must  be  gathered  from 
the  entire  deed.  It  expressly  provides  that  the  strip 
mentioned  shall  be  kept  leased  upon  long  leases  for 
villa  residences  in  order  to  make  it  both  **a  source 
of  ornament  to  said  park"  and  a  source  of  rev3nue. 

The  habendum  clause  is  full  of  significance.  The 
city  is  to  hold  the  land  in  fee  so  long-  as  it  ''complies 
with  the  following  conditions  [already  expressly  re- 
ferred to  in  the  granting  clause]  annexed  to  said  grant, 
to-wit/'  that  all  of  said  grant  except  the  strip  200  feet 
in  width  shall  be  and  remain  a  public  park,  etc.,  for- 
ever ;  that  no  portion  of  said  park  shall  ever  be  used  for 
any  other  than  park  purposes,  nor  shall  any  revenue 
ever  be  raised  from  the  use  of  any  portion  of  said  park 
except  such  as  may  be  consistent  with  its  said  purpose 
and  use  and  which  revenue  shall  go  to  the  maintenance 
of  said  park  through  the  board  of  commissioners. 

''Fifth,  that  the  board  of  commissioners  of  the 
Tower  Grove  Park  shall  from  time  to  time  cause  to  be 
leased  the  strip  of  land  200  feet  in  width  so  surround- 
ing said  park  in  convenient  lots,"  etc.,  and  pay  the 
gross  rents  to  Henry  Shaw  and  to  his  heirs  and  assigns 
forever. 

It  is  also  provided  that  in  case  the  conditions 
are  violated  in  the  lifetime  of  Henry  Shaw,  the  prop- 
erty and  improvements  shall  revert  to  Shaw;  if  vio- 
lated after  his  death,  then  "the  said  estate  hereby  con- 
veyed and  all  improvements  thereon  shall  go  to  and 
be  vested  in  whomsoever  said  Shaw  may  appoint  for 
the  use  of  the  Missouri  Botanical  Garden  or  directly 
m  5atd  ^arrfen"  if  incorporated.    . 
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The  correct  construction  of  this  deed  is,  that  of 
the  whole  tract  described  only  the  202.02  acres,  as 
mentioned  in  the  deed  of  correction  of  1872  (i.  e.,  that 
part  within  the  strip  here  involved),  was  conveyed 
for  park  purposes  in  the  proper  sense.  The  deed  dedi- 
cates that  portion  to  such  purposes  and  expressly  ex- 
cepts the  strip  200  feet  wide  from  that  dedication. 
That  strip  was  conveyed  to  the  city  clearly  to  enable 
it  to  control,  as  much  as  possible,  the  character  of  the 
improvements  immediately  adjacent  to  the  park,  and 
the  grantor  evidently  expected  that  the  erection,  under 
proper  restrictions,  of  villa  residences  on  the  strip 
adjacent  to  the  park  would  not  only  furnish  an  orna- 
mental border  for  same,  but  would  induce  similar  im- 
provements on  the  opposite  sides  of  the  streets  and 
thus  add  materially  to  the  beauty  of  the  park  itself. 
Whatever  his  hopes  may  have  been,  the  fact  is  that 
he  did  not  convey  the  fee  in  the  strip  200  feet  wide  to 
the  city.  The  city,  therefore,  under  the  deed  of  1868 
took  as  trustee  for  charitable  uses  and  holds  in  that 
capacit;^.  It  could  not  take  a  greater  interest  in  the 
strip  in  question  than  the  deed  gave;  and  the  deed, 
properly  construed,  gave  the  title  to  the  strip  to  the 
city  as  trustee  for  the  limited  and  express  j^urpose 
of  enabling  it,  under  its  directed  use,  to  add  to  the 
beauty  and  enhance  the  value  of  the  park  as  a  pleasure 
resort. 

The  beneficial  interest  in  the  strip  remained  the 
property  of  Henry  Shaw,  then  the  owner  as  well  as 
creator  of  the  Missouri  Botanical  Garden,  and  the  deed 
is  clear  that  his  intentions  were  that  at  his  death  this 
interest  should  be  devoted  to  the  support  of  the  gar- 
den. 

The  trustee,  the  city  of  St.  Louis,  contends  that  the 
so-called  condition  in  the  deed  is  impossible  and,  there- 
fore, that  it  holds  the  entire  estate  rid  of  all  condi- 
tions, under  rules  applicable  to  conditions  subsequent. 
This  contention  ignores  the  well  established  doctrines 
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that  forfeitures  are  not  favored  and  that  the  terms  of 
a  grant  are  not  to  be  held  to  create  an  estate  upon  con- 
dition if  another  interpretation  is  reasonable.  Courts 
ought  to  go  to  the  intent  of  the  grantor  and  should  not 
permit  the  mere  use  of  the  word  ''condition"  to  fence 
them  from  it.  If  Henry  Shaw  had  intended  this  strip 
200  feet  wide  to  be  used  for  park  purposes  he  could 
easily  have  said  so.  On  the  contrary  he  specifically 
designated  that  part  of  the  tract  intended  to  be  de- 
voted to  such  purposes  and  expressly  excepted  this 
strip  from  that  designation.  The  interest  he  conveyed 
to  the  trustee,  the  city,  in  that  strip,  was  conveyed  so 
that  it  might  protect  that  part  of  the  tract  constituting 
the  park  and  enhance  its  beauty  by  controlling  the 
character  of  the  residences  and  structures  immediately 
adjacent  to  it.  This  was  the  real  interest  the  city  took 
directly  in  trust  for  the  public.  The  authorities^  are 
collected  in  the  briefs  of  counsel. 

The  provision  of  section  24  of  the  Act  of  1867  to 
the  effect  that  *'as  soon  as  Henry  Shaw  shall  grant 
and  convey  to  the  city  of  St.  Louis  any  land  contained 
within  the  boundaries  named  in  the  first  section  of  this 
act,  the  said  land  and  every  part  thereof  shall  be  held 
in  fee  by  the  said  city  of  St.  Louis,"  related  neces- 
sarily to  land  conveyed  for  park  purppses,  as  provided 
by  the  first  section,  and  could  not  operate  to  change 
or  enlarge  an  additional  grant  of  a  right  or  interest 
in  land  not  given  for  park  purposes  within  the  mean- 
ing of  the  act,  but  to  enable  the  city  to  protect  the  park 
surroundings. 

The  provisions  of  the  act  relating  to  the  exemp- 
tion of  park  property  from  taxation  are  of  no  con- 
sequence in  this  case.  Whether  applicable  or  inappli- 
cable, void  or  valid,  is  of  no  importance  upon  the  ques- 
tion as  to  what  interest  the  deed  of  1868  conveyed.  Nor 
is  the  deed  in  any  sense  invalidated  by  the  rule  against 
perpetuities.  The  deed  itself  evidences  the  fact  that 
Henry  Shaw's  ultimate  intent  was  to  devote,  after  his 
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death,  the  income  from  the  strip  around  the  park  to  the 
support  of  the  Missouri  Botanical  Garden.  This  gar- 
den, long  before  the  institution  of  these  proceedings, 
had  become  a  great  public  charity,  and  the  grant  to  it 
was  validated  by  that  fact,  even  if  there  could  have 
been  otherwise  any  substance  in  this  contention  when 
made  by  a  mere  trustee  as  the  basis  of  a  claim  to  the 
corpus  of  the  trust  estate ;  for  whatever  estate  the  city 
took,  it  took  as  trustee. 

There  was  no  waiver  of  any  rights  by  th€  deed  of 
1872.  That  deed  cleared  some  doubts  as  to  the  appli- 
cability of  certain  parts  of  the  deed  of  1868  to  that 
part  of  the  tract  conveyed  for  park  purposes,  but  ex- 
pressly asserted  their  applicability  to  the  strip  here 
involved,  and  in  nowise  modified  or  cut  down  the  estate 
reserved. 

The  mention  in  that  deed  of  the  remedy  by  man- 
damus in  case  there  was  a  wilful  refusal  to  lease  the 
ground  was  in  no  sense  preclusive.  Remedies  exist- 
ing under  the  deed  of  1868  remained  unchanged.  The 
language  of  the  deed  of  1872  leaves  no  doubt  on  this 
head. 

It  is  urged,  however,  that  the  will  does  not  devise 
to  appellants  any  interest  in  the  strip  around  the  park. 

The  first  clause  of  the  will  ends  all  argument  on 
this  question.  If  Henry  Shaw  reserved  any  interest 
(and  we  hold  he  did)  in  the  land  about  this  park,  that 
interest  passed  under  the  will  to  the  plain tiflfs'  prede- 
cessors in  trust,  even  if  the  residuary  clause  of  the 
will  and  the  deed  of  1868  itself  be  ignored  in  this  con- 
nection. 

The  record  does  not  disclose  any  substantial  basis 
for  what  is  said  in  respondents'  brief  concerning  tlie 
Statute  of  Limitations.  Therefore,  that  phase  need  not 
be  considered. 

II.  The  conclusion  having  been  reached  that  the 
deed  of  1868  reserved  an  interest  in  trust  in  the  strip 
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in  controversy  and  that  this  interest  passed  to  and 
has  vested  in  the  plaintiffs  as  trustees  of  the  Missouri 
Botanical  Garden,  the  remaining  questions  have  al- 
ready been  settled.  They  are  identical  with  those  pre- 
sented in  Lackland  v.  Walker,  151  Mo.  210.  The  chari- 
table purpose  to  which  the  income  from  the  land  in 
controversy  in  this  case  was  and  is  to  be  devoted  is 
the  same  as  in  that,  viz:  the  Missouri  Botanical  Gar- 
den. The  defect  in  the  mode  of  administration  of  the 
property,  prescribed  by  the  donor,  is  identical  in  the 
two  cases.  The  power  of  the  court  to  ''vary  the  de- 
tails of  administration'^  is  exactly  the  same.  It  is 
a  mere  incident  that  the  restrictions  upon  leases  and 
structures  upon  the  property  involved  were  prescribed 
in  that  case  for  the  benefit  of  the  garden  itself  and 
are  prescribed  in  this,  primarily,  for  the  benefit  of 
another  great  gift  to  the  public  In  this  case,  as  in 
that,  the  purpose  of  the  donor  is  the  guiding  star,  and 
changes  in  details  of  administration,  necessitated  by 
circumstances  unforeseen,  ought  to  be  made  when  such 
changes  would  effectuate  that  purpose.  Upon  this 
phase  that  case  settles  this.  That  the  city  holds  the 
title  makes  no  difference.  It  is  the  trustee  for  all  who 
take  under  the  deed.  To  the  extent  to  which  the  bene- 
ficial interest  is  vested  in  plaintiffs  it  holds  for  them 
and  for  the  public  they  represent.  That  the  city  is 
not  the  plaintiff  makes  no  difference.  Plaintiff's  right 
to  a  just  decree  is  not  affected  by  the  fact  that  the 
legal  title,  in  whole  or  in  part,  is  deposited,  so  to  speak, 
with  the  city  for  their  benefit. 

in.  It  follows  that  under  our  view  of  this  case 
plaintiffs  are  entitled  to  the  relief  prayed ;  and  if  the 
city  of  St.  Louis  desires  to  acquire  the  land  for  park 
purposes  and  add  it,  freed  from  restrictions,  to  the 
tract  conveyed  to  it  by  the  deed  of  1868  as  Tower 
Grove  Park,  it  should  be  permitted  to  do  so  by  any 
lawful  method  it  may  choose.    To  enable  it  to  exercise 
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this  option,  this  judgment  should  be  reversed  and  the 
cause  remanded  with  directions  to  the  trial  court  to 
hold  the  cause  in  abeyance  for  a  period  of  twelve 
months.  If  at  the  end  of  that  time  the  city  shall  not 
have  acquired  the  land  in  controversy  or  have  insti- 
tuted proceedings  for  its  acquisition,  or,  if  having  in- 
stituted such  proceedings  the  city  shall  not  prosecute 
the  same  speedily  to  a  successful  conclusion,  then  the 
trial  court  shall  proceed  to  render  judgment  in  this 
case  as  herein  indicated.  Before  doing  so,  the  court 
may  hear  evidence  upon  the  questions  of  the  size  of 
the  parcels  to  be  sold  and  the  sort  of  restrictions  as 
to  the  building  lines  and  the  character  and  cost  and 
position  generally  of  structures  to  be  erected  upon  the 
lots  sold,  and  shall  include  in  its  decree  findings  upon 
these  matters  and  upon  the  character  of  restrictions 
generally  to  insure  '*that  the  property,  when  improved, 
will  be  pleasing  and  attractive  to  visitors''  to  Tower 
Grove  Park  and  otherwise  be  an  ornament  thereto,  as 
contemplated  in  the  deed  of  1868. 

This  decree  should  in  all  respects  follow,  as  nearly 
as  may  be,  that  in  Lackland  v.  Walker,  supra,  care  be- 
ing taken  to  observe  the  rights  of  the  city  and,  through 
it,  the  public,  that  the  ornamental  character  of  the 
strip  two  hundred  feet  wide  as  a  border  for  the  park 
may  be  permanently  preserved.  Woodson,  J.,  concurs 
in  this  opinion. 


THE  STATE  ex  rel.  EXCELSIOR  POWDER  MANU- 
FACTURING COMPANY  V.  JAMES  ELLISON 
et  al.,  Judges  of  Kansas  City  Court  of  Appeals. 

In  Banc,  July  H  1914. 

1.  APPELLATE  JURISDICTION:  Constitutional  Question:  In 
Court  of  Appeals:  Motion  to  Transfer.  It  is  not  the  duty  of  a 
court  of  appeals,  upon  the  filing  of  a  motion  therein  to 
transfer  a  pending  cause  to  the  Supreme  Court,  on  the  ground 
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that  a  proper  determination  of  the  issuefi  InvolTes  a  con- 
struction of  a  certain  secftlon  of  the  Constitution,  to  immediate- 
ly transfer  said  cause*  without  an  examination  of  such  ques- 
tion and  a  determination  of  whether  or  not  it  has  jurisdiction. 
The  Court  of  Appeals  is  entitled  to  a  reasonable  tijne  to  in- 
vestigate the  ground  of  the  motion,  and  may  take  the  motion 
with  the  case. 


:   :     :   :   Public  Highway:   Nuisance. 

Relator  was  sued  for  maintaining  a  blasting  powder  mill  near 
a  railroad  track,  charged  to  be  a  nuisance,  and  for  damages  in- 
curred by  plaintiff  from  an  explosion  in  the  glaze  building  of 
the  plant,  whereby  she  was  Injured  while  a  passenger  on  a 
train  oa  said  track,  and  for  said  injuries  she  recovered  a  ver- 
dict for  12000.  Relator  asked  the  court  to  instruct  the  jury 
that  the  railroad  was  not  a  public  highway  within  the  meaning 
of  section  41  of  article  12  of  the  Constitution,  which  the  court 
declined  to  do,  and  on  Its  appeal  to  the  Court  of  Appeals  relator 
filed  its  motion  therein  asking  that  court  to  transfer  the  case 
to  the  Supreme  Court  on  the  ground  that  its  proper  deter- 
mination Involved  a  construction  of  that  section  of  the  Constitu- 
tion. The  court  announced  that  the  motion  would  be  taken 
with  the  case,  and  has  not  pronounced  judgment  on  the  validity 
of  the  motion.    Held,  no  ground  for  compulsory  transfer. 


Prohibition. 

Writ  denied. 

Kinealy  <&  Kinealy  and  E,  Wright  Taylor  for  rela- 
tor. 

(1)  This  case,  in  view  of  the  pleadings,  is  to  be 
determined  on  the  facts  shown  by  relator's  petition 
and  the  exhibits  filed  therewith.  State  ex  rel.  v.  Guthrie, 
245  Mo.  150;  State  ex  rel.  v.  Caulfield,  245  Mo.  278; 
State  ex  rel.  v.  Lamb,  237  Mo.  437;  State  ex  rel.  v. 
Sheppard,  192  Mo.  497.  (2)  The  Court  of  Appeals 
has  no  jurisdiction  of  a  case  involving  a  construction 
of  the  Constitution  and  upon  the  constitutional  ques- 
tion being  brought  to  its  attention  it  is  the  duty  of 
the  court  to  at  once  transfer  the  cause  to  this  court. 
Constitution,  art.  6,  sec.  12 ;  Constitution,  Amend.  1884, 
sec.  5;  E.  S.  1909,  sec.  3938.    (3)   Even  an  application 
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to  the  Court  of  Appeals  to  transfer  the  case  to  this 
court  is  not  a  jurisdictional  requirement  in  prohibi- 
tion proceedings.  State  ex  rel.  v.  Williams,  221  Mo. 
247;  State  ex  rel.  v.  Eby,  170  Mo.  518;  State  ex  rel. 
V.  Aloe,  152  Mb.  484.  (4)  The  true  meaning  of  sec- 
tion 14  of  article  12  declaring  railroads  to  be  '*  public 
highways"  was  a  live  one  in  the  trial  court  and  of  the 
utmost  importance  to  relator,  the  defendant  there,  be- 
cause: (a)  That  constitutional  provision  in  reality 
merely  means  that  railroads  are  subject  to  legislative 
control  and  have  certain  gwa^i-governmental  rights, 
such  as  eminent  domain.  Farber  v.  Railroad,  116  Mo. 
81.  (b)  The  railroad  is  private  property  and  no  one 
has  a  right  upon  it  without  the  consent  of  the  railroad 
company.  Nevada  v.  Eddy,  123  Mo.  546;  Isabel  v. 
Railroad,  60  Mo.  475.  (c)  Therefore,  even  if  the  rela- 
tor's plant  were  a  dangerous  thing  yet  the  fact  that 
it  is  located  near  a  railroad  could  not  constitute  it  a 
public  nuisance,  although  it  might  be  a  private  one. 
22  Cyc.  1152;  Martin  v.  St.  Joseph,  136  Mo.  App.  320. 
(d)  For  the  maintenance  of  a  private  nuisance  no  one 
has  a  right  of  action  except  the  owner  of  the  premises, 
and  nqt  even  he  if  he  consents  to  it.  Ellis  v.  Railroad, 
63  Mo.  131 ;  Whalen  v.  Baker,  44  Mo.  App.  290;  Kav- 
anaugh  v.  Barker,  131  N.  Y.  211.  (e)  Mrs.  Liggett's 
complaint,  if  any  she  has,  should  therefore  be  founded 
on  negligence.  The  defendant  would  then  have  open 
to  it  the  defenses  of  accident,  contributory  negligence 
and  the  exercise  of  ordinary  care,  which  could  not  be 
set  up  in  a  case  based  upon  the  maintenance  of  a  nui- 
sance. Casey  v.  Bridge  Co.,  114  Mo.  App.  61;  Pad- 
dock v.  Somes,  102  Mo.  239.  (5)  The  Court  of  Appeals 
therefore  has  no  jurisdiction  of  that  appeal  and  should 
be  required  to  transfer  the  case  to  this  court. 
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W.  D.  Summers,  W,  L.  McSpadden  and  Ball  S 
Ryland  for  respondents. 

Regardless  of  whether  the  appellate  jurisdiction 
in  the  case  mentioned  in  relator's  petition  is  in  the 
Supreme  Court  or  the  Court  of  Appeals,  the  writ 
should  be  denied.  Respondent's  return  raises  and  was 
intended  to  raise  for  the  determination  of  the  court 
the  question  of  the  proper  appellate  practice,  to  the 
end  that  it  may  be  finally  decided  by  this  court  whether 
it  is  competent  for  the  Court  of  Appeals,  upon  a  mo- 
tion to  transfer  a  cause  on  the  ground  of  alleged  lack 
of  jurisdiction,  to  order,  as  it  did  here,  that  the  mo- 
tion would  be  heard  with  the  case.  Relator's  theory 
seems  to  be  that  because  the  statute  in  such  case,  sec- 
tion 3938,  provides  that  when  a  case  is  sent  on  appeal 
to  the  wrong  court,  '*it  shall  be  the  duty  of  such  Court 
of  Appeals,  immediately  on  such  fact  coming  to  its 
attention,  to  order  the  transfer  of  the  same  to  the  Su- 
preme Court;"  therefore,  whenever  any  litigant  as- 
serts, by  motion  or  otherwise,  that  a  case  has  been 
sent  wrongfully  to  the  Court  of  Appeals,  that  court 
must  immediately  order  it  transferred.  Either  the 
emphasis  placed  by  relator  on  the  word  *  immediately  *' 
used  in  the  statute  calls  for  this  narrow. and  literal 
interpretation,  or  at  least  relator  means  that  the  Court 
of  Appeals  must  in  such  case  have  a  separate  and  pre- 
liminary hearing  of  such  motion  and  may  not  be  al- 
lowed in  the  orderly  conduct  of  the  business  of  the 
court  to  have  the  question  of  jurisdiction  briefed,  ar- 
gued and  submitted  when  the  case  comes  on  in  due 
course.  The  respondents  contend  that  the  Legislature 
never  intended  for  the  language  of  this  enactment  to 
be  so  construed,  and  never  contemplated  that  the  Court 
of  Api^als  should  not  hear  on  brief  and  argument  such 
a  question,  or  any  other  question,  before  pronouncing 
judgment  on  it.  The  court  could  indeed  pass  on  such 
a  motion  without  hearing  argument  on  same,  and  with- 
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out  the  reasons  pro  and  con  for  its  action  being  made 
the  subject  of  discussion  either  in  brief  or  argument. 
Such  plain  cases  sometimes  occur,  but  the  Court  of 
Appeals  is  not  bound  in  all  cases  to  do  this.  It  may 
avail  itself  of  a  hearing  upon  the  question  both  by 
brief  and  argimient  to  the  end  that  no  order  may  be 
made  improvidently  and  without  due  consideration. 
Its  practice  in  this  regard  is  stated  in  the  return.  If 
perchance  on  hearing  and  consideration  of  the  motion 
the  court  should  decide  that  the  jurisdiction  in  the 
case  is  not  in  the  Supreme  Court  and  should  proceed 
to  render  judgment  on  the  merits  of  the  questions  in- 
volved in  the  appeal,  and  if  such  determination  of 
relator's  motion  should  be  wrong  in  the  estimation 
of  this  court,  prohibition  or  certiorari  would  then  lie. 
State  ex  rel.  v.  Smith,  176  Mo.  90.  In  this,  case  the 
preliminary  rule,  in  any  possible  view  of  it,  was  pre- 
maturely issued.  In  Kansas  City  to  use  v.  Surety  Co., 
196  Mo.  304,  the  motion  to  transfer  was  **  taken  with 
the  case,''  jurisdiction  retained  and  the  case  decided. 
In  Milling  Co.  v.  Blake,  242  Mo.  23,  the  same  practice 
was  followed  and  result  reached.  In  Kettelhake  v. 
Car  &  Foundry  Co.,  243  Mo.  412,  the  same  practice  was 
followed  and  the  cause  transferred  without,  of  course, 
being  decided.  In  State  v.  Doerries,  243  Mo.  626,  the 
same  resuk  was  reached. 

WOODSON,  J.— This  is  an  original  proceeding  in 
prohibition  instituted  in  this  court  by  the  relator  seek- 
ing to  prohibit  the  judges  of  the  Kansas  City  Court 
of  Appeals  from  exercising  jurisdiction  in  a  certain 
cause  brought  by  one  Clara  E.  Liggett  against  the  re- 
lator in  the  circuit  court  of  Jackson  county,  to  recover 
damages  for  personal  injuries  sustained  by  her 
through  the  alleged  negligence  of  the  relator,  and  in 
which  a  judgment  was  rendered  in  her  favor  for  the 
sum  of  $2000,  from  which  the  relator  appealed  to  the 
said  Court  of  Appeals.     The  relator  also  asks  this 
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court  to  compel  the  respondents  to  certify  the  cause  to 
this  court  for  determination. 

The  facts  of  the  case  are  undisputed  and  are  stated 
by  counsel  for  relator  in  substantially  the  following 
language : 

The  petition  for  prohibition  was  filed  with  the 
clerk  of  this  court  and  with  it  was  filed  a  certified  copy 
of  the  order  made  by  the  Kansas  City  Court  of  Ap- 
peals upon  the  relator's  motion  to  transfer  the  Liggett 
case  to  this  court,  and  there  was  also  filed  as  an  ex- 
hibit to  the  petition  a  copy  of  the  abstract  of  the  record 
in  the  said  Liggett  case.  Upon  the  petition  being  filed 
the  court  ordered  a  preliminary  rule  in  prohibition  to 
issue,  and  same  being  duly  served  the  respondents  filed 
a  return  wherein  they  made  no  denial  of  any  of  the 
allegations  of  the  petition  except  they  alleged  that  they 
had  not  refused  to  transfer  the  Liggett  case  to  this 
court,  but  at  the  same  time  they  admitted  that  they  • 
had  made  the  order  charged  in  the  petition,  which  will 
be  subsequently  set  out.  The  respondents  then  alleged 
that  the  petition  filed  by  the  relator  fails  to  state  facts 
sufficient  to  entitled  it  to  a  writ  of  prohibition.  There- 
upon in  due  course  relator  filed  a  motion  for  judgment 
upon  the  pleadings.  The  case  is  therefore  up  for  de- 
cision on  the  facts  set  forth  in  the  relator's  petition 
and  the  exhibits  filed  therewith. 

From  relator's  petition  it  appears  that  the  case 
of  Liggett  V.  Excelsior  Powder  Manufacturing  Co.  was 
tried  upon  the  second  count  of  the  plaintiff's  petition, 
wherein  plaintiff  alleged  in  substance  that  the  defend- 
ant (relator  here)  operated  a  plant  for  manufacturing 
blasting  powder  near  Holmes  Park  in  Jackson  coimty, 
which  was  situated  near  public  schools  and  a  public 
highway,  to-wit,  the  railroad  of  the  St.  Louis  &  San 
Francisco  Railroad  Company,  upon  which  it  and  the 
Kansas  City  Southern  Railway  Company  operated 
trains ;  that  by  reason  of  the  location  of  said  plant  its 
glaze  mill,  wherein  were  stored  large  quantities  of 
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blasting  powder,  was  liable  to  explode  and  injure  per- 
sons being  or  travelling  in  the  near  vicinity  thereof 
and  especially  upon  said  railroad,  and  that  by  reason 
of  said  facts  the  maintenance  of  said  powder  plant  at 
that  place  constituted  it  a  continuous,  common  and 
public  nuisance. 

Plaintiff  further  alleged  that  one  morning  while 
she  was  passing  said  plant  upon  a  passenger  train 
of  the  Kansas  City  Southern  Railway  Company,  there 
was  an  explosion  in  the  glaze  building  of  the  plant, 
whereby  the  glass  in  the  windows  of  the  train  were 
broken  and  blown  upon  her  person  and  inflicted  se- 
rious injuries  on  her,  for  which  she  claimed  $25,000. 
When  the  case  came  on  for  trial  the  defendant  ob- 
jected to  the  introduction  of  any  evidence  because  the 
plaintiff  alleged  that  she  suffered  her  injuries  while 
riding  on  a  railroad  train  and  upon  the  theory  that  the 
location  of  defendant's  plant  near  the  railroad  track 
constituted  it  a  public  nuisance ;  that  although  section 
14  of  article  12  of  the  Constitution  declares  railroads 
to  be  public  highways,  yet  this  did  not  mean  that  they 
were  highways  in  the  same  sense  as  public  county 
roads,  or  in  such  sense  that  the  establishment  of  the 
plant  near  the  railroad  could  constitute  the  factory  a 
public  nuisance.  This  objection  being  overruled  the 
defendant  duly  excepted,  and  thereupon  plaintiff  in- 
troduced her  evidence  and  at  the  close  of  her  case 
the  defendant  requested  the  court  to  give  the  follow- 
ing instruction: 

**The  court  instructs  the  jury  that  although  the 
railroads  are  declared  to  be  public  highways  by  sec- 
tion 14  of  article  12  of  the  Constitution  of  Missouri, 
yet  this  does  not  mean  that  they  are  public  highways 
in  the  same  sense  as  are  public  county  roads,  nor  are 
they  to  be  considered  as  public  highways  in  deter- 
mining any  of  the  issues  in  this  case,  and  therefore 
under  the  pleadings  and  the  evidence  your  verdict 
must  be  in  favor  of  the  defendant." 
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This  instruction  being  refused,  the  defendant  ex- 
cepted and  then  oflfered  its  evidence,  and  at  the  close 
of  all  the  evidence  the  court  gave  certain  instructions 
for  both  parties,  and  thereunder,  as  previously  stated, 
the  jury  found  for  the  plaintiff  therein,  and  the  appeal 
was  duly  taken  to  the  Court  of  Appeals. 

The  appellant  there,  the  relator  here,  filed  in  the 
Court  of  Appeals  the  following  motion  to  transfer  the 
cause  to  this  court,  viz : 

**Now  comes  Excelsior  Powder  Manufacturing 
Company,  appellant  in  the  above  cause,  and  moves  the 
court  to  transfer  this  cause,  by  proper  order  to  that 
effect,  to  the  Supreme  Court  of  Missouri  for  the  de- 
termination of  the  cause  and  the  questions  involved 
on  this  appeal,  and  for  the  grounds  of  this  motion 
appellant  assigns  the  following: 

**1.  The  determination  of  this  appeal  and  the 
questions  involved  thereon,  and  which  were  raised  and 
decided  against  appellant  on  the  trial  of  this  cause  in 
the  circuit  court  of  Jackson  county  at  Kansas  City,  in- 
volves the  construction  of  the  Constitution  of  the  State 
of  Missouri  and  particularly  of  section  14  of  article 
12  of  said  Constitution. 

'*2.  This  cause  on  appeal  is  within  the  exclusive 
jurisdiction  of  the  Supreme  Court  of  Missouri. 

**3.  This  court  has  no  jurisdiction  of  the  appeal 
in  this  cause  because  same  involves  the  construction 
of  the  Constitution  of  this  State." 

Upon  the  presentation  of  said  petition  for  a  re- 
moval of  the  cause  to  this  court,  the  Court  of  Appeals 
made  the  following  order : 

**Now  at  this  day  the  court  having  considered  the 
appellant's  motion  to  transfer  this  cause  to  the  Su- 
preme Court  doth  order  that  the  said  motion  be  taken 
with  the  case." 

Upon  the  making  of  this  order  counsel  for  relator 
applied  to  this  court  for  the  writ  of  prohibition  previ- 
ously mentioned. 
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L   Counsel  for  relator  presents  to  this  court  and 

ably  discusses  several  nice  legal  proposi- 

QuMtion.  ^"*    tions ;  but  the  view  we  take  of  the  case 

it  would  be  improper  for  us  to  consider 

any  of  them  at  this  time. 

If  I  correctly  understand  the  position  of  counsel, 
it  is  this :  That  because  section  3938,  Revised  Statutes 
1909,  provides  that  when  a  case  is  appealed  to  the 
wrong  court  it  shall  be  the  duty  of  such  court  to  im- 
mediately on  such  fact  coming  to  its  knowledge,  order 
the  cause  transferred  to  the  Supreme  Court,  and,  there- 
fore, whenever  a  litigant  asserts  by  motion  that  a  cause 
has  been  improperly  sent  to^the  Court  of  Appeals  then 
it  becomes  the  immediate  duty  of  that  court  to  trans- 
fer the  same  to  this  court  without  delay. 

Counsel  for  **  respondents  contend  that  the  Leg- 
islature never  intended  for  the  language  of  this  en- 
actment to  be  so  construed,  and  never  contemplated 
that  the  Court  of  Appeals  should  not  hear  on  brief 
and  argument  such  a  question,  or  any  other  question, 

before  pronouncing  judgment  on  it It  may 

avail  itself  of  a  hearing  upon  the  question  both  by 
brief  and  argmnent  to  the  end  that  no  order  may  be 
made  improvidently  and  without  due  consideration." 

The  respondents  assumed  that  the  Court  of  Ap- 
peals had  th€  authority  and  jurisdiction  to  hear  coun- 
sel by  brief  and  argument,  upon  the  question  of  re- 
moval, and  consequently  made  the  order  previously 
mentioned,  that  the  petition  for  a  removal  be  taken 
with  the  cause. 

In  my  opinion  there  is  no  doubt  but  what  the  re- 
spondents are  correct  in  the  construction  they  have 
placed  upon  said  statute.  No  court  should  be  required 
to  make  an  order  without  first  being^  advised  of  its 
character,  and  offered  a  reasonable  time  and  oppor- 
tunity to  investigate  and  pass  upon  its  validity ;  other- 
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wise  those  courts  might  be  forced  into  the  commission 
of  grievous  errors,  which  in  all  probability  they  would 
not  commit  if  given  an  opportunity  to  investigate  the 
questions  presented. 

There  is  scarcely  a  term  of  this  court  that  passes 
without  our  taking  motions  of  various  kinds  with  the 
case.  We  do  this  in  order  to  investigate  the  questions 
presented  by  the  motion  and  thereby  enable  us  to 
intelligently  and  properly  pass'  upon  them. 

We  presume  that  the  Court  of  Appeals  was  actu- 
ated by  the  same  sensible  motive  when  it  made  the 
order  in  this  case  taking  the  motion  for  removal  with 
the  cause.  That  order  only  signifies  that  the  court 
entertained  some  doubt  as  .to  its  jurisdiction  and  that 
it  wanted  time  to  investigate  the  question  in  the  light 
of  briefs  and  argument  of  counsel. 

If  the  Court  of  Appeals  should  err  in  its  ruling 
as  to  its  jurisdiction  in  the  case,  the  law  affords  the 
relator  ample  remedy.  [State  ex  rel.  v.  Smith,  176 
Mo.  90.] 

In  the  case  of  Kansas  City  ex  rel.  v.  Surety  Co., 
196  Mo.  281,  the  motion  to  transfer  was  taken  with  the 
case,  but  the  jurisdiction  of  the  case  was  retained  by 
this  court  and  the  case  was  here  decided. 

In  Milling  Co.  v.  Blake,  242  Mo.  23,  the  same  or- 
der was  made  and  the  same  disposition  was  made  of 
the  case. 

In  Kettelhake  v.  Car  &  Foundry  Co.,  243  Mo.  412, 
the  same  order  was  made  on  motion  to  transfer  cause 
to  the  Court  of  Appeals,  which  upon  investigation  was 
sustained  and  the  cause  was  transferred  without  being 
decided. 

And  the  same  was  true  of  the  case  of  State  v.  Doer- 
ries,  24:]  Mo.  626. 

There  are  many  other  cases  of  like  import  decided 
by  this  court,  too  numerous  to  mention. 
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Entertaining  these  views  of  the  law,  we  are  clearly 
of  the  opinion  that  the  preliminary  rule  heretofore 
issued  should  be  quashed,  and  it  is  so  ordered,  and 
the  Kansas  City  Court  of  Appeals  is  directed  to  pass 
upon  the  petition  for  a  removal  of  the  cause  to-  this 
court  in  the  manner  indicated  by  its  order  herein  set 
out.    All  concur. 


ELZENA  MOSS  et  al.  v.  MARGARET  V.  ARDREY 
et  al..  Appellants. 

In  Banc,  July  H  11^14^ 

L  DEED  BY  ENTIRETY:  Wife's  Separate  Money:  Proof  Aliunde. 
A  deed  to  a  husband  and  wife,  nothing  more  appearing,  wiU 
be  held  to  create  an  estate  by  the  entirety,  and  the  entire 
land  on  the  death  of  either  goes  to  the  survivor.  But  since 
the  Married  Woman's  Acts  the  husband  cannot  appropriate  the 
wife's  money  without  her  written  consent,  and,  in  spite  of 
the  fact  that  the  deed  names  him  and  her  as  the  grantees, 
she  or  her  heirs  may  show  by  parol  proof  that  without  her 
written  consent  he  used  her  money  in  part  to  pay  the  pur- 
chase price,  and  if  that  is  satisfactorily  shown  the  deed,  as  to 
her  or  her  heirs,  will  be  held  to  be  a  conveyance  to  him  and 
her  as  co-tenants,  in  the  proportion  that  the  money  contributed 
by  each  bears  to  the  entire  purchase  price. 


:    As    Result   of    Husband's    Wrong.     Bub   neither    the 

husband  during  his  life,  nor  his  heirs  after  his  death,  can 
by  parol  testimony  defeat  a  deed  to  the  husband  and  wife  and 
have  it  declared  to  create  a  cotenancy  between  him  and  her, 
by  showing  that,  without  her  written  consent,  he  used  a  part 
of  her  money  to  buy  the  land.  The  husband,  being  a  wrong- 
doer, cannot  in  a  court  of  equity  obtain  a  change  in  th& 
character  of  the  conveyance  which  he  has  brought  about  in 
wrong  of  the  wife,  nor  can  his  heirs  after  his  death,  any 
more  than  he  or  they  could  attack  the  validity  of  a  deed 
which  he  had  made  in  fraud  of  creditors.  In  such  case  equity 
leaves  him  where  he  placed  himself,  and  declares  the  deed 
to  him  and  his  wife,  so  made  at  his  instance,  by  using  her 
money  without  her .  written  consent,  to  create  ^an  estate  by 
the  entirety,  and  on  his  death  the  entire  land  goes  to  her 
as  the  survivor. 
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Appeal   from  Pike  Circuit  Court. — Hon.  Willmm  T. 
Ragland,  Judge. 

RSVSBSED  AND  REMANDED. 

Schofield  (&  Plowman  for  appellants. 

(1)  The  Married  Women's  statutes  do  not  limit 
the  right  of  the  wife  to  use  her  separate  estate  as  she 
sees  fit.  Macks  v:  Drew,  86  Mo.  App.  227:  Craig  v. 
Bradley,  153  Mo.  App.  593.  (2)  The  quitclaim  deed 
in  this  case  to  husband  and  wife  created  an  estate  by 
the  entirety,  and  did  not  create  an  estate  in  common 
as  held  by  the  trial  court.  Gibson  v.  Zimmerman,  12 
Mo.  386;  Garner  v.  Jones,  52  Mo.  68;  Beauchamp  v. 
Shrader,  52  Mo.  72;  Bains  v.  Bullock,  129  Mo.  117; 
Hall  V.  Stephens,  65  Mo.  676 ;  Edmondson  v.  Moberly , 
98  Mo.  523;  Hume  v.  Hopkins,  140  Mo.  65;  Craig  v. 
Bradley,  153  Mo.  App.  586;  Wilson  v.  Frost,  186  Mo. 
311;  Frost  v.  Frost,  200  Mo.  482.  (3)  The  estate  by 
the  entirety  created  by  this  deed  could  only  be  at- 
tacked in  equity  on  the  grounds  of  fraud,  and  there 
is  no  evidence  of  any  fraud  in  the  case.  Wilson  v. 
Frost,  200  Mo.  484;  McLeod  v.  Venable,  163  Mo.  536; 
Donovan  v.  Griffith,  215  Mo.  149;  Craig  v.  Bradley, 
153  Mo.  App.  592 ;  Ober  v.  Howard,  11  Mo.  425.  (4) 
Where  the  husband  uses  his  wife^s  money  in  the 
purchase  of  land  and  takes  the  title  in  the  name  of 
himself  and  wife,  there  is  no  presumption  of  a  result- 
ing trust,  but  prima-facie  it  is  a  provision  for  the  wife. 
Jones  V.  Elkins,  143  Mo.  651 ;  Craig  v.  Bradley,  153 
Mo.  App.  592;  Wells  v.  Moore,  68  Mo.  App.  501;  Med- 
lin  V.  Morris,  243  Mo.  260;  Hall  v.  Stephens,  65  Mo. 
677.  (5)  The  deed  from  William  Ardrey  and  wife  to 
the  two  small  children  was  effective  to  vest  title  in 
them. 
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M.  L.  Farres  for  respondents. 

(1)  The  quitclaim  or  release  deed  to  William  G. 
Ardrey  and  Margaret  V.  Ardrey  did  not  create  an 
estate  by  the  entirety.  Jones  v.  Blkins,  143  Mo.  651; 
McLeod  V.  Venable,  163  Mo.  541;  Johnston  v.  John> 
ston,  173  Mo.  115;  Donovan  v.  Griffith,  215  Mo.  149. 
(2)  In  the  absence  of  written  authority  of  the  wife, 
where  the  husband  uses  her  separate  money,  in  part 
in  a  purchase  of  lands  and  takes  the  title  in  their 
joint  names,  no  estate  by  the  entirety  is  created. 
Jones  V.  Elkins,  143  Mo.  651;  McLeod  v.  Venable,  163 
Mo.  536;  Johnston  v.  Johnston,  173  Mo.  115;  Donovan 
V.  Griffith,  215  Mo.  149. 

GRAVES,  J.— The  petition  in  this  case  is  in  two 
counts.  By  the  first  count  the  plaintiff  Elzena  Moss 
seeks  to  set  aside  for  fraud  and  undue  influence  a 
certain  deed  executed  by  her  and  others  to  her  father, 
conveying  the  land. in  dispute.  This  count,  in  addi- 
tion, asks  that  the  court  ascertain  and  determine  the 
title  of  the  several  parties  in  and  to  the  lands.  The 
second  count  is  an  action  for  the  partition  of  the  land. 
The  case  is  fully  stated  by  the  trial  court  in  a  finding 
of  facts  incorporated  with  its  judgment.  Many  of 
these  findings  of  facts  stand  admitted  in  the  briefs, 
but  where  there  is  dispute  such  dispute  can  be  con- 
sidered in  the  course  of  the  opinion.  The  findings 
nisi  will  serve  well  for  a  statement  of  the  case.  Such 
findings  are  as  follows: 

'*The  court  finds,  under  count  number  one,  that 
Noah  Turley  died  intestate  about  the  year  1859,  leav- 
ing surviving  him  his  wido^^,  Christiana  Turley,  and 
their  only  child.  Charity  C.  Turley,  and  seized  in  fee 
of  the  following  described  lands,  to-wit  [lands  in  con- 
troversy described] ;  that  at  the  death  of  said  Noah 
Turley  all  of  said  lands  descended  to  said  Charity 
Turley,  subject   to    the   dower    right    therein  of  her 
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mother,  the  said  widow  of  said  Noah  Turley,  deceased ; 
tliat  thereafter  there  was  duly  assigned  and  set  out 
to  said  widow,  Christiana  Turley,  as  and  for  her 
dower  in  said  lands,  sixty-three  acres  thereof;  that 
after  the  death  of  Noah  Turley  his  said  widow  mar- 
ried one  Benjamin  Milam;  that  in  the  year  1870  or 
1871,  said  Charity  C.  Turley  married  one  William  C. 
Ardrey;  that  thereafter  in  the  year  1873  the  said 
Christiana  Milam  and  Benjamin  R.  Milam,  her  hus- 
band, by  their  general  warranty  deed  of  date  March 
20,  1873,  and  duly  acknowledged  by  the  grantors  in 
said  deed  and  duly  filed  for  record,  June  2,  1891,  in 
the  oflSce  of  the  recorder  of  deeds  in  and  for  Pike 
county,  Missouri,  granted  and  conveyed  to  the  said 
Charity  C.  Ardrey  all  of  said  sixty-three-acre  tract; 
that  by  reason  of  such  conveyance  the  said  dower 
interest  in  said  sixty-three-acre  tract  and  the  said 
remainder  interest  therein  of  the  said  Charity  C. 
Ardrey  merged,  and  she  became  and  was  the  owner 
in  fee  of  both  the  said  sixty-three-acre  tract  and  the 
seventy-three-acre  tract,  constituting  together  said 
136-acre  tract;  there  were  bom  to  said  William  G. 
Ardrey  and  Charity  C.  Ardrey  his  wife,  four  children, 
James  T.  Ardrey,  Evelene  Ardrey,  Elzena  Ardrey 
and  William  S.  Ardrey ;  that  Sophia  Ardrey,  a  defend- 
ant herein,  is  the  wife  of  said  James  T.  Ardrey;  that 
Nora  Ardrey,  a  defendant  here,  is  the  wife  of  William 
S.  Ardrey;  that  said  Evelena  Ardrey  married  George 
Burch,  a  defendant  herein;  that  said  Elzena  Ardrey 

married  one  Charles  Liter,  from  whom  on  the  

day  of  May,  1907,  she  was  lawfully  divorced;  that 
thereafter  and  prior  to  the  death  of  her  father,  the 
said  Elzena  Liter  married  and  is  now  the  wife  of 
Joseph  Moss,  her  co-plaintiff  herein;  that  in  the  year 
1884,  said  Charity  C.  Ardrey  died  intestate,  leaving 
surviving  her  widower,  the  said  William  G.  Ardrey, 
and  the  said  four  children  bom  to  the  said  William 
G.  Ardrey  and  his  wife  Charity  G.  as  aforesaid;  that 
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after  the  death  of  their  mother,  the  said  children  by 
means  not  clearly  appearing  in  the  evidence,  sought 
to  dispossess  their  father  of  said  lands,  which  by 
reason  of  the  death  of  their  mother  had  descended 
to  said  four  children  as  tenants  in  common  subject 
to  their  father's  curtesy  estate  therein.  Failing  in 
their  attempt  to  dispossess  the  said  William  G. 
Ardrey,  the  said  heirs  sought  either  to  buy  the  inter- 
est of  their  father  in  said  lands  or  sell  their  interest 
therein  to  him.  Several  propositions  tending  to  that 
result  were  made  by  the  respective  parties ;  and  there- 
after on  the  27th  day  of  September,  1901,  by  their 
quitclaim  deed  of  that  date,  the  said  James  T.  Ardrey 
and  his  wife  Sophia,  Evelena  Burch  and  George 
Burch  her  husband,  Elzena  Liter  and  her  then  hus- 
band, Charles  Liter,  William  S.  Ardrey,  and  his  said 
wife  Nora,  remised,  released  and  quitclaimed  to  the 
said  William  G.  Ardrey  and  his  then  wife,  Margaret 
V.  Ardrey,  for  the  expressed  consideration  in  said 
deed  of  the  sum  of  $1300,  all  of  said  136-acre  tract; 
that  of  said  consideration  the  sum  of  $325  was  in 
fact  paid  to  each  of  said  four  heirs  of  Charity  C. 
Ardrey,  deceased;  that  after  the  death  of  Charity  C. 
Ardrey  and  prior  to  the  execution  of  said  mentioned 
deed,  said  William  G.  Ardrey  married  Margaret  V., 
who  as  the  surviving  widow  of  said  William  G.,  is  one 
of  the  defendants  herein;  that  on  the  31st  day  of 
December,  1901,  said  quitclaim  deed  was  duly  acknowl- 
edged by  all  of  the  grantors  therein  and  was  duly 
recorded  in  the  office  of  the  recorder  of  deeds;  that 
at  the  date  of  the  execution  by  them  of  said  quitclaim 
deed,  each  of  the  four  children  of  William  G.  Ardrey 
was  of  age,  married  and  not  living  with  their  father, 
and  each  of  them  had  a  separate  home  and  domestic 
establishment;  that  they  sold  their  said  interest  in 
said  lands  with  full  knowledge  of  the  interest  their 
father  had  in  the  same,  having  previously  consulted 
a  lawyer  and  by  him  been  informed  as  to  the  nature 
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and  extent  of  such  interest ;  that  in  the  matter  of  the 
execution  of  said  deed,  the  said  William  G.  Ardrey 
did  not  exercise  any  influence  over  his  children,  nor 
were  their  interests  in  said  lands  sacrificed,  nor  did 
they  suflfer  any  loss  by  reason  of  such  conveyance. 
On  the  contrary,  they  received  a  fair  and  full  con- 
sideration f oi»  the  interest  they  conveyed ;  their  father 
then  being  fifty-six  years  of  age,  and  the  value  of  the 
courtesy  estate  being  in  excess  of  the  value  of  the 
remainder  interest;  and  said  lands  were  at  the  date 
of  said  quitclaim  deed  not  worth  over  ten  dollars  per 
acre;  the  said  transaction  was  characterized  by  fair- 
ness and  was  without  any  fraud  or  semblance  thereof 
on  the  part  of  the  said  William  G.  Ardrey. 

**The  court  further  finds  that  of  said  considera- 
tion paid  to  said  heirs  for  said  lands,  six-thirteenths 
thereof,  to-wit,  the  sum  $600,  the  separate  money  and 
means  of  said  Margaret  V.  Ardrey,  was  by  her  said 
husband,  he  having  the  same  in  possession  at  the  time, 
paid  to  said  heirs  as  part  of  the  purchase  price  and 
not  with  the  written  consent  of  the  said  Margaret  V. 
Ardrey. 

*'The  fact  of  such  payment  was  testified  to  by 
the  defendant,  Margaret  V,  Ardrey,  as  a  witness  in 
the  case,  testifying  therein  in  behalf  of.  plaintiffs  and 
was  conceded  by  counsel  for  defendants  in  their  briefs 
furnished  the  court.  The  fact  of  such  payment  pre- 
\  vented  said  quitclaim  deed  from  creating  an  estate 
by  the  entirety  in  said  William  G.  Ardrey  and  his 
wife.  If  after  such  conveyance  Margaret  V.  Ardrey 
had  died  before  her  husband,  it  clearly  appears  that 
neither  he  nor  his  heirs  after  him  could  be  heard 
to  claim  that  he  took  the  entire  estate  as  surviving 
tenant  by  the  entirety.  If  it  were  such  estate  as  to 
one,  it  was  as  to  the  other.  It  would  be  an  estate  by 
the  entirety  as  to  both,  or  as  to  neither,  The  court 
finds  and  declares  as  a  proposition  of  law  that  under 
and  by  virtue  of  said  quitclaim  deed,  the  grantees 
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therein  took  title  in  and  to  said  lands  as  tenants  in 
common;  the  said  William  G.  Ardrey  thereby  becom- 
ing the  owner  in  fee  of  an  undivided  seven-thirteenths 
interest  in  said  136-acre  tract;  and  his  wife  Margaret 
V.  Ardrey  thereby  becoming  the  owner  of  an  undi- 
vided six-thirteenths  interest  in  said  136-acre  tract, 
subject  to  the  said  courtesy  estate  therein  of  the  said 
William  G.  Ardrey.'^ 

The  court  further  finds  that  there  were  bom  to 
the  said  William  G.  Ardrey  and  his  wife  Margaret  V., 
two  children,  defendants  herein,  viz.,  Pansy  L. 
Ardrey  and  Clifton  Ardrey,  the  latter  of  whom  is  a 
minor,  duly  served  with  process  herein  and  repre- 
sented herein  by  his  duly  appointed  guardian  ad  litem 
herein,  the  said  Margaret  V.  Ardrey ;  that  on  the  day 

of ,  1901,  the  said  William  G.  Ardrey  and  his 

wife    signed   and    on   the day    of ,    1901, 

acknowledged  a  certain  quitclaim  deed  purporting  to 
convey  to  their  said  two  children.  Pansy  L.  and  Clifton 
Ardrey,  the  above  described  136  acres ;  that  said  last- 
mentioned  deed,  after  the  signing  and  acknowledg- 
ment of  the  same  as  aforesaid,  was  by  the  grantors 
named  therein,  put  away  and  kept  at  their  home, 
among  their  papers,  and  was  continuously  in  their 
possession  during  the  said  William  G.'s  life,  and 
thereafter  remaining  in  the  possession  of  said  Mar- 
garet V.  Ardrey  until  January  4,  1910,  when  she  duly 
tiled  the  same  for  record  in  the  office  of  said  recorder 
of  deeds,  and  with  the  intent  thereby  to  pass  the  title 
to  the  lands  in  controversy  to  said  Pansy  L.  and  Clifton 
Ardrey;  that  there  was  never  any  delivery  of  said 
last  mentioned  deed  by  William  G.  Ardrey ;  and  there 
was  never  any  delivery  of  the  same  by  Margaret  V. 
Ardrey  until  the  filing  of  the  same  by  her  for  record 
as  aforesaid,  and  no  title  of  the  said  William  G.  Ard- 
rey in  or  to  said  lands  passed  or  was  conveyed  by 
said  deed  to  any  one.  That  said  William  G.  Ardrey 
did  not  reside  on  said  lands  at  the  time  of  his  death 
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and  did  not  have  any  homestead  therein  and  there 
is  no  homestead  interest  or  claim  involved  in  this 
action.  That  upon  the  death  of  William  G.  Ardrey, 
which  occurred  the  19th  day  of  December,  1909,  his 
said  undivided  seven-thirteenths  interest  in  said  136- 
acre  tract  passed  to  and  vested  in  his  said  children 
as  tenants  in  common,  subject  to  the  dower  estate 
therein  of  the  said  widow  Margaret  V.  Ardrey,  which 
said  dower  estate  became  vested  in  her  upon  the  death 
of  her  husband.  Upon  the  delivery  of  3aid  quitcla'm 
deed  from  Margaret  V.  Ardrey  to  her  said  two  chil- 
dren as  aforesaid,  all  of  her  interest  in  said  lands, 
including  said  dower  interest,  passed  to  and  vested  in 
her  two  children. 

'*  Under  the  second  count  of  the  petition  the  court 
finds  the  facts  as  above  found  under  count  number 
one  of  said  petition,  and  the  court  further  finds  that 
the  plaintiff  Elzena  Moss  is  entitled  to  partition  of  the 
lands  in  controversy ;  that  from  the  nature  and  amount 
of  the  property  sought  to  be  divided  and  the  number 
of  owners  it  is  apparent  to  the  court  that  the  assign- 
ment of  dower  and  a  partition  of  said  lands  in  kind 
cannot  be  made  without  great  prejudice  to  the  owners. 

**It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court  that  the  ownership  of  said  136-acre  tract 
is  as  follows,  to-wit,  the  defendant  Pansy  L.  Ardrey 
and  Clifton  Ardrey  are  each  the  owners  in  fee  simi^le 
of  an  undivided  three-thirteenths  interest  in  said  136 
acres. 

''That  the  defendants  Pansy  L.  Ardrey  and  Clif- 
ton Ardrey  are  the  owners  of  the  said  dower  estate 
in  the  undivided  seven-thirteenths  interest  in  said 
lands,  held  by  her  said  husband,  and  acquired  by  him 
from  the  children  of  his  first  wife  as  aforesaid,  said 
dower  interest  and  estate  being  an  undivided  one- 
third  interest  in  said  last-mentioned  seven-thirteenths 
interest,  for  and  during  the  life  of  the  said  Margaret 
V.  Ardrey:  that  subject  to  said  dower  interest,  the 
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plaintiff  Elzena  Moss,  and  the  defendants  Pansy  L. 
Ardrey,  Clifton  Ardrey,  William  S.  Ardrey,  James  T. 
Ardrey,  and  Eveline  Burch  are,  each  the  owner  of 
an  undivided  one-sixth  interest  in  said  last-mentioned 
undivided  seven-thirteenths  interest  in  said  lands. 

**It  is  therefore  ordered  by  the  court  that  at  and 
during  the  regular  February  term,  1911,  of  the  circuit 
court  of  Pike  county,  Missouri,  said  above  described. 
136-acre  tract  be  by  the  then  sheriff  of  said  county 
sold  at  public  sale  to  the  highest  bidder,  for  cash  in 
hand,  after  giving  notice  of  such  sale,  as  required  by 
law,  and  that  at  the  regular  February  term,  1911,  of 
this  court  said  sheriff  make  due  report  to  said  circuit 
court  of  his  proceedings  under  this  order." 

I.  The  court  found  against  the  plaintiff  on  her 
theory  of  there  being  f rauci  or  undue  influence  in  the 

making  of  the  quitclaim  deed  by  the 
Fraudulent        plaintiff  and  the    other    three    children 

described  in  the  first  count  of  the  peti- 
tion, and  this  question  is  not  now  urged  here.  It 
could  not  well  be  here  under  any  circumstances,  be- 
cause the  evidence  in  the  record  does  not  warrant 
such  a  contention.  The  finding  of  the  trial  court  was 
right  under  the  facts,  and  that  leaves  this  deed  and  the 
character  of  the  estate  conveyed  by  it  open  for  dis- 
cussion, and  that  question  we  take  next. 

II.  The  trial  court  found  that  in  the  purchase 
of  this  land  the  husband  used  $600  of  the  wife's  money. 

This  finding  is  borne  out  by  the* record. 
Estate  by         and  we  shall  not  disturb  it.    In  fact  the 

evidence  tends  to  show  that  one-half  of 
the  money  used  in  the  transaction  was  the  wife's 
money.  The  difference  would  be  that  between  $600 
and  $650,  and  we  shall  not  disturb  the  finding.  Pro- 
ceeding then  upon  the  theory  that  the  husband  used 
$600  of  the  wife's  money  in  procuring  this  quitclaim 
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deed,  what  construction  should  be  given  to  this  deed ! 
Appellants  claim  that  it  created  an  estate  by  the 
entirety,  respondents  contra.  Taking  the  deed  alone, 
it  undoubtedly  creates  an  estate  by  the  entirety. 
Respondent's  contend  that  the  facts  considered  show 
a  diflferent  character  of  instrument.  This  is  one  of 
the  vital  questions  in  the  case. 

If  there  was  nothing  in  this  record  but  the  nakeil 
quitclaim  deed  to  the  husband  and  wife,  we  would 
be  obliged  to  say  that  an  estate  by  the  entirety  had 
been  created,  and  that  upon  the  death  of  the  husband 
the  whole  estate  vested  in  the  wife,  the  survivor. 
[Gibson  v.  Zimmerman,  12  Mo.  386;  Gamer  v.  Jones, 
52  Mo.  68;  Bains  v.  Bullock,  129  Mo.  117;  Hume  v. 
Hopkins,  140  Mo.  65;  Holmes  v.  Kansas  City,  209  Mo. 
523.]  But  in  this  case  we  have  more  than  the  mere 
naked  deed,  from  which  to  determine  the  character 
of  the  estate  conveyed  thereby.  We  have  here  a  case 
where  the  husband,  without  the  written  assent  of  the 
wife,  invested  her  separate  money  in  the  lands  in 
question,  and  took  the  title  in  the  name  of  the  two. 
In  such  ease  when  such  a  deed  is  attacked  in  equity 
by  the  wife  or  her  heirs  the  husband  is  declared  to 
hold  that  portion  of  the  land  paid  for  out  of  the  wife's 
money  in  trust  for  her  and  her  heirs,  in  case  of  her 
death,  and  holds  the  other  portion  for  himself  and 
his  heirs,  subject  to  all  marital  rights.  Such  seems 
to  be  the  well  recognized  doctrine  in  this  State.  In 
the  early  case  of  Garner  v.  Jones,  52  Mo.  1.  c.  72,  it 
is  said: 

''It  may  be  conceded  that  if  a  husband  invests 
the  separate  funds  of  his  wife  in  real  estate  and  takes 
a  deed  to  them  jointly,  a  court  of  equity  would  pro- 
tect her  in  the  enjoyment  of  the  property  and  declare 
a  trust  in  her  favor.  But  no  such  point  arises  in  this 
case.  This  is  a  plain  deed  made  to  husband  and  wife 
as  an  advancement  to  her  without  any  words  securing 
it  to  her  sole  and  separate  use.    Under  this  view,  at 
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her  deatli  the  estate  remained  in  the  husband  as  an 
entirety  and  her  heir  took  nothing  by  descent.'' 

The  Gamer  case  was  one  where  the  character  of 
the  title  was  dependent  solely  upon  the  deed,  and  as 
indicated  in  the  opinion,  there  was  no  proof  aliunde 
tending  to  show  a  trust  estate.  And  such  is  the  rule 
now,  as  we  have  above  said.  If  we  have  in  evidence 
only  a  naked  deed  to  husband  and  wife,  we  should 
declare  an  estate  by  the  entirety  to  have  been  created. 
But  on  the  other  hand  the  rule  is  just  as  clear,  that 
by  proper  proof  such  a  conveyance  may  be  shown 
to  create  a  trust  estate  in  proportion  to  the  amounts 
invested  by  the  two  parties.  In  Jones  v.  Elkins, 
143  Mo.  1.  c.  651,  Bbace,  P.  J.,  said : 

**It  would  seem  to  follow  as  a  necessary  sequence 
that  if  the  husband  invests  his  wife's  statutory  sep- 
arate money  in  land,  without  her  written  assent,  and 
takes  the  legal  title  jointly  to  himself  and  his  wife, 
the  title  which  he  takes  to  himself  will  be  held  by  him 
upon  the  same  trust  (Gamer  v.  Jones,  52  Mo.  68; 
Modrell  v.  Eiddle,  82  Mo.  31) ;  and  where  he  purchases 
land  and  pays  for  it  with  the  separate  money  of  his 
wife  in  part,  without  her  written  assent  authorizing 
him  so  to  do,  and  in  part  with  his  own  money,  and 
takes  the  legal  title  jointly  to  himself  and  wife,  the 
title  which  he  takes  to  himself  will  be  held  by  him 
upon  the  same  trust  pro  tanto  as  the  amount  the 
separate  money  of  the  wife  that  was  used  by  him  in 
procuring  the  title  bears  to  the  whole  of  the  purchase 
money.     [Bowen  v.  McKean,  82  Mo.  594.]" 

Later  in  McLeod  v.  Venable,  163  Mo.  1.  c.  545, 
Marshall,  J.,  said: 

**In  fact,  it  is  more  reasonable  to  so  construe  her 
actions.  She  is  charged  with  knowledge  of  the  law, 
and  hence  is  as  conclusively  presumed  to  have  known 
the  rule  announced  in  Jones  v.  Elkins,  143  Mo.  647, 
as  she  is  to  have  known  that  laid  down  in  Gamer  v. 
Jones,  52  Mo.  68.     Indeed  it  must  be  held  that  she 
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knew  that  under  the  facts  of  this  case,  the  $1200  was 
her  separate  property  and  accrued  to  her  after  th<; 
passage  of  the  Act  of  1875,  and  that  it  was  invested 
in  this  land,  in  their  joint  names,  by  her  husband, 
without  her  written  consent,  and  hence  under  the  rule 
announced  in  Jones  v.  Elkins,  as  well  as  under  the 
exception  to  the  common-law  rule  announced  distinctly 
in  Garner  v.  Jones,  she  had  a  trust  estate  in  the  land 
in  tlie  proportion  of  $1200  to  $3712  which  a  court  of 
ecjuity  would  protect,  and  therefore  there  was  no 
necessity  for  a  severance  of  her  interests  from  her 
husband's.  The  trial  couit  took  this  view  and  decreed 
her  interest  in  that  way  and  then  gave  her  husband 
one-half  of  her  interest,  the  whole  of  his  own,  and 
divided  the  other  half  of  her  interest  among  her  col- 
lateral heirs.'' 

In  Johnston  v.  Johnston,  173  Mo.  1.  c.  118,  the 
same  judge  said: 

**In  Missouri,  since  the  passage  of  the  Married 
Woman's  Acts,  it  has  been  uniformly  held  that  if  a 
husband  invests  any  of  his  wife's  separate  money, 
acquired  by  her  after  said  acts  took  ejffect  and  .in 
the  manner  therein  specified,  together  with  money  of 
his  own  in  real  estate  in  their  joint  names,  without 
her  express  written  consent  so  to  do,  it  will  not  create 
an  estate  by  the  entirety,  but  the  wife  will,  by  a  court 
of  eciuity,  be  decreed  a  resulting  trust  in  the  land  to 
the  extent  represented  by  her  money. 

''In  Winn  v.  Riley,  151  Mo.  61,  it  was  held  that 
if  the  husband  takes  his  wife's .  money,  arising  as 
aforesaid,  and  uses  it  in  his  business,  his  wife  could 
treat  him  as  her  debtor  or  as  her  trustee  as  she 
chooses. 

**In  all  these  later  cases,  except  Winn  v.  Riley, 
the  investment  of  the  wife's  separate  money,  with 
other  money  of  the  husband,  was  in  real  estate,  while 
here  it  was  in  personal  property.  But  this  is  an  im- 
material difference.     For  at  common  law  there  was 
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no  difference  between  the  right  of  survivorship  as  to 
real  property  and  as  to  personal  chattels.  And  as 
hereinbefore  shown,  section  4600,  Revised  Statutes 
1899,  excepts  grants  to  husband  and  wife,  and  leaves 
the  rule  as  to  them  as.it  was  at  common  law,  so  far 
as  real  estate  is  concerned,  and  the  Married  Wdman's 
Acts  have  abolished  the  common-law  unity  of  the 
husband  and  wife  and  placed  married  women,  as  to 
their  separate  personal,  as  well  as  their  real,  property, 
on  the  same  footing  towards  their  husbands,  as  any 
other  persons  occupy  towards  each  other. 

'*The  result  is  that  not  only  in  the  other  juris- 
dictions referred  to,  and  according  to  the  text-writers 
quoted  from,  but  also  by  the  more  recent  decisions 
of  this  court,  an  estate  by  the  entirety  does  not  arise, 
nor  does  the  right  of  survivorship  exist,  as  to  real 
estate  where  the  land  is  purchased  by  the  husband 
without  the  wife's  express  consent,  partly  with  the 
money  of  the  husband,  but  the  wife  will  be  decreed 
a  resulting  trust  in  the  land,  by  a  court  of  equity  in 
the  proportion  that  her  money  bears  to  the  total  pur- 
chase price  of  the  land." 

To  the  same  effect  is  Donovan  v.  Griffith,  215  Mo. 
1.  c.  166,  whereat  Fox,  J.,  said: 

*'This  leads  us  to  the  consideration  of  the  com- 
plaints of  the  defendant-appellant,  James  R.  Griffith. 
Learned  counsel  for  defendant  insist  that  the  convey- 
ance of  the  Pritchett  forty  acre  tract  to  James  R. 
GriflSth  and  Leona  Griffith,  his  wife,  created  an  estate 
by  entirety,  and  that  upon  the  death  of  the  wife  the 
defendant  became  the  absolute  owner  in  fee  of  said 
forty  acres  by  right  of  survivorship. 

''It  must  be  conceded  that,  if  nothing  else  was 
disclosed  by  the  record  in  this  cause  other  than  the 
conveyance  itself,  the  contention  of  counsel  for  the 
defendant  would  be  unanswerable.  The  authorities 
are  all  one  way  on  that  proposition;  but  the  suit  in- 
volves a  contest  as  to  the  nature  and  character  of  the 
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estate  created  by  this  conveyance,  and  all  the  facts 
were  developed  concerning  the  execution  and  delivery 
of  the  deed.  That  the  purchase  money  for  this  land 
was  partly  furnished  by  the  defendant,  James  R. 
Griffith,  and  partly  by  money  constituting  the  separate 
estate  of  the  wife,  the  testimony  shows  beyond  dis- 
pute. We  have  read  in  detail  the  testimony  developed 
upon  the  trial  and  it  fully  supports  the  finding  of  the 
court  concerning  the  amount  of  money  belonging  to 
the  husband  and  wife  which  was  applied  to  the  pay- 
ment for  the  purchase  of  the  Pritchett  forty,  as  well 
as  the  interests  of  the  parties  in  said  lands. 

**Upon  -the  facts  disclosed  by  the  record  ap- 
plicable to  this  case,  it  comes  directly  within  the  rules 
of  law  announced  in  McLeod  v.  Venable,  and  Jones 
V.  Elkins,  supra,  and  the  doctrine  as  announced  in 
those  cases  is  a  full  and  complete  answer  to  the  con- 
tention of  the  defendant  that  the  deed  to  Griffith  and 
wife  constituted  an  estate  by  entirety. 

*'It  was  expressly  ruled  in  Jones  v.  Elkins,  supra, 
that  where  the  husband  purchases  land  and  pays  for 
it  with  the  separate  money  of  his  wife  in  part,  with- 
out her  written  assent  authorizing  him  so  to  do,  and 
in  part  with  his  own  money,  and  takes  the  legal  title 
jointly  to  himself  and  wife,  a  court  of  equity  will  pro- 
tect the  wife  in  the  enjoyment  of  her  interest  in  the 
property  and  declare  a  trust  in  her  favor. 

'*In  McLeod  v.  Venable,  supra,  the  case  of  Jones 
V.  Elkins  was  unqualifiedly  approved,  and  it  was  held 
that  under  the  rule  announced  in  the  Elkins  case,  as 
well  as  under  the  exceptions  to  the  common-law  rule 
announced  distinctly  in  Garner  v.  Jones,  52  Mo.  68, 
and  under  the  facts  in  that  case,  the  wife  had  a  trust 
estate  in  the  land  in  proportion  to  the  amount  con- 
tributed by  her  to  the  full  amoimt  of  the  purchase 
money,  which  a  court  of  equity  would  protect.  An  ex- 
amination of  those  cases  will  demonstrate  that  the 
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facts  upon  which  the  rules  of  law  are  predicated  are 
nearly  identical  with  the  facts  in  the  case  at  bar. 

'*  Counsel  for  defendant  manifestly  rely  upon  the 
case  of  Garner  v.  Jones,  supra.  That  case,  it  is  true, 
very  clearly  and  correctly  announced  the  rules  of  law 
applicable  to  estates  by  the  entirety,  and  in  a  clear, 
painstaking  manner  sets  forth  the  reasons  upon  which 
the  doctrines  of  estates  by  the  entirety  are  predicated. 
With  the  doctrine  announced  upon  that  subject  in 
Gamer  v.  Jones  we  have  no  fault  to  find  or  criticism 
to  suggest.  It  is  entirely  in  harmony  with  the  uni- 
form unbroken  line  of  decisions  by  this  court,  as  well 
as  most  of  the  courts  of  our  sister  States  where  the 
subject  has  been  in  judgment  before  them.  However, 
it  is  apparent  that  defendant  overlooks  what  was  said 
in  that  case,  which  is  strikingly  applicable  to  the  case 
at  bar.  The  learned  judge,  after  discussing  the  law 
applicable  to  estates  by  the  entirety,  in  conclusion  an- 
nounced this  rule  in  the  following  language:  *It  may 
be  conceded  that  if  a  husband  invests  the  separate 
funds  of  his  wife  in  real  estate  and  takes  a  deed  to 
them  jointly,  a  court  of  equity  would  protect  her  in 
the  enjoyment  of  the  property  and  declare  a  trust  in 
her  favor.    But  no  such  point  arises  in  this  case. ' 

*'The  cases  to  which  I  have  directed  attention 
treating  of  this  proposition  cite  numerous  authorities 
in  support  of  the  conclusions  therein  reached,  and  it 
is  sufficient  to  say  that  if  the  doctrines  as  announced 
in  the  cases  applicable  to  this  proposition  are  longer 
to  be  followed,  then  there  can  be  but  one  conclusion 
reached  upon  this  question,  and  that  is  that  Leona 
Griffith,  the  wife  of  the  defendant-appellant,  had  an 
interest  in  the  lands  involved  in  this  proceeding,  which 
a  court  of  equity  would  protect,  and  she  being  dead, 
that  the  plaintiffs  were  entitled  to  the  interests  as 
designated  in  the  written  finding  of  the  court,  and  the 
court  was  warranted,  as  was  done  in  the  case  of  Mc- 
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Leod  V.  Venable,  supra,  to  decree  partition  and  order 
the  land  to  be  sold  and  the  proceeds  distributed  in 
accordance  with  the  interests  of  the  parties/' 

Upon  the  facts  found  in  this  case  and  the  law 
as  declared  in  the  cases  quoted  from  above,  it  is  clear 
that,  if  the  wife  was  attacking  this  deed  in  equity, 
or  if  in  the  event  of  her  death  her  heirs  were  so  at- 
tacking it,  there  would  be  no  question  that  the  chan- 
cellor should  say  that  the  husband  held  in  trust  for 
the  wife,  such  portion  of  the  estate  as  her  money  paid 
for  in  the  first  instance.  In  this  case  it  would  be  six- 
thirteenths  of  the  whole  tract.  But  does  this  rule 
apply  heret    That  question  we  take  next. 

III.  We  have  changed  our  views  from  those  ex- 
pressed in  the  Division.  We  were  then  impressed 
with  the  view  that  the  trial  court  was  right  when  it 
said: 

**The  fact  of  such  payment  was  testified  to  by 
the  defendant,  Margaret  V.  Ardrey  as  a  witness  in 
Deed  to  *^^  case,  testifying  therein  in  behalf  of 

Husband  plaintiffs  and  was  conceded   by   counsel 

Husband's  for  defendants  in  their  briefs  furnished 
Wrong.  |.jjg  court.    The   fact   of   such   payment 

prevented  said  quitclaim  deed  from  creating  an  estate 
by  the  entirety  in  said  William  G.  Ardrey  and  his 
wife.  If  after  such  conveyance  Margaret  V.  Ardrey 
had  died  before  her  husband,  it  clearly  api>ears  that 
neither  he  nor  his  heirs  after  him  could  be  heard  to 
claim  that  he  took  the  entire  estate  as  surviving 
tenant  by  the  entirety.  If  it  were  such  estate  as  to 
one,  it  was  to  the  other.  It  would  be  an  estate  by 
the  entirety  as  to  both,  or  as  to  neither.  The  court 
finds  and  declares  as  a  proposition  of  law  that  under 
and  by  virtue  of  said  quitclaim  deed,  the  grantees 
therein  took  title  in  and  to  said  lands  as  tenants  in 
common;  the  said  William  G.  Ardrey  thereby  becom- 
ing the  owner  in  fee  of  an  undivided  seven-thirteenths 
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interest  in  said  136-acre  tract ;  and  his  wife  Margaret 
V.  Ardrey  thereby  becoming  the  owner  of  an  undi- 
vided six-thirteenths  interest  in  said  136-acre  tract, 
subject  to  the  said  courtesy  estate  therein  of  the  said 
William  G.  Ardrey." 

We  were  impressed  with  the  idea,  that  if  the 
facts  of  the  transaction  prevented  it  from  being  an 
estate  by  the  entirety  in  the  interest  of  the  wife  or 
her  heirs,  it  could  not  be  an  estate  by  the  entirety  so 
far  as  to  bind  the  husband  and  his  heirs.  We  believe 
now  that  we  were  wrong  in  the  view  then  expressed, 
and  that  the  judgment  nisi  is  wrong.  It  will  be  noted 
that  the  cases  cited  and  quoted  from  are  cases  where 
the  deed  creating  the  estate  by  the  entirety  is  being 
attacked  in  equity  by  the  wife  or  her  heirs.  We  find 
no  case  where  the  husban^,  who  has  done  the  legal 
wrong,  has  been  allowed  in  equity  to  have  the  char- 
acter of  the  estate  as  created  by  the  deed  changed  by 
making  proof  of  his  wrong.  Nor  have  we  found  a  case 
where  his  heirs  were  permitted  to  change  the  character 
of  the  estate  fixed  by  the  terms  of  the  deed  by  making 
similar  proof.  If  the  husband  takes  the  funds  of  the 
wife  and  invests  it  in  lands  and  takes  the  title  in  his 
own  name,  a  court  of  equity  will  declare  a  resulting 
trust,  because  not  to  so  declare  it  would  be  to  work 
a  fraud  upon  the  wife,  and  the  husband  has  been  the 
author  of  such  fraud.  So,  too,  it  is  upon  this  princi- 
ple, that  if  the  husband  takes  his  wife's  money,  and 
along  with  some  of  his  own,  buys  land  taking  the  title 
in  the  name  of  the  two,  thus  creating  an  estate  by  the 
entirety,  a  court  of  equity  will  at  the  instance  of  the 
wife  seize  upon  the  situation,  and  as  to  her  declare 
that  as  to  such  proportionate  part  of  the  land  as  was 
paid  for  by  the  wife's  money,  a  trust  arises  in  her 
favor,  and  she  is  the  absolute  owner  of  such  interest. 
But  these  are  cases  where  the  wife  or  her  heirs  at- 
tack the  deed.  And  it  must  be  remembered  further 
that  the  principal  invoked  is  that  it  would  be  a  legal 
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fraud  upon  the  wife  to  permit  the  transaction  to  stand. 
But  does  it  follow  from  this  that  the  husband,  who 
is  the  wrong-doer,  can  appeal  to  equity,  or  in  the  event 
of  his  death,  can  his  heirs,  who  stand  in  his  shoes, 
invoke  the  aid  of  such  court!  This  is  the  vital  ques- 
tion in  this  case.  We  do  not  believe  that  the  husband 
could  in  equity  change  the  character  of  a  deed  which 
had  been  made  at  his  instance  and  in  wrong  of  the 
wife,  any  more  than  he  could  attack  the  validity  of  a 
deed  which  he  might  have  made  in  fraud  of  his  cred- 
itors. His  wrong-doing  in  either  case  prevents  him 
from  getting  relief  in  equity.  What  would  prevent 
him  would  prevent  his  heirs,  for  they  stand  in  his 
shoes.  That  it  is  upon  the  ground  of  fraud  that  the 
wife  and  her  heirs  can  attack  a  deed  creating  an  es- 
tate by  the  entirety  is  made  plain  by  Valliant,  J.,  in 
Frost  V.  Frost,  200  Mo.  1.*  c.  483.  For  these  reasons 
wo  do  not  believe  the  heirs  of  the  husband  can  attack 
tliis  deed,  and  if  not,  then  the  wife  took  the  whole 
estate  upon  the  death  of  the  husband.  The  judgment 
nisi  did  not  take  this  view  of  the  case.  The  plaintiffs 
were  not  entitled  to  question  the  character  of  the 
estate  created  by  this  deed.  They  could  not  reap  a 
benefit  from  the  wrongful  act  of  the  husband.  The 
deed  should  have  been  held  to  have  created  an  estate 
by  the  entirety.  With  this  question  out  of  the  case 
there  is  nothing  left  in  the  other  contentions.  It  fol- 
lows that  the  judgment  should  be  reversed  and  causo 
remanded  to  be  proceeded  with  in  accordance  with 
the  views  herein  expressed.  It  is  so  ordered.  All 
concur. 
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Ex  parte  MAY  LAYMASTER  v.  B.  F.  GCMDDIN, 
Sheriff. 

In  Banc,  July  14,  1914. 

1.  CRIMES:  Injunction:  Nuisances.  All  crimes  are  nuisances, 
but  some  nuisances  are  public  and  others  private;  and  while 
a  court  of  equity  may  use  its  injunctive  powers  to  abate  a 
public  nuisance,  a  crime  which  is*  only  a  private  nuisance  can- 
not be  enjoined  by  a  court  of  equity  and  the  offender  punished 
for  contempt  for  a  violation  of  the  restraining  order.  Only 
courts  of  law  can  properly  punish  such  a  crime.  [Distinguish- 
ing State  ex  rel.  v.  Canty,  207  Mo.  439;  State  ex  rel  v.  L*amb, 
237  Mo.  437.] 

2.  :  :  Bawdy  House.  A  circuit  court  has  no  Jur- 
isdiction to  issue  a  writ  of  injunction  against  a  woman 
charged  in  the  petition  for  the  writ  with  "setting  up  and 
keeping  a  common  bawdy  house,"  and  upon  a  hearing  of  evi- 
dence find  that  she  has  violated  said  writ  and  thereupon  com- 
mit her  to  Jail  for  contempt,  since  the  offense  was  an  ordinary 
crime,  and  not  a  public  nuisance. 

GKAVES,  J.,  concurs  in  the  result,  not  on  the  ground  that 
the  keeping  of  a  bawdy  house  is  not  a  public  nuisance  but 
because  the  petition  asking  for  the  injunction  did  not 
charge  the  woman's  acts  to  be  a  public  nuisance  and 
states  no  other  grounds  of  equitable  cognizance. 

BROWN,  J.,  concurs  in  th^  conclusions  reached,  for  the  reason 
that  in  its  injunction  against  the  woman  the  State  is  at- 
tempting to  substitute  the  equity  practice  for  the  criminal 
law,  contrary  to  the  Constitution,  which  ordains  that  all 
prosecutions  for  felonies  or  misdemeanors  shall  be  by  in- 
dictment or  information,  in  which  the  accused  shall  be  en- 
titled to  a  trial  by  jury  and  to  meet  the  witnesses  against 
him  face  to  face. 

Habeas  Corpus. 

Petitioneb  dischaeged. 

Irivin  (6  Peters  for  petitioner. 

(1)  The  court  should  have  sustained  the  demurrer 
to  plaintiff's  petition  on  the  ground  that  a  court  of 
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equity  has  no  jurisdiction  to  enjoin  the  commission  of 
a  crime,  and  neither  has  it  jurisdiction  to  enjoin  the 
maintenance  of  a  bawdyhouse,  or  any  other  house  not 
of  a  public  character.  State  ex  rel.  v.  Canty,  207  Mo. 
455;  State  ex  rel.  v.  Lamb,  237  Mo.  457.  (2)  It  was 
the  duty  of  the  court  to  pass  upon  petitioner's  apphca- 
tion  for  a  change  of  venue,  and  if  it  was  found  that 
all  the  requirements  of  the  statute  had  been  conformed 
to,  then  it  became  mandatory  upon  the  court  to  grant 
such  change.  Douglas  v.  White,  134  Mo.  228;  Railroad 
V.  Mining  Co.,  139  Mo.  App.  272.  (3)  There  was  no 
evidence  that  petitioner  was  conducting  a  bawdyhouse; 
the  evidence  w^  undisputed  that  she  occupied  her 
premises  alone,  aside  from  her  negro  servant  girl; 
there  was  no  evidence  that  any  inmioral  conduct  ever 
was  engaged  in  at  or  upon  the  premises  of  petitioner; 
there  was  no  evidence  of  the  congregating  of  any  idle, 
dissolute,  lawless,  turbulent  and  immoral  persons  of 
any  kind  whatsoever  at  or  upon  the  premises  of  peti- 
tioner ;  there  was  no  evidence  that  any  loud  or  unusual 
noises  emanated  from  her  premises  or  that  any  condi- 
tion whatsoever  existed  thereon  that  did  or  could  have 
disturbed  any  one;  therefore  the  court  had  no  power 
or  authority  to  punish  her  for  something  that  was  not 
a  contempt  of  court  either  in  law  or  in  fact.  In  re 
Clark,  208  Mo.  121;  State  ex  rel.  v.  Wear,  135  Mo. 
265;  People  v.  Kanvanaugh,  220  111.  49. 

James  H.  Lay  and  A.  M.  Hough  for  respondents. 

(1)  When  a  public  nuisance  is  involved  no  notice 
to  the  defendant  is  required,  the  State  is  the  party  in- 
terested then,  the  plaintiff  in  the  cause.  Likewise  no 
bond  can  be  required  as  a  prerequisite  to  the  granting 
of  the  temporary  injunction.  State  ex  rel.  v.  Lamb, 
237  Mo.  437;  State  ex  rel.  v.  Canty,  207  Mo.  439.  (2) 
A  court  of  equity  cannot  and  will  not  enjoin  the  com- 
mission of  a  crime,  but  where,  as  frequently  happens, 
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the  thing  done  is  not  only  an  offense  against  the  crim- 
inal laws  of  the  State,  but  likewise  has  the  elements  of 
and  is  a  public  nuisance,  detrimental  to  the  public  peace 
and  happiness,  good  order,  rights,  public  morals  and 
decency,  then  the  mere  fact  that  it  is  also  a  criminal 
act  has  not,  does  not  and  ought  not  to  deprive  a  court 
of  equity  of  jurisdiction  in  such  kind  of  cases.  We 
cite  the  Canty  case  and  the  Lamb  case  as  completely 
sustaining  our  position  as  above  stated.  Also,  we  cite 
the  late  case  of  State  ex  rel  v.  Feitz,  174  Mo.  App.  456, 
following  as  it  does  the  law  as  declared  by  this  court 
in  the  Lamb  and  Canty  cases.  A  bawdyhouse  is  a 
public  nuisance  per  se.  Clementine  v.  State,  14  Mo. 
115;  Givens  v.  Van  Studdiford,  4  Mo.  App.  503;  Ash- 
brook  V.  Dale,  27  Mo.  App.  650,  72  Mo.  129,  86  Mo. 
156;  State  ex  rel.  v.  Dykeman,  153  Mo.  App.  416.  (3) 
The  right  to  a  change  of  venue  is  statutory  and  the 
ruling  of  the  circuit  court,  either  for  or  against  the 
application,  can  only  be  reviewed  in  one  way,  that  is, 
by  appeal,  after  excepting  to  the  action  and  filing  a 
term  bill  of  exception.  It  is  like  any  other  erroneous 
ruling  of  the  trial  court,  to  be  corrected  on  appeal  or 
by  writ  of  error.  The  mere  filing  of  an  application 
for  change  of  venue  does  not  divest  the  court  of  juris- 
diction. Eudaley  v.  Railroad,  186  Mo.  399;  State  ex 
rel.  V.  Riley,  203  Mo.  175;  In  re  Drainage  Dist.  v.  Rich- 
ardson, 227  Mo.  261.  (4)  Direct  and  positive  evidence 
in  bawdyhouse  cases  can  rarely  be  obtained  in  a  crimi- 
nal prosecution  for  setting  up,  keeping  and  maintain- 
ing such  places,  and  the  same  applies  where  it  is  sought 
to  stop  and  abate  such  hous-ss  by  injunction  on  the 
ground  that  they  are  a  public  nuisance.  The  evidence 
of  witness  Schultz  and  other  witnesses  showed  what 
the  character  and  reputation  of  the  houses  had  been 
for  many  years,  and  that  they  had  been  occupied  for 
years  by  prostitutes  and  used  as  bawdyhouses,  and 
were  known  in  Jefferson  City  as  such  houses,  and  the 
evidence  showed  petitioner  to  be  a  prostitute   and 
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bawd.  Clementine  v.  State,  14  Mo.  112;  State  v.  Bean, 
21  Mo.  267;  State  v.  Bernard,  64  Mo.  260;  State  v. 
Dudley,  56  Mo.  App.  450. 

WOODSON,  J. — This  is  an  original  proceeding- 
habeas  corpus— Gkd  in  this  court  by  the  petitioner, 
asking  to  be  discharged  from  a  sentence  of  ten  days 
imprisonment  in  the  county  jail,  imposed  by  the  cir- 
cuit court  of  Cole  county,  for  the  violation  of  a  tem- 
porary injunction  issued  by  it  against  her  on  the 

day  of ,  1913,  **for  setting  up  and  keeping  a  com- 
mon bawdyhouse''  in  Jefferson  City,  Missouri. 

The  facts  are  substantially  as  follows : 

On  July  19, 1913,  the  prosecuting  attorney  of  Cole 
county  filed  in  the  office  of  the  clerk  of  the  circuit 
court  thereof,  an  information  charging  the  petitioner 
*'with  setting  up  and  keeping  a  common  bawdyhouse.'* 

This  information  was  filed  in  vacation  of  the  court, 
and  the  cause  was  tried  at  the  July  term,  1913,  of  the 
court,  which  resulted  in  a  mistrial.  At  the  November 
term  thereof  she  was  again  tried  and  acquitted  by  a 
jury. 

During  the  interim  of  the  mistrial  and  the  acquit- 
tal the  prosecuting  attorney  filed  in  said  court  a  peti- 
tion asking  that  the  petitioner  herein  be  enjoined  from 
conducting  a  common  bawdyhouse  in  said  city. 

Without  notice  to  petitioner  the  circuit  court 
granted  a  temporary  injunction,  as  prayed,  without 
bond,  and  set  the  case  down  for  trial  at  the  Novem- 
ber term,  some  four  months  subsequent,  but  she  had 
in  the  meantime  been  notified  of  the  issuance  of  the 
temporary  order. 

At  that  term  of  court  the  petitioner  filed  a  de- 
murrer to  the  petition  asking  for  the  injunction,  which 
was  by  the  court  overruled  at  the  March  term,  1914. 

Thereupon  the  petitioner  filed  answer ;  but  subse- 
quently filed  a  motion  for  a  change  of  venue  of  the 
cause  from  Cole  county,  on  account  of  the  prejudice 
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of  the  judge  thereof.  This  motion  was  overruled,  as 
I  gather  it,  because  of  some  informality  in  the  appli- 
cation. 

Thereupon,  a  second  motion  in  proper  form  for  a 
change  of  venue  was  filed,  which  was  also  overruled. 

In  the  meantime  the  prosecuting  attorney  had  duly 
filed  in  court  an  application  requesting  that  the  peti- 
tioner herein  be  cited  for  contempt  of  court,  for  the 
alleged  violation  of  the  temporary  injunction  previ- 
ously issued  in  the  injunction  case. 

On  March  21,  1914,  the  court  took  up  the  citation 
for  contempt  and  after  hearing  much  evidence  pro  and 
con  regarding  the  said  violation  of  the  temporary  in- 
junction, took  the  case  under  advis»ement  until  the  30th, 
and  then  found  her  guilty,  and  sentenced  her  to  im- 
prisonment in  the  county  jail  for  ten  days,  and  ordered 
the  issuance  of  a  committment,  etc.,  which  the  sheriflE 
proceeded  to  execute,  when  the  petition  for  the  writ 
in  this  case  was  applied  for  and  issued,  under  which 
the  marshall  of  this  court  released  her  from  custody 
on  bond,  etc. 

I.  Counsel  for  respondent  raise  a  question  as  to 
whether  or  not  the  bill  of  exceptions  was  properly  and 
timely  filed. 

Without  going  into  that  question  I  will  state  that 
in  my  individual  opinion  it  was  neither  properly  nor 
timely  filed  to  preserve  the  questions  attempted  to  be 
here  presented  thereby. 

II.  But  the  record  proper  is  correctly  before  this 
court;  and  it  appears  from  the  petition  filed  that  the 

petitioner  was  charged  in  the  petition  for 
Crimet:  the  injunction  with  **  setting  up  and  keep- 

Nuiaances.        mg  a  common  bawdyhouse  m  Jefferson 

City,  Missouri,"  and  the  judgment  of  the 
court  finding  her  guilty  of  contempt,  etc. 
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This  charge,  finding  and  judgment  simply  convicts 
the  petitioner  of  the  ordinary  crime  of  setting  up  and 
keeping  a  bawdyhouse.  [State  ex  rel.  v.  Canty,  207 
Mo.  439,  and  cases  cited.] 

Counsel  for  respondent  rely  not  only  upon  the  case 
just  cited,  but  also  upon  the  case  of  State  ex  rel.  v. 
Lamb,  237  Mo.  437,  as  authorities  supporting  their  po 
sition  in  this  case.    They  are  not  in  point. 

By  an  examination  of  both  of  those  cases  it  will 
be  seen  that  it  was  alleged  and  proven  according  to 
the  majority  opinion  of  the  court,  that  not  only  a  crime 
was  being  committed,  as  here,  but  also  that  the  busi- 
ness complained  of  was  so  vile,  open,  notorious  and 
vicious,  that  bad  and  dangerous  men,  in  large  num- 
bers, were  attracted  thereto;*  even  criminals  .were  con- 
stantly congregated  there,  to  the  great  detriment  of 
the  peace  and  safety  of  the  community.  In  other  words, 
those  cases  hold  that  a  public  nuisance,  even  though 
a  crime,  may  be  enjoined  by  a  court  of  equity,  though 
having  no  criminal  jurisdiction,  not  because  of  the 
crime,  but  because  of  its  inherent  and  constitutional 
authority  to  abate  such  nuisances. 

There  is  no  doubt  but  what  a  court  of  equity  has 
this  power,  and  it  should  be  exercised  freely  whenever 
the  exigency  of  the  case  demands,  yet  it  should  not 
invade  the  province  of  the  criminal  courts  of  the  coun- 
try, which  must  try  criminals  with  the  assistance  of 
a  jury,  according  to  the  Constitution  and  laws  of  this 
State,  and  country  generally. 

The  differentiation  of  this  case  from  those  is,  that 
while  all  crim-es  are  nuisances,  yet  they  are  not  neces- 
sarily public  nuisances.  A  court  of  equity  may  abate 
the  latter,  but  the  courts  of  law  only  can  properly  pun- 
ish the  former.  Some  of  the  States  have  enacted  stat- 
utes conferring  jurisdiction  upon  courts  of  equity  in 
both  classes  of  cases,  but  this  is  not  one  of  them.  It 
still  preserves  the  right  of  one  charged  with  this  class 
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of  crime,  as  in  most  all  others,  to  be  tried  by  a  jury  of 
his  peers. 

Great  pains 'were  taken  in  the  case  of  State  ex  rel. 
V.  Canty,  supra,  to  point  out  and  distinguish  the  dif- 
ference between  these  two  classes  of  cases,  and  after 
further  consideration  I  am  unable  to  make  that  demar- 
cation any  plainer  by  anything  I  might  here  add. 

No  lawyer  or  judge  differs  as  to  the  law  governing 

these  two  classes  of  cases,  but  the  trouble  the  courts 

have  had,  and  I  presume  always  will  have, 

:         is  to  determine  from  the  facts  of  each  par- 

gjj^j,  '  ticular  case  to  which  class  it  belongs.  The 
House.  line  of  demarcation  between  the  two  is  of- 

ten so  narrow  that  it  becomes  exceedingly 
diflBcult  to  follow  it  in  many  complicated  and  intricate 
cases ;  but  fortunately  for  the  court,  this  is  not  of  that 
character.  The  petitioner  was  charged  and  found 
guilty  of  setting  up  and  keeping  a  common  bawdyhouse, 
which  according  to  all  of  the  authorities,  in  the  ab- 
sence of  statute,  is  an  ordinary  crime,  but  not  a  public 
nuisance  in  any  sense  of  the  term. 

A  court  of  equity  having  no  jurisdiction  over  the 
subject-matter  of  this  cause,  it  necessarily  follows,  un- 
der the  laws  of  this  State,  that  the  circuit  court  of 
Cole  county  had  no  authority  to  try  and  imprison  the 
petitioner  for  the  crime  stated  in  the  petition  for  the 
injunction.    [State  ex  rel.  v.  Williams,  221  Mo.  227.] 

If  we  are  correct  in  this  view  of  the  law  of  the 
case,  then  the  circuit  court  of  Cole  county  sitting  in 
equity,  had  no  jurisdiction  to  enjoin  the  petitioner 
from  committing  the  crime  of  keeping  a  common 
bawdyhouse.  That  crime,  if  the  petitioner  is  guilty  of 
it,  can  be  promptly  and  adequately  punished  under  the 
criminal  laws  of  the  State,  which  were  enacted  ex- 
pressly for  that  purpose,  and  there  is,  therefore,  no 
necessity  to  resort  to  the  extraordinary  powers  of  a 
court  of  equity  to  suppress  such  a  well-known  and 
common  crime. 
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So  believing,  I  am  of  the  opinion  that  the  peti- 
tioner should  be  discharged;  and  it  is  so  ordered. 

Walker  and  Paris,  J  J.,  concur;  Graves  and  Brown, 
J  J.,  concur  in  separate  opinions;  Lamm,  C.  J.,  and 
Bond,  J.,  dissent. 

CONCURRING  OPINION. 

BROWN,  J.— I  concur  in  the  conclusions  reached 
by  my  learned  brother  Woodson,  for  the  reason  that 
in  its  suit  against  the  petitioner  the  State  is  seeking 
to  substitute  the  equity  practice  for  the  criminal  law 
— a  thing  which  the  Constitution  does  not  permit.  A 
party  whose  property  is  being  injured  or  destroyed 
by  the  criminal  acts  of  another  may  enjoin  such  crimi- 
nal acts,  notwithstanding  to  do  so  amounts  to  enjoin- 
ing the  commission  of  a  crime.  [State  ex  rel.  v. 
Schweickardt,  109  Mo.  496;  State  ex  rel.  v.  Feitz,  174 
Mo.  App.  456.]  Nevertheless  it  is  not  the  theory  of 
our  organic  law  that  the  liberty  of  even  the  humblest 
citizen  may  be  taken  away  without  a  compliance  with 
section  12,  article  2,  Constitution  of  Missouri,  which 
ordains  that  all  prosecutions  for  felonies  and  misde- 
meanors shall  be  by  indictment  or  information;  in 
which  the  accused  shall  be  entitled  to  a  trial  by  jury. 
[Sec.  28,  art.  2,  Constitution  of  Missouri.]  In  such 
trial  the  accused  has  the  right  to  meet  the  witnesses 
against  him  **face  to  face."  [Section  22,  art  2,  Con- 
stitution of  Missouri.]  This  last  clause  of  onr  or- 
ganic law  means  that  witness-es  having  personal  knowl- 
edge tending  to  prove  defendant's  guilt  must  confront 
him  in  court,  and  a  conviction  cannot  stand  upon  the 
evidence  of  witnesses  who  have  only  heard  rumors  of 
defendant's  guilt.  A  mere  rumor  has  no  face,  and 
cannot  be  ** confronted"  by  anybody  within  the  pur 
view  of  our  Constitution.  [State  v.  Wellman,  253  Mo 
302, 1.  c.  315.] 


Digitized  by 


Google 


VOL.  260,  APRIL  TERM,  1914.  621 

Ex  Parte  Laymaster. 

Before  the  constitutional  safeguards  above  noted 
can  be  cast  into  the  scrap-heap  the  people  must  amend 
their  organic  law. 

SEPARATE  CONCURRING  OPINION. 

GRAVES,  J.— I  concur  in  the  result  reached  by 
our  brother  Woodson  in  this  case,  but  am  not  certain 
that  I  follow  all  of  his  reasoning.  That  my  position 
may  not  be  misunderstood  I  prefer  to  state  it  in  my 
own  way.  The  bill  in  equity  involved  in  this  case  is 
one  which  simply  charged  the  defendant  therein,  the 
petitioner  herein,  with  '*  setting  up  and  keeping  a  com- 
mon bawdyhouse  in  Jeflferson  City,  Missouri."  Upon 
this  petition  the  temporary  injunction  was  granted, 
and  for  the  violation  of  which  petitioner  was  deprived 
of  her  liberty.  To  my  mind  the  trouble  with  this  peti- 
tion is  that  it  states  no  cause  of  equitable  cognizance, 
but  as  I  see  it,  not  for  the  reasons  stated  by  my  brother, 

I  adhere  strictly  to  the  rule  announced  in  State 
ex  rel.  v.  Cianty,  207  Mo.  439,  and  State  ex  rel.  v.  Lamb, 
237  Mo.  437.  I  do  not  understand  those  cases  to  say 
that  a  court  of  equity  will  enjoin  a  crime,  but  they 
do  announce  the  doctrine  that  when  a  given  state  of 
facts  shows  a  public  nuisance,  then  a  court  of  equity 
will  enjoin  the  doing  of  the  acts  which  make  up  and 
constitute  the  public  nuisance,  although  such  acts  or 
some  of  them  may  within  themselves  be  crimes. 

Now  at  conamon  law  the  mere  maintenance  of  a 
bawdyhouse  was  a  public  nuisance.  Thus  in  14  Cyc. 
484  it  is  said:  *'A  bawdyhouse  was  a  public  nuisance 
at  common  law,  because  it  drew  together  lewd  and  de- 
bauched persons,  thus  tending  to  disturb  the  peace  and 
to  increase  immorality  among  the  people.'' 

By  statute  it  hag  been  made  a  crime,  but  the  mak- 
ing of  it  a  crime  has  not  destroyed  its  character  as  a 
public  nuisance,  and  therefore  the  jurisdiction  of  equity 
over  it  as  a  public  nuisance.    At  the  instance  of  the 
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State,  through  its  law  ofiBcers,  public  nuisances  may  be 
abated,  as  can  private  nuisances  at  the  instance  of  the 
individual. 

But  all  this  does  not  help  the  State  in  this  case. 
The  petition  for  equitable  relief  should  have  averred 
in  direct  terms  that  the  defendant  was  maintaining  a 
public  nuisance,  but  the  term  ** public  nuisance"  is  not 
jfound  therein.  On  the  other  hand  the  criminal  name 
for  the  act  is  used  throughout.  It  may  appear  to  be 
a  refinement  to  say,  that  in  law  the  keeping  of  a  bawdy- 
house  is  a  public  nuisance,  and  yet  say  that  a  petition 
in  equity  which  says  the  defendant  is  keeping  a  bawdy- 
house  does  not  charge  her  with  maintaining  a  public 
nuisance.  But  when  we  consider  the  fact  that  equity 
can  only  take  hold  of  the  subject  upon  the  theory  of 
there  being  a  public  nuisance,  it  is  clear  that  the  chaise 
in  the  bill  should  specifically  aver  a  public  nuisance. 
This  of  course  should  be  followed  by  specifications. 
The  bill  in  this  case,  upon  which  the  temporary  injunc- 
tion was  granted,  does  not  so  charge,  and  therefore 
stated  no  cause  in  equity. 


STATE  ex  rel.  MAY  LAYMASTER  v.  KENNETH 
WILHITE  and  J.  G.  SLATE. 

In  Banc,  July  H  1914. 

Certiorari. 
Dismissed. 

Irimn  <&  Peters  tor  relator. 

James  H.  Lay  and  A.  M.  Hough  for  respondents. 

Digitized  by  VjOUy  It^ 


VOL.  260,  APRIL  TERM,  1914.  G23 

Andrew  v.  Linebaugli. 

WOODSON,  J. — ^This  proceeding  was  begun  in 
this  court,  requesting  a  writ  of  certiorari,  requiring 
the  judge  of  the  circuit  court  of  Cole  county  to  send  up 
a  complete  record  of  that  court  in  a  contempt  case 
against  May  Laymaster,  in  and  of  a  habeas  corpus 
proceeding  also  pending  in  this  court,  and  disposed  of 
at  this  sitting  of  the  court.    [Ante,  p.  613.] 

The  writ  was  issued  and  the  record  was  sent  up 
as  requested. 

The  disposition  of  that  case  also  disposes  of  this, 
and  the  cause  is  therefore  dismissed.  All  concur  ex- 
cepty  Bond,  J.,  not  present. 


ANNA  E.  ANDREW  et  al..  Appellants,  v,  MARY  A. 
LINEBAUGH  et  al. 

Division  One,  July  14,  1914. 

1.  ABSTRACT:  Additional  By  Respondent:  Taken  aa  True.  An 
additional  abstract  of  the  record  brought  up  by  respondent, 
in  nowise  challenged  by  appellant's  counsel,  under  the  rules 
of  the  court  will  be  taken  as  true. 

2.  WILL  CONTEST:  Case  for  Jury.  Where  there  is  substantial 
evidence  to  support  the  issue  of  testamentary  incapacity  and 
undue  influence  in  a  will  contest,  the  case  is  one  for  the  jury; 
and  in  such  case,  a  verdict  for  proponents  will  not  be  set  aside 
on  the  ground  that  it  is  against  the  weight  of  the  testimony, 
but  only  for  errors  in  giving  or  refusing  instructions  or  in  ad- 
mitting or  excluding  evidence. 

3.   :    Evidence:      Unfriendly    Feeling    Toward    Proponents. 

Ehridei^ce  of  hostile  or  unfriendly  feeling  by  testatoir  towards 
proponents  of  the  will,  offered  by  contestantS|  is  not 
competent  to  establish  undue  influence  or  testamentary  in- 
capacity. 
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4.  :  :   Not  Excluded.    Where  the  record  shows  that 

certain  testimony  offered  by  appellants  was  not  in  fact  ex- 
cluded, but  was  simply  not  offered  when  the  trial  judge  sug- 
gested it  might  be  incompetent  and  advised  that  it  be  not 
offered,  expressing,  howeyer,  a  willingness  to  admit  it  if 
counsel  insisted,  it  cannot  be  held  that  error  was  committed. 

Refusing  to  Contest:  Because  of  an  Offer  of 
It  is  not  error  to  exclude  testimony  tending  to  show 
that  certain  legatees  discriminated  against  by  the  will,  have 
taken  no  part  in  contesting  it  because  they  have  been  offered 
stated  sums  of  money  not  to  Join  in  the  contest,  where  the 
offer  was  In  the  nature  of  a  compromise  of  the  case,  and  not 
as  an  attempt  to  bribe  the  legatees. 


6.  ;  Numerous  Instructions.  The  number  and  length  of 
instructions  given  must  largely  depend  upon  the  character 
of  the  case,  the  number  of  issues  involved  and  the  collateral 
matters  injected  into  the  trial.  And  when  all  given  are  read 
in  the  light  of  the  facts  of  the  case  and  it  cannot  be  discerned 
that  they  were  misleading,  confusing,  one-sided,  unfair  or 
prejudicial,  but  were  clear  and  terse  directions  upon  the  issues 
involved,  they  will  not  be  held  to  be  error,  even  though 
voluminous. 

7.  :    Instruction:     General   Complaint.     It  is  the  duty  of 

appellant's  counsel  to  point  out  the  particular  error  in  the 
instructions  of  which  complaint  is  made.  If  only  a  general 
complaint  is  made  (such  as  they  are  misleading,  confusing, 
one-sided,  unfair  and  prejudicial)  counsel  who,  though  familiar 
with  the  issues  and  the  mass  of  evidence,  have  failed  to  dis- 
cover particular  errors,  should  not  complain  if  the  appellate 
court  fails  to  discover  them. 

8.  :  :  Objectionable  Words  Must  be  Considered  with 

Context.  A  certain  clause  in  an  instruction  cannot  be  held  to 
be  erroneous  unless  it  is  so  after  reading  it  in  connection  with 
the  balance  of  the  instruction  of  which  it  forms  a  part,  the 
other  instructions  given,  and  the  facts  of  the  case.  Where 
testator  gave  small  bequests  to  contestants,  and  large  ones 
to  other  heirs  less  deserving,  an  instruction  which  told  the 
jury  that  unless  they  found  from  the  evidence  that  testator  was 
unduly  influenced  or  coerced  as  those  terms  are  elsewhere 
defined,  or  was  mentally  incompetent  to  make  a  will,  then  you 
"have  no  right  to  inquire  into  or  speculate  upon  the  motives 
which  caused  him  to  dispose  of  his  property  as  set  forth  in 
the  will,"  was  not  erroneous,  since,  even  if  the  words  quoted, 
considered  alone,  may  b^  considered  an  abstract  proposition 
of  law,  they  are  not  so  when  considered  with  their  context, 
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the  facts,  and  the  other  instructions,  which  told  the  jury 
that  all  apparent  unnatural  discrimination  in  the  disposition 
of  his  property  should  be  considered  ^89^^lii^  th  passing  upon 
testator's  testamentary  capacity.  .And  a*t  their  worst  they 
were  harmless;  and  if  viewed  as  an  unwarranted  comment 
on  the  evidence,  that  objection  was  not  advanced  in  the  trial 
court,  nor  has  it  been  on  appeal. 

9.   :      :      Evidence     Contradicting      Statements      of 

Proponents:  Aa  Affecting  Credibility.  It  is  not  error  to  in- 
struct the  jury  in  a  will  contest,  that  testimony  of  certain 
witnesses  tending  to  contradict  testimony  of  testator's  wife 
and  the  chief  beneficiary  of  the  will  as  to  testator's  uncon- 
trolled emotions  and  the  manual  gift  of  certain  property,  is 
not  to  be  considered  as  any  evidence  of  the  testator's  mental 
condition,  or  of  undue  influence,  but  only  for  the  purpose  of 
contradicting  said  wife  and  beneficiary. 

10.   :    Testamentary   Capacity.     One  has  a  disposing  mind 

and  memory  when  he  is  capable  of  comprehending  the 
character,  nature  and  extent  of  his  property,  all  the  persons 
and  names  of  the  persons  who  naturally  come  within  the 
range  of  his  bounty,  and  the  disposition  he  is  making  of  his 
property.  And  tested  by  that  rule,  the  three  instructions  set 
out  In  the  opinion,  one  for  proponents,  one  for  contestants, 
and  one  of  contestants'  as  modified  by  the  court,  are  held 
not  to  he  conflicting. 

11.   :    :    Refused:      Undue    Influence:      No    Evidence. 

An  instruction  telling  the  jury  that,  in  order  to  find  undue 
Influence,  it  is  not  necessary  to  find  that  overt  and  open  acts 
of  undue  influence  were  exercised  at  the  very  time  of  the 
execution  of  the  will,  but  it  is  sufficient  to  ^nd  that  such 
influence  had  been  previously  acquired  and  did  operate  at  the 
time  of  making  the  will  in  the  disposition  of  the  property, 
correctly,  states  an  abstract  proposition  of  law,  but  it  is  not 
error  to  refuse  it  where  there  is  no  evidence  of  previously 
acquired  and  exercised  undue  influence.  ^ 

12.  :    :    Undue    Influence   of  Wife.     Influence  which 

a  wife  may  acquire  over  her  husband  by  her  general  demeanor 
and  condfict  towards  him,  as  his  wife,  through  associations 
with  him,  even  though  it  result  in  so  gaining  his  affections 
and  confldence  as  to  create  a  desire  on  his  part  to  favor  her 
in  his  will  to  the  exclusion  of  his  children  or  grandchildren, 
or  to  favor  some  of  them  to  the  exclusion  of  others,  is  not 
undue  influence. 

260  Mo.— 40 
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13.  :    inequality:      Inttruction.     Inequalities  in  the  devises 

and  bequests  given  to  testator's  children  are  proper  matters  of 
proof  and  of  comment  in  argument  of  the  case  to  the  Jury,  but 
an  instruction  telling  the  jury  that  they  may  consider  such 
inequalities  as  facts  tending  to  throw  light  upon  the  ques- 
tion of  testator's  soundness  of  mind  or  undue  influence,  should 
not  be  given,  since  such  an  Instruction  would  be  a  comment 
on  the  evidence  and  therefore  tend  to  give  undue  prominence 
to  such  Inequalities. 

Appeal  from  Nodaway  Circuit  Court. — Hon.  WUliam 
C.  Ellison,  Judge. 

Affirmed. 

Cooh,  Cummins  &  Dawson  for  appellants. 

(1)  Contestants  should  have  been  permitted  to 
show  the  state  of  testator's  feelings  toward  his  son 
Francis.  There  is  possibly  no  thought  in  determin- 
ing the  validity  of  any  will  that  is  more  potent  than 
the  feelings  which  a  testator  may  have  had  for  his 
offspring.  That  thought  has  perhaps  been  contained 
in  the  instructions  of  every  will  case  coming  before 
the  court  The  views  of  the  trial  court  were  that  the 
testator's  affections  for  any  one  of  his  offspring 
who  is  not  contesting  the  will  were  immaterial;  and 
that  whether  he  hated  or  disliked  the  ones  who  are 
wanting  to  sustain  the  will,  is  likewise  immaterial. 
The  court  refused  to  permit  us  to  show  the  state  of 
testator's  feelings  for  Francis,  as  he  was  not  contest- 
ing the  will.  In  this  case,  as  in  all  others,  the  jury 
has  been  told  that  the  testator  ^s  affections  for  the  dif- 
ferent members  of  his  family,  and  the  natural  objects 
of  his  bounty,  is  a  proper  subject  for  them  to  con- 
sider. That  being  true,  what  difference  could  it  make 
whether  these  members  of  the  family  or  objects  of  his 
bounty  were  sustaining  or  fighting  the  will?     Could 
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it  be  said  that  if  perchance  a  disliked  or  wayward 
child  had  received  an  estate  to  the  detriment  of  one 
beloved  and  respected,  a  jury  were  not  entitled  to 
know  that  fact,  and  consider  it  in  determining  the 
'' soundness  of  mind''  of  the  one  who  had  made  such 
a  will?  In  this  cause  Francis  was  the  second  child 
of  the  deceased,  and  was  with  him  at  the  time  the 
foundation  of  this  fortune  was  laid.  He  was  the  father 
of  the  plaintiff  Anna  Andrew,  and  we  say  that  we 
ought  to  have  been  permitted  to  show  the  relations 
and  feelings  that  existed  between  this  son  and  his 
father,  as  it  might  tend  to  throw  light  on  the  mental 
capacity  of  Mr.  Ldnebaugh  at  the  time  he  made  a  will, 
disinheriting  the  grandchild,  Anna.  Mowry  v.  Nor- 
man, 223  Mo.  471.  (2)  It  will  be  remembered  that 
the  will  was  left  by  Rogers  with  Mr.  Ldnebaugh,  un- 
sealed. The  facts  stated  in  an  offer  of  proof  will  be 
considered  by  the  appellate  court  as  proved.  Leicher 
V.  Keeney,  98  Mo.  App.  394.  On  the  trial  Mrs.  Line- 
baugh  and  Jeff  appeared  as  witnesses.  Julia  and 
Etta  are  shown  in  the  record  to  have  been  present 
with  the  mother.  Julia  is  shown  to  have  likely  had 
more  information  concerning  her  father  than  any 
other  person  mentioned  in  this  cause.  The  contest- 
ants offered  to  prove  by  the  mother  that  after  Mr. 
Linebaugh  died  these  four  people,  the  mother  and 
three  children,  Jeff,  Etta  and  Julia,  had  a  meet- 
ing at  the  Linebaugh  home  before  they  brought  the 
will  to  be  probated;  that  in  that  conference  Julia 
was  determined  to  contest  the  will  and  that  to  keep 
her  from  doing  so,  and  to  keep  her  on  their  side  of 
the  case,  the  other  three  agreed  that  she  should  be 
paid  $6000  out  of  the  personal  property  belonging  to 
the  estate.  The  court  refused  this  offer.  The  four 
principal  beneficiaries  of  the  will  have  it  unsealed  in 
their  possession  before  it  is  brought  to  probate.  One 
of  these  was  determined  to  contest  the  will.  She  was 
the  one  who  had  acted  as  the  clerk  of  the  father  and 
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was  therefore  familiar  with  his  business  and  its  con- 
duct. She  is  shown  to  have  been  with  him  on  a  great 
many  occasions  during  the  Jast  summer  of  his  life  in 
his  home,  and  driving  him  about  the  country.  Un- 
questionably a  powerful  witness,  and  these  facts  the 
other  three  knew.  They  didn't  want  her  to  appear 
against  this  will,  and  were  determined  that  she  should 
not  do  so,  but  she  likewise  was  determined  the  other 
way.  They  saw  the  danger  if  they  permitted  this 
woman  to  join  in  a  contest  of  the  will,  and  so  they 
hired  her  not  to  do  it,  contracting  to  pay  her  $6000 
if  she  would  help  them  and  not  help  their  adversaries. 
Julia  appeared  at  the  trial,  earning  her  money,  for  in 
the  testimony  of  the  mother  she  is  spoken  of  as  '*this 
daughter  by  my  side.''  She  doesn't  testify,  in  all 
probability  because  of  the  fear  that  her  wrong  doing 
would  be  exposed.  It  is  a  most  striking  example  of 
moral  bribery  (if  not  legal),  and  we  say  that  the  jury 
ought  to  have  been  permitted  to  know  that  it  had  oc- 
curred. It  would  not  only  reflect  on  the  credibility  of 
the  two  conspirators  who  testified  at  the  trial,  but 
would  have  let  the  jury  know  why  Julia  appeared  at 
the  side  of  the  mother,  supporting  the  cause  of  Jeff 
and  fighting  through  the  power  of  her  influence  the 
cause  of  these  plaintiffs.  Not  only  that,  but  unques- 
tionably these  plaintiffs  because  of  this  bribery  were 
deprived  of  the  assistance  of  the  one  who  in  fact 
knew  the  truth  as  to  the  condition  of  her  father.  If 
the  time  has  come  that  adversaries  may  be  lined  up 
in  court  at  the  rate  of  $6000  a  head,  then  trials  be- 
come a  farce.  (3)  The  instructions  given  to  the  jury 
for  proponents  are  misleading,  voluminous  and  con- 
fusing; and  taken  as  a  whole  are  one-sided,  unfair 
and  prejudicial.  The  instructions  given  for  propo- 
nents form  a  charge  of  about  2500  words.  They  are 
nineteen  in  number  and  fill  about  eleven  pages  of  well 
printed  matter  in  the  record,  containing  numerous 
repetitions  and  giving  undue  prominence  to  propo- 
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nents'  side  of  the  case.  Heman  v.  Hartman,  189  Mo. 
24;  Sidway  v.  Stock  Co.,  163  Mo.  376;  Dakan  v.  Chase, 
197  Mo.  238;  Endger  v.  Kupper,  110  Mo.  App.  288.  (4) 
It  was  error  to  refuse  plaintiff's  instruction  number 
7.  This  instruction  fairly  and  concisely  states  the 
law.  Mowry  v.  Norman,  204  Mo.  193.  The  trial  court 
finds  no  fault  with  any  part  of  it,  yet  refused  to  give 
it  as  asked,  but  added  to  it  fifteen  lines,  presenting 
a  matter  wholly  foreign  to  the  subject-matter  of  the 
instruction,  and  which  had  been  given  before  in  in- 
structions for  the  proponents.  (5)  Plaintiffs'  re- 
fused instruction  number  1  should  have  been  given. 
It  is  in  this  form:  *'The  court  instructs  the  jury  that 
if  you  believe  from  the  evidence  that  the  deceased 
Linebaugh  signed  the  paper  in  controversy  and  in 
evidence  without  having  read  the  same,  and  without 
being  fully  advised  and  informed  as  to  the  entire  con- 
tents thereof,  then  such  paper  would  not  be  a  will,  and 
in  such  case  your  verdict  should  be  against  the  pro- 
posed will  regardless  of  any  other  fact  or  circumstance 
in  the  case."  The  propriety  and  necessity  of  an 
instruction  of  this  character  are  abundantly  disclosed 
in  the  record.  It  is  true  the  witness  Rogers  testifies 
that  he  read  the  will  to  Mr.  Linebaugh,  paragraph 
after  paragraph,  as  each  one  was  written,  and  that 
when  he  had  finished  the  writing  he  again  read  the 
whole  will  to  him.  On  the  contrary,  Mr.  Souers  tes- 
tified that  he  was  there  between  twenty  and  thirty 
minutes  before  Mr.  Wallace  came,  and  Mr.  Wallace 
testified  that  he  was  there  three  or  four  minutes  before 
Rogers  finished  the  writing.  Both  of  these  witnesses 
testified  that  during  the  entire  time  they  were  there 
Rogers  was  writing  on  the  will,  and  that  when  he  fin- 
ished he  did  not  in  any  manner  inform  Mr.  Linebaugh 
what  he  had  written  during  that  time.  It  thus  be- 
comes conclusive  that  when  Mr.  Linebaugh  signed  the 
will  he  did  not  know  a  single  word  that  had  been 
written  in  it,  for  at  least  one-half  hour,  with  Rogers 
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writing  industriously  all  the  time.  As  to  the  rapidity 
with  which  he  wrote  he  testified  that  he  could  write 
and  probably  did  write,  the  entire  attestation  clause 
in  three  minutes.  This  attestation  clause  was  shown 
to  have  contained  six  lines  and  four  words.  This 
becomes  tremendously  important,  because  at  that  rate 
he  could  write  that  entire  portion  of  the  will  that  dis- 
inherited these  plaintiffs.  Therefore,  if  Souer's  tes- 
timony may  be  believed,  even  though  Rogers  swears 
it  is  not  true,  then  the  portion  of  the  will  affecting 
the  plaintiffs  was  not  read  to  deceased  before  he 
signed  it ;  he  was  not  told  what  had  been  written  and 
it  is  admitted  that  he  didn't  read  it  himself.  Carlson 
V.  Lafgran,  250  Mo.  527;  Bradford  v.  Blossom,  207 
Mo.  177 ;  40  Cyc.  110.  It  is  true  that  the  authorities 
hold  that  where  a  testator  gives  directions  as  to  what 
he  wants  written  in  a  will,  and  the  writer  in  fact  fol- 
lows those  directions,  then  it  is  not  necessary  that  it 
be  read  to  him  after  the  writing  is  finished.  But 
that  has  no  application  to  this  case.  Rogers  testified 
**He  then  came  to  the  Burch  heirs,  and  in  writing 
that  clause  I  used  the  very  words  that  Mr.  Ldnebaugh 
dictated  to  me.  That  whole  clause  is  his  dictation 
and  identical  words."  Now,  the  clause  concerning 
the  Burch  heirs  is  at  the  very  last  of  the  will,  and 
Souers  testified  that  no  dictation  was  done  during  the 
last  half  hour  that  Rogers  wrote,  and  what  was  writ- 
ten during  that  time  was  not  read  to  Mr.  Ldnebaugh, 
nor  did  he  read  it,  and  it  was  not  explained  to  him. 
This  made  a  question  for  the  jury,  which  should  have 
been  submitted  under  this  refused  instruction. 

J.  W.  Peery  and  SMnebarger,  Blagg  <&  Ellison 
for  respondents. 

(1)  If  a  plaintiff  who  appeals  has  no  case  under 
the  evidence,  then,  however  many  errors  against  him 
may  have  been  committed  by  the  trial  court,  the  judg- 
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ment  will  not  be  reversed,  if  that  point  is  raised  by 
the  respondent.  Trainer  v.  Mining  Co.,  243  Mo.  370; 
Barclay  v.  Cemetery  Ass'n,  153  Mo.  300;  Fritz  v.  Rail- 
road, 243  Mo.  68;  Bums  v.  City,  131  Mo.  378;  State 
ex  rel.  v.  Jones,  131  Mo.  204;  Von  Develd  v.  Judy, 
143  Mo.  367.  (2)  In  the  execution  of  the  will  every 
formality  of  the  Statute  of  Wills  was  complied  with. 
(3)  Contrary  to  appellants'  assertion,  the  provisions 
of  the  will  in  the  circumstances  revealed  by  the  record, 
are  neither  unnatural  nor  unreasonable,  nor  unusual; 
and  in  the  absence 't)f  other  evidence  of  undue  influ- 
ence exerted  maie  fide,  its  discriminations  will  not  be 
considered  as  any  evidence  whatever  of  such  influ- 
ence. Hayes  v.  Hayes,  242  Mo.  169;  Winn  v.  Qrier, 
217  Mo.  549;  Hughes  v.  Rader,  183  Mo.  709;  McFadin 
V.  Catron,  138  Mo.  225;  Carter  v.  Dilly,  167  Mo.  567; 
Weston  V.  Hanson,  212  Mo.  248.  (4)  The  petition 
limits  the  charge  of  undue  influence  to  testator's  wife 
and  only  son.  There  is  no  competent  (or,  for  that 
matter,  incompetent)  evidence  in  the  record  tending 
to  show  that  either  of  them  ever  exerted  any  influence 
over  the  mind  of  the  testator  to  induce  him  to  make 
this  or  any  other  will ;  and  in  this  connection  we  con- 
tend that:  (a)  What  witnesses  said  the  testator  had 
said  is  incompetent  evidence  to  establish  undue  influ- 
ence. Teckenbrock  v.  McLaughlin,  209  Mo.  547; 
Schierbaum  v.  Schemme,  157  Mo.  16;  Siebert  v. 
Hatcher,  25  Mo.  101;  Crowson  v.  Crowson,  172  Mo. 
703;  Weber  v.  Stroble,  236  Mo.  603;  McFadin  v.  Ca- 
tron, 120  Mo.  274;  Hayes  v.  Hayes,  242  Mo.  155.  (b) 
What  witnesses  said  that  either  of  the  respondents 
had  said  while  not  in  the  hearing  of  the  other  bene- 
ficiaries, is  incompetent  evidence  on  either  the  issue  of 
undue  influence  or  testamentary  incapacity,  unless  a 
conspiracy  is  charged,  which  is  not  the  case  here. 
Schierbaum  v.  Schemme,  157  Mo.  17;  Teckenbrock  v. 
McLaughlin,  209  Mo.  541;  Wood  v.  Carpenter,  166  Mo. 
485;  Siebert  v.  Hatcher,  205  Mo.  101;  King  v.  Gilson. 
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191  Mo.  332.  (c)  What  the  witnesses  say  that  the 
testator  said  that  somebody  else  said  is  wholly  incom- 
petent because  it  is  hearsay  evidence  of  the  rankest 
sort.  (5)  The  evidence  shows  clearly  that  the  tes- 
tator was  of  sound  and  disposing  mind  when  the  will 
was  made.  (6)  No  error  was  committed  against 
appellants  by  the  trial  Court  in  its  rulings  on  the  ad- 
mission and  rejection  of  projffered  testimony,  but  the 
trial  court  repeatedly  committed  error  in  appellants' 
favor  by  overruling  respondents'  objections  to  the 
introduction  of  evidence  offered  Ht)y  appellants.  (7) 
No  fraud  or  imposition  was  practiced  on  the  testator 
by  the  scrivener.  The  petition  does  not  tender  such 
an  issue,  and  there  is  no  evidence  to  support  it  if  it 
did.  (8)  Every  instruction  given  by  appellants  was 
that  much  more  than  they  were  entitled  to  under  the 
evidence,  and  respondents'  instructions  properly  de- 
clared the  law  as  applied  to  the  facts  in  this  case. 

WOODSON,  P.  J.— The  plaintiffs  brought  this 
suit  in  the  circuit  court  of  Nodaway  county  to  contest 
the  validity  of  the  will  of  their  deceased  grandfather, 
Jacob  Linebaugh.  The  plaintiffs  are  the  children  of 
two  of  the  testators'  deceased  children,  and  the  de- 
fendants are  his  widow  and  his  three  living  children. 

The  alleged  grounds  of  the  contest  are,  that  the 
testator,  at  the  time  of  making  and  publishing  the 
will,  was  mentally  incapable  and  had  undue  influence 
exercised  over  his  enfeebled  mind  by  the  defendants. 

A  trial  was  had  before  the  court  and  jury,  which 
resulted  in  a  judgment  sustaining  the  will,  and  the 
plaintiffs  duly  appealed  the  cause  to  this  court. 

I  will  first  state  the  undisputed  facts  of  the  case, 
and  then  the  substance  of  the  evidence  introduced  by 
counsel  for  plaintiffs;  and  thereafter  such  evidence 
as  tends  to  contradict  the  case  made  for  the  latter. 

The  testator,  as  I  gather  it,  was  of  foreign  birth, 
but  came  to  this  country  when  quite  young,  first  lo- 
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eating  in  the  State  of  Iowa,  and  in  1859  moving  across 
the  State  line  into  Nodaway  county,  Missouri,  and 
there  lived  until  1910,  when  he  died,  at  the  advanced 
age  of  eighty-two  years. 

The  testator  left  surviving  him,  his  widow,  Mary 
A.  Linehaugh,  a  son,  William  J.  Linebaugh,  commonly 
called  Jeff,  and  two  daughters,  Julia  Fattens  and 
Etta  Hulse.  The  son  William  and  the  daughter  Etta 
have  children,  but  Julia  was  childless. 

In  addition  to  the  above  named,  the  testator  left 
eight  grandchildren ;  seven  of  whom  were  the  children 
of  his  deceased  daughter,  Sarah  Jane  Burch,  who 
died  June  14,  1910,  a  few  months  prior  to  his  own 
death;  and  the  other  was  Anna  R.  Andrew,  the  only 
child  of  a  son,  Francis  Linebauf^h,  who  departed  this 
life  twenty-odd  years  prior  to  the  death  of  the  tes- 
tator. 

The-  estate  of  the  testator  was  worth  about 
$300,000;  consisting  of  about  eighteen  hundred  acres 
of  Nodaway  county  land  (the  next  to  the  best  on 
earth),  a  hotel  building  in  Clearmont,  and  about 
$75,000  worth  of  personal  property  of  various  kinds. 

The  will  was  executed  September  1,  1910,  about 
a  month  and  a  half  before  the  testator's  death.  He 
thereby  disposed  of  his  property  substantially  as  fol- 
lows : 

Ist.  He  gave  to  his  widow  about  nine  hundred 
acres  of  land  and  practically  all  of  the  personal  prop- 
erty for  life,  with  remainder  to  his  son  William  J. 
and  his  daughters  Julia  and  Etta  in  fee. 

2nd.  To  William  J.  about  five  hundred  acres  of 
land  for  life,  with  the  remainder  therein  to  his  son 
William  ^^.  in  fee. 

3rd.     To  his  daughter  Julia,  about  two  hundred 
acres  of  land  for  life,  with  the  remainder  to  her  chil 
dren  in  fee. 
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4th.  To  his  daughter  Etta,  about  two  hundred 
acres  of  land  for  life,  with  the  remainder  in  fee  to 
her  children. 

5th.  To  each  of  his  said  eight  grandchildren  the 
sum  of  $500,  after  the  settlement  of  his  estate. 

The  widow  was  duly  named  the  executrix  by  the 
will  of  the  testator. 

The  testator  had  but  little  education,  though  en- 
dowed with  fine  sense  and  splendid  business  capacity, 
as  well  as  a  strong  mind  and  a  vigorous  constitution. 

The  testator's  life  was  assiduously  devoted  to 
farming  and  stock  raising,  and  by  strict  economy  and 
frugality  he  accumulated  the  estate  previously  men- 
tioned. His  business  activities  continued  down  to 
about  two  years  prior  to  his  death,  without  the  as- 
sistance of  an  agent  or  counsel,  save,  perhaps,  one 
of  his  daughters  at  times  did  some  clerical  work  for 
him. 

His  business  called  him  frequently  to  all  parts  of 
the  community  in  which  he  lived,  and  for  years  he 
was  well  known  by  everyone  in  that  vicinity,  and  was 
by  them  called  "Uncle  Jake."  His  business  trans- 
actions ran  into  the  hundred  every  year,  and  involved 
many  thousands  of  dollars.  All  of  the  witnesses  spoke 
of  him  as  a  good  man  that  tried  to  live  right  and  to 
do  no  wrong.  That  he  was  a  devoted  husband,  a  lov- 
ing father  and  grandfather,  and  was  on  good  terms 
with  all  of  his  children  and  grandchildren.  (A  great 
life.) 

The  plaintiffs'  evidence  further  tended  to  show: 
That  Francis  Linebaugh,  the  son  who  died  about 
twenty-two  years  before  the  testator  departed  this 
life,  left  surviving  him  a  daughter,  Mrs.^  Anna  B. 
Andrew,  one  of  the  plaintiffs  in  this  case,  about  eight 
years  of  age;  that  about  the  same  time  the  child's 
mother  also  died,  and  thereupon  the  testator  took  the 
child,  Anna,  into  his  own  home  and  reared  her  as  one 
of  his  own  children,  where  she  remained  until  she 
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was  married  to  Andrew,  at  the  age  of  nineteen. 
She  lived  and  worked  in  the  home  of  the  testator  and 
was  treated  by  him  as  he  treated  his  own  children- 
he  was  very  fond  of  and  was  greatly  attached  to  her. 
She  was  eqnally  strongly  attached  to  him,  and  was 
strongly  devoted  to  him.  The  testator  often  spoke 
to  her  regarding  her  father  and  how  much  he  loved 
him  and  her,  and  frequently  told  her  that  she  should 
have  her  father's  share  of  his  estate.  Even  after  her 
marriage,  when  the  work  was  heavy  on  the  farm  of 
the  testator,  she  frequently  went  to  his  home  and  as- 
sisted them  in  doing  the  work;  and  during  his  last 
sickness  she  was  almost  constantly  with  him  and 
looked  after  his  every  want,  and  up  to  the  last  when 
he  wanted  anything  he  always  called  upon  Anna  to 
do  it  for  him. 

That  Anna  has  four  children,  and  owned  the  re- 
mainder in  twenty  acres  of  land  in  which  Mr.  Line- 
baugh  owned  a  life  estate. 

That  apparently  Etta  and  Julia  took  no  interest 
in  the  contest  of  the  will,  neither  of  them  testifying; 
and  the  plaintiffs  offered  to  prove  that  Julia,  as  a 
matter  of  fact,  was  not  in  favor  of  the  will,  but  be- 
cause of  an  agreement  made  between  her,  her  mother, 
brother  and  sister,  by  which  she  is  to  receive  $6000 
from  her  mother,  she  took  no  part  in  the  case.  This 
evidence  upon  objection  of  counsel  for  defendants  was 
excluded  and  counsel  duly  excepted. 

That  each  of  these  daughters  owned  a  farm  of 
their  own.  The  testator,  shortly  before  his  death, 
deeded  to  each  of  them  eighty  acres  of  land.  This 
was  in  addition  to  what  he  gave  them  under  the  will. 

That  William  J.  Linebaugh,  who  under  the  will 
got  the  greatest  interest  in  the  estate,  was  forty-five 
years  of  age,  and  at  the  date  of  the  trial  had  been 
married  about  twenty-five  years.  That  he  was  lazy, 
indolent  and  did  not  make  a  living  for  himself  and 
family,  but  was,  in  effect,  a  drone,  living  off  the  labor 
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of  his  father.  That  for  years  his  father  allowed  him 
to  occupy  one  hundred  and  sixty  acres  of  his  land, 
and  later  increased  it  to  three  hundred  acres,  free  of 
rent,  and  the  father  paid  all  the  taxes  thereon.  That 
even  with  this  small  assistance  William  was  not  able 
to  make  a  living,  but  frequently  called  upon  the  tes- 
tator for  additional  assistance  to  keep  the  wolf  from 
his  door,  which  the  father,  from  time  to  time,  granted; 
amounting  in  all  to  about  $1000  a  year.  That  this  was 
all  in  addition  to  what  he  and  his  children  got  under 
the  will— th«  lion^s  share. 

That  the  testator  never  received  from  the  son 
any  service  of  consequence  for  these  valuable  favors, 
nor  did  the  son  manifest  any  great  affection  for  or 
deep  attachment  to  the  father  until  and  during  the 
last  two  years  of  his  life — during  which  time  he  was 
sick  and  unable  to  transact  his  business  in  the  ordi- 
nary way.  That  during  those  two  years  William  was 
his  almost  constant  companion  and  attendant,  and 
according  to  his  own  testimony  he  visited  him  fre- 
quently at  his  home,  drove  him  about  the  country, 
took  him  to  town  and  accompanied  him  to  sales;  and 
upon  some  of  those  occasions  discussed  business  mat- 
ters with  him;  but  says  that  he  never  transacted  any 
business  for  him  whatever— nor  discussed  with  him 
the  will  or  any  of  its  provisions. 

That  William  Linebaugh,  Jr.,  was  also  passive 
regarding  the  will  contest — seeming  to  be  satisfied 
with  the  will  as  executed.  Jefferson  Rogers,  the 
draftsman  of  the  will,  stated  that  he  resided  in  the 
immediate  vicinity  of  William,  Jr.,  and  had  known 
him  all  his  life,  but  did  not  know  his  business  or 
occupation. 

That  Sarah  Jane  Burch,  the  oldest  of  the  testa- 
tor's children,  and  the  mother  of  the  seven  Burch 
plaintiffs,  and  that  Anna  Andrew,  the  other  plaintiff,  , 
when  girls,  worked  upon  the  farm  of  the  testator, 
doing  the  ordinary  work  of  men  in  so  far  as  their 
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strength  would  permit — **  worked  in  the  fields,  set 
posts,"  etc. 

That  about  twenty-five  years  prior  to  the  trial  of 
this  case,  Sarah  Jane  married  Joseph  Burch,  and 
moved  to  Kansas,  where  they  lived  for  several  years, 
at  the  end  of  which  time  she  received  a  letter  from 
her  father,  the  testator,  telling  her  to  return  home, 
which  she  did.  Shortly  thereafter,  he  purchased  for 
her  one  hundred  and  forty  acres  of  land,  referred  to 
in  this  record  as  the  ** Burch  Farm,"  and  placed  her 
and  her  children  upon  it — verbally  giving  it  to  her  at 
the  time— lier  husband,  if  I  correctly  understand  the 
record,  did  not  return  with  her,  she,  about  that  time, 
1902,  having  separated  from  him.  That  out  of  this 
transaction  grew  a  suit  by  Joseph  Burch,  her  hus- 
band, against  her  father,  the  testator,  for  a  large  sum 
of  money,  damages  for  the  alienation  of  her  affec- 
tions from  him,  as  his  wife.  This  suit  was  subse- 
quently  compromised   and   settled   by  the  defendant 

paying  the  plaintiff  the  sum  of  $ .    That  lawsuit 

so  imbittered  the  testator,  the  defendant  in  that  case, 
against  Joseph  Burch,  the  plaintiff  therein,  and  the 
husband  of  the  testator's  daughter,  that  in  order  to 
cut  out  all  of  Joseph  Burch 's  marital  rights  in  and 
to  the  farm  he  had  previously  given  to  Sarah  Jane, 
he  required  her,  by  quitclaim  deed,  to  convey  to  him 
all  rights,  title  and  interest,  if  any,  she  had  in  and 
to  the  ''Burch  Farm." 

Shortly  after  this  Mrs.  Burch  was  divorced  from 
her  husband,  Joseph  Burch,  and  thereupon  her  father 
again  gave  the  same  farm  to  her  and  her  children, 
as  he  had  done  before,  orally  declaring  that  it  belonged 
to  her  and  her  children;  and  she  in  pursuance  thereof 
remained  in  possession  thereof  down  to  the  date  of 
her  death,  June  14,  1910. 

Some  two  years  after  the  divorce  had  been 
granted,  against  the  strong  opposition  of  her  father, 
Mrs.    Burch    again   married,    or    remarried,    Joseph 
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Burch,  her  former  husband.  There  was  some  evidence 
tending  to  show  that  Mrs.  Burch  prior  to  her  re- 
marriage to  Joseph,  went  to  her  father  and  consulted 
him  regarding  the  wisdom  thereof,  and  that  after 
hearing  her  he  said  in  effect,  to  do  as  she  pleased,  as 
her  happiness  alone  should  be  considered. 

About  two  years  prior  to  the  death  of  Mrs. 
Burch,  she  became  afflicted  with  consumption  and 
went  to  California  in  hope  of  relief;  but  receiving 
no  benefit  thereby  she  returned  home,  and  as  pre- 
viously stated,  died  June  14,  1910.  Her  father,  the . 
testator,  during  the  last  few  months  of  her  last  illness, 
went  to  see  her  quite  frequently  and  manifested  very 
tender  regards  for  her  on  account  of  her  sickness, 
and  showed  in  many  ways  that  he  loved  her  very  ten- 
derly, probably  as  much,  if  not  more,  than  any  otiier 
of  his  children. 

All  of  Mrs.  Burch 's  children  were  intelligent, 
respectable  people,  being  farmers  or  the  wives  of 
farmers,  living  in  the  neighborhood  upon  rented 
lands,  with  probably  one  exception — ^Jacob  living  upon 
his  own  farm.  At  all  times  they  enjoyed  the  confi- 
dence, respect  and  esteem  of  their  grandfather,  the 
testator,  and  their  relations  with  him  had  always 
been  most  cordial.  He  gave  them  nothing  outside  of 
the  $500  each,  mentioned  in  the  will. 

That  Mary  Ann  Linebaugh,  the  widow  of 
the  testator,  was  seventy-eight  years  of  age  at  time  of 
the  death  of  her  husband.  She,  like  her  husband, 
possessed  but  little  education,  having  gone  to  school 
only  three  months,  and  if  she  could  write  she  never 
did,  so  far  as  this  record  shows.  She  scarcely  ever 
went  out,  cared  nothing  for  society,  and  but  few  of 
her  neighbors  knew  her.  She  was  a  woman  of  strong 
mind,  great  determination  and  high  temper,  econom- 
ical and  saving. 
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Joseph  Burch,  the  husband  of  testator's  daugh- 
ter, was  given  one  dollar  by  the  will,  presumably  to 
show  he  had  not  been  forgotten  in  the  last  days. 

Several  years  prior  to  the  year  1910,  the  testator 
had  made  a  previous  will  to  the  one  in  controversy, 
giving  each  of  his  children  or  their  descendants  equal 
parts  of  his  estate,  and  had  repeatedly  so  stated  to 
his  neighbors,  and  that  he  was  determined  that  his 
daughters  should  have  equal  shares  with  his  sons 
therein.  He  also  stated  to  several,  and  among  others, 
to  his  brother  Isaiah  Linebaugh,  that  he  was  going  to 
charge  up  against  his  son  William  all  the  money  he 
had  let  him  have  as  an  advancement  against  his  in- 
terest in  his  estate,  and  assigned  as  a  reason  therefor 
that  he  did  not  want  to  take  it  from  the  other  children 
and  give  it  all  to  William.  He  told  others  that  he 
thought  that  it  would  be  morally  wrong  not  to  give 
his  children  or  their  descendants  equal  parts  of  his 
estate.  The  record  shows  that  at  the  time  of  execut- 
ing the  first  will  and  making  the  statements  just 
referred  to,  Mr.  Linebaugh  was  a  strong,  active  and 
vigorous  man,  a  splendid  type  of  mental  and  physical 
manhood. 

That  in  the  latter  part  of  the  year  1908  and  early 
part  of  1909  the  health  of  the  testator  was  destroyed ; 
that  he  was  a  physical  wreck,  having  undergone  a 
great  change  in  appearance,  an  ''old,  broken  down 
man."  That  he  had  an  attack  of  grip  which  left  him 
in  bad  condition,  one  lung  badly  diseased.  He  had 
lost  one  eye  and  his  hearing  had  been  considerably 
impaired.  That  during  this  time  he  complained  of 
rheumatism  throughout  his  system  and  had  some  af- 
fection of  the  throat;  also  a  complication  of  kidney 
and  bladder  troubles  aflfecting  his  nervous  system 
generally.  He  frequently  complained  of  pains  in  his 
head  and  back,  and  had,  according  to  one  witness, 
''blind  staggers,'^  and  finally  died  of  a  complication 
of  diseases. 

Digitized  by  LjOOQIC 


640       SUPREME  COURT  OF  MISSOURI, 

Andrew  v.  Linebaugh. 

For  the  purpose  of  showing  the  mental  condition 
of  the  testator  during  the  last  two  years  of  his  earthly 
existence,  plaintiffs  introduced  evidence  tending  to 
show  that  he  had  a  debt  secured  by  a  mortgage  on  the 
Baptist  Church  of  Clearmont,  and  he  demanded  pay- 
ment of  the  same.  That  the  oflBcers  of  the  church 
asked  him  to  **help  a  little  in  paying  the  debt."  That 
in  reply  he  stated  that  he  had  always  tried  to  live 
right  and  had  about  lived  out  his  days,  and  that  while 
he  would  like  to  help  them,  he  could  not  so  do,  and 
broke  down  and  cried,  and  for  that  reason  they 
changed  the  subject  and  departed. 

That  he  would  sit  alone  on  his  porch  with  head 
hanging  down,  lamenting  his  condition,  and  that  most 
of  his  children  were  girls,  and  that  consequently  his 
property  would  pass  from  the  Linebaugh  name. 

That  in  January,  1910,  he  promised  to  loan  one 
Davidson,  a  neighbor,  whom  he  had  known  intimately 
for  thirty  years,  the  sum  of  $2000— with  ample  secur- 
ity; that  at  the  appointed  time  Davidson  went  to  the 
house  of  the  testator  to  procure  the  money,  and  upon 
stating  his  mission,  the  testator  did  not  know  him  or 
remember  the  agreement  regarding  the  proposed  loan, 
but  finally  said,  ''I  do  remember  something  about  you 
being  here,  I  believe,  but  I  don't  remember  anything 
about  a  loan." 

William  Gillespie  testified  that  he  had  livel 
within  two  miles  of  the  testator  for  thirty-five  years, 
and  had  known  him  intimately  for  that  time  and  had 
worked  for  him.  He  met  Mr.  Linebaugh  at  about 
the  time  the  will  was  written.  Mr.  Gillespie  says: 
^*I  wont  up  to  him  and  spoke  to  him  and  he  looked 
at  me  and  said,  *I  don't  know  who  you  are.'  " 

Alma  Humphrey,  one  of  his  grandchildren,  tes- 
tified that  she  met  the  testator  on  the  streets  of  Clear- 
mont and  said  to  him,  ''How  do  you  do,  grandfather!" 
and  shook  hands  with  him,  and  ijc  said,  *'Who  is  it!" 
She  said,''It  is  A]ma,"and  he  replied,''Oh,  yes.  Alma: 
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how  are  you!''  Also  that  he  had  known  her.  all  her 
life  and  she  was  then  and.  had  been  living  on  a  part 
of  his  farm. 

William  Carpenter  testified  that  the  testator 
stepped  into  his  store  one  day  and  bought  a  piece  of 
farm  machinery  of  the  witness  and  took  it  away  with 
him.  In  an  hour  he  returned  and  wanted  to  buy 
another.  That  he  tried  to  call  his  attention  to  the  fact 
that  he  had  purchased  the  one  an  hour  ago.  Mr.  Car- 
penter says,  ^'I  told  him  that  he  had  bought  one 
awhile  ago,  and  he  said  he  didn't  think  he  had,  but 
that  if  he  had  he  would  bring  this  last  one  back.  He 
took  one  the  second  time,  and  later  in  the  day  brought 
one  of  them  back." 

That  in  April,  1910,  a  lamp  exploded  in  the 
house  of  the  testator,  and  set  fire  to  the  same, 
somewhat  damaging  the  room.  The  testator  as- 
sisted his  wife  and  one  Lasley  in  extinguishing  the 
fire.  It  is  described  as  an  exciting  time,  starting  with 
the  scream  of  the  wife,  ''I'll  burn  up."  Mr.  Line- 
baugh while  on  his  knees  fighting  the  fire  with  his 
hands,  with  the  flames  and  smoke  all  about  the  room, 
became  exhausted  and  was  ''worn  out,"  and  after  it 
was  all  over  a  piece  of  heated  glass  was  found  to  have 
burned  its  way  into  his  foot,  although  he  didn't  know 
it  at  the  time.  The  evidences  of  the  fire  were  not  re- 
moved from  the  room  until  July.  That  for  months 
after,  he,  in  a  nervous  and  excited  manner,  told  and 
retold  the  whole  story,  many  times  to  the  same  person, 
oftentimes  illustrating  and  exhibiting  his  own  actions 
and  conduct  while  the  fire  progressed. 

That  in  the  meantime  Mrs.  Burch,  aflflicted  with 
consumption,  returned  from  California,  and  Mr. 
Linebaugh  began  visiting  her,  declaring  that  it  was 
never  too  stormy  for  him  to  go  and  see  her,  Janie. 
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He  sat  by  her  bedside  and  with  tears  in  his  eyes 
talked  to  her  of  the  olden  times,  and  she  would  sing 
to  him — songs  which  she  had  smig  in  childhood. 

That  they  discussed  .with  each  the  fact  that  with 
them  the  end  was  not  far  away,  and  she  showed  him 
her  burial  shroud;  and  that  he  talked  with  her  of 
Jeflf,  William  J.,  and  told  her  that  Jefif's  notes  would 
be  charged  against  his  interest  in  the  estate.  That  he 
laid  in  her  hand  a  twenty-dollar  gold  piece  and  she 
asked  him  if  he  would  charge  that  against  her  inter- 
est, and  he  replied,  "No,  Janie;  I  give  that  to  you." 

That  they  talked  of  her  children  and  she  asked 
what  will  become  of  them,  and  he  said  to  her,  "I  will 
take  care  of  them,"  also.  He  also  talked  with  her 
about  her  interest  in  his  estate  and  said  that  her  old 
home  farm,  the  one  she  had  deeded  to  him  some  time 
previously,  should  go  to  her  children  as  a  part  of  her 
interest. 

That  upon  one  of  those  visits  he  complained  to 
her  that  she  did  not  look  natural,  and  she  suggested 
that  it  was  because  she  did  not  have  on  her  curls ;  and 
then  she  had  the  nurse  to  get  her  curls  and  put  them 
on  her,  and  then,  patting  her  on  the  cheek,  he  said, 
"Now  you  look  like  my  Janie." 

That  on  the  day  before  her  death,  while  visiting 
her,  he  fainted  and  was  carried  unconscious  from  the 
sick  room.  After  a  while  he  was  revived  and  removed 
to  the  yard.  In  the  evening  he  insisted  on  seeing  her 
again  and  was  permitted  to  do  so,  bade  her  goodby, 
and  was  taken  away,  and  saw  her  no  more. 

Three  weeks  later  Anna  found  him  alone  in  a  room 
of  his  home  standing  in  front  of  a  picture  of  Mrs. 
Burch,  crying  and  seemed  to  be  talking  to  the  picture. 
She  led  him  away  and  seated  him  on  the  porch. 
Within  a  month  after  this  occurrence  he  made  the 
will  in  question. 
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After  the  day  of  the  fire,  in  April,  he  never  drove 
alone,  save  on  the  one  occasion  when  he  saw  Rogers 
about  writing  the  will. 

A  few  days  before  the  will  was  made  he  gave  a 
list  of  his  property  to  the  assessor  and  swore  that  it 
was  true.  In  that  list  he  swore  that  all  the  money 
and  notes  that  he  owned  amounted  to  $18,975.  The 
evidence  showed  that  at  that  time  he  owned  $68,748.79.^ 

That  in  May,  1910,  the  daughter  Etta  secured  from 
the  testator  a  deed  for  eighty  acres  of  land,  worth 
$6400. 

That  William  J.,  the  son  of  the  testator,  re- 
ceived about  $11,000  worth  of  notes  from  the  latter 
he  had  given  him  for  money  borrowed,  and  burned 
them.  (These  notes,  as  I  understand  the  evidence, 
represented  a  part,  if  not  all,  of  the  money  the  son 
had  borrowed  from  the  father  from  year  to  year,  and 
which  plaintiffs  claim  was  intended  as  an  advance- 
ment.) 

There  is  no  question  but  what  the  testator  de- 
livered the  notes  to  William  J.,  the  son,  and  that  the 
latter  burned  them,  and  has  never  accounted  for  them 
or  any  part  thereof,  upon  the  theory,  as  defendants' 
evidence  tended  to  show,  that  the  father  gave  them 
to  the  son  before  the  death  of  the  former.  Yet  the 
plaintiffs  claim  that  the  mother  and  not  the  father, 
the  testator,  gave  him  the  notes ;  but  there  is  no  sub- 
stantial evidence  tending  to  support  this  contention. 

Eugene  Lasley  testified  that  shortly  before  the 
death  of  the  testator  he  asked  him  why  he  did  not  buy 
Anna  Andrew's  old  place  and  deed  it  back  to  her  I 
That  instead  of  answering  the  question  his  wife  in  his 
presence  and  hearing  said  *'that  Andrew  had  squand- 
ered enough  of  their  hard  labor,  and  she  didn't  propose 
for  him  to  squander  any  more  of  it;"  and  that  the 
testator  made  no  reply. 

That  about  this  time,  when  the  cattle  of  said 
Humphrey  were  being  pastured  on  the  farm  of  the 
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testator,  his  wife,  Mrs.  Linebaugh,  had  compelled  and 
insisted  that  the  testator  have  them  removed.  That 
in  order  to  avoid  trouble  he  ordered  them  removed. 

That  in  the  spring  before  his  death  the  testator 
rented  to  Jacob  Burch  two  hundred  acres  of  land  at 
six  dollars  an  acre,  and  within  a  few  days  thereafter 
the  testator  stated  to  Humphrey  that  his  wife  would 
not  permit  the  land  to  *'be  plowed  up,"  and  for  that 
reason  the  lease  of  the  land  fell  through.  That  a 
short  time  prior  thereto  the  testator  volunteered  to 
loan  to  said  witness  a  sum  of  money  on  a  farm  he  was 
buying,  but  when  it  came  to  the  time  to  get  the  money 
he  told  the  witness  that  his  wife  and  William  would 
not  let  him  make  the  loan,  consequently  it  fell  througli. 
He  also  stated  that  while  he  would  like  to  make  the 
loan,  but  rather  than  to  have  trouble  in  the  family 
he  would  rather  not  make  it.  Also  that  he  said  that 
the  only  trouble  he  ever  had  was  with  the  members 
of  his  family. 

The  plaintiffs'  statement  of  the  evidence  regard- 
ing the  facts  attending  the  execution  of  the  will  is 
thus  stated  by  counsel : 

''Early  in  the  afternoon  of  August  30,  1910,  ]\Ir. 
Linebaugh  came  alone  in  a  buggy  to  a  place  in  the 
public  road,  where  T.  J.  Rogers,  an  aged  justice  of  the 
peace,  was  mowing  weeds.  Mr.  Rogers  says,  'He  told 
me  he  wanted  me  to  write  him  a  will;  that  he  had 
concluded  to  change  his  will;  that  it  didn't  suit  him  in 
some  respects.'  This  was  Tuesday,  and  Mr.  Line- 
baugh wanted  it  done  on  the  next  day,  but  Rogers  told 
him  that  he  could  not  go  on  Wednesday,  but  promised 
to  go  on  Thursday.  Mr.  Linebaugh  then  suggested 
his  two  hired  men  as  witnesses,  but  Rogers  thought 
they  would  not  do,  and  told  him  to  get  two  others. 

"On  the  next  afternoon,  in  Clearmont,  he  called 
Mr.  W.  S.  Wallace  aside,  and  said  to  him,  'I  want 
to  have  some  writing  done.  I  want  to  change  my  pa- 
pers.    We  have  known  each  other  a  long  time,  and 
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you  know  I  am  all  right,  and  I  want  you  to  witness 
them.  I  am  going  to  have  Mr.  Rogers  come  up  to- 
morrow and  write  a  will,  and  I  want  you  to  come  up 
and  witness  it.  I  have  some  men  up  there  working  for 
me  and  I  wanted  them  to  sign  it,  and  Mr.  Rogers 
shook  his  head  and  said  they  wouldn't  do  because 
they  were  loose  men  and  couldn't  be  found  when  they 
were  wanted.'  And  then  he  said,  *It  looked  like  a  man 
ought  to  have  the  right  to  do  as  he  pleased  with  his 
own  property.'  Mr.  Wallace  promised  to  go,  and  Mr. 
Linebaugh  then  sent  word  to  Mr.  Souers  to  come  out 
as  the  other  witness. 

**0n  Saturday  morning,  at  eight  o'clock,  Rogers 
arrived  at  the  Linebaugh  home  to  write  the  will.  He 
was  met  at  the  door  by  Mrs.  Linebaugh,  and  shown 
into  the  room  where  Uncle  Jake  was,  and  immediately 
began  the  writing  of  the  will,  and  continued  at  that 
work  until  three  o'clock  in  the  afternoon.  His  story 
of  that  day's  work  fills  twenty-nine  pages  of  the 
abstract.  We  shall  not  burden  this  statement  with 
even  a  synopsis  of  this  remarkable  story  of  this  man, 
but  want  the  court  to  weigh  its  every  line.  To  us, 
it  is  a  story  past  belief,  and  one  which  Rogers  admits 
he  thoroughly  prepared  himself  to  tell,  before  he  came 
to  court  and  it  was  manifestly  overdone.  Souers  ar- 
rived at  two  o'clock,  and  Mr.  Linebaugh  met  him  at 
the  door,  telling  him  that  he  wanted  him  to  witness 
the  will  because  he  was  a  good  fellow.  He  was  im- 
mediately seated,  and  Rogers  kept  writing  on  the 
will.  Between  thirty  and  forty  minutes  later,  Wal- 
lace arrived,  and  Rogers  was  yet  writing,  and  con- 
tinued to  write  two  or  three  minutes  after  that, 
writing  two  or  three  lines  on  the  last  page,  probably 
the  attestation  clause.  After  Souers  arrived,  not  a 
word  was  said  about  the  contents  of  the  will,  and  Mr. 
Linebaugh  was  in  no  manner  informed,  nor  did  he 
know  what  had  been  written  therein,  during  the 
thirty  or    forty    minutes    that    Rogers    wrote    after 
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Souers  came.  Rogers  says  that  he  could  and  probably 
did  write  the  six  lines  and  four  words  constituting 
the  attestation  clause  in  three  minutes.  No  conversa- 
tion of  any  kind  was  carried  on  b>  any  of  these  three 
people  during  that  half  hour,  Rogers  busily  writing 
all  the  time.  Finally  Rogers  finished,  and  said,  ^Well, 
here  she  is,  Jake,'  and  Jake  replied,  *I  guess  I  will 
have  to  sign  first,'  and  the  will  was  signed  and  wit- 
nessed. The  reason  he  gave  Rogers  for  making  the 
will  the  way  he  did,  was  that  he  wanted  to  keep  the 
bigger  portion  of  the  estate  in  the  name  of  the  Line- 
b-iugh  family. 

''But  little  was  seen  of  Mr.  Linebaugh  after  the 
day,  but  Rogers  went  back  two  days  later,  and  bor- 
rowed two  hundred  dollars  from  him.  In  thirty  days 
he  took  to  his  bed,  and  died  two  weeks  later;  but  just 
before  his  death,  he  requested  his  people  to  buy  for 
him  a  lot  in  the  cemetery,  near  to  Janie,  for  he  wanted 
to  be  buried  as  close  to  her  as  he  could ;  and  this  they 
did. 

''That  some  of  the  beneficiaries  testified  that: 

"During  the  last  sickness,  Mrs.  Linebaugh  told 
the  nurse,  Mrs.  Miller,  'That  the  old  man's  mind  had 
not  been  right  since  Janie  died.  He  had  been  an 
awful  burden  to  her  since  that  time.  That  he  would 
often  call  her  into  the  room  where  Janie 's  picture 
hung  on  the  wall  and  he  would  stand  and  talk  to  the 
picture  and  cry  like  a  child.'  Mrs.  Linebaugh  denies 
making  this  statement. 

"On  the  night  before  Mr.  Linebaugh  died,  Jeff 
(William)  talked  to  Alma  Humphrey,  and  said  to  her 
'that  his  mother  had  given  him  his  notes  [the  $11,000 
worth  previously  mentioned]  and  he  had  burned  them 
up;'  and,  further,  he  said  'that  his  pa  had  not  acted 
Tight  since  your  mother's  death.  Since  your  ma  told 
him  goodbye,  and  said  they  will  meet  again,  pa  has 
not  been  right  since. '    Jeff  denies  this. 
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^*  On  the  night  his  father  died,  Jefif  (William) 
followed  Dr.  Gaugh  from  the  house,  and  asked  him 
if  he  thought  the  fire  had  anything  to  do  with  his 
father's  sickness.  The  doctor  asked  him  why  he  asked 
that,  and  Jeff  replied,  *Ever  since  the  fire,  father  has 
been  very  nervous  and  hardly  fit  to  do  business.'  Jeff 
denies  this." 

Counsel  for  defendants  not  having  been  satisfied 
with  the  abstract  of  the  record  as  prepared  by  coun- 
sel for  plaintiffs,  have  brought  up  and  printed  several 
hundred  additional  pages,  which  have  in  nowise  been 
challenged  by  counsel  for  the  opposition,  consequently 
we  must,  under  the  rules  of  this  court,  take  said  addi- 
tional abstract  of  the  record  as  being  true. 

This  additional  abstract,  taken  in  connection  with 
that  of  the  plaintiffs,  presents  a  case  for  the  defend- 
ants, as  diametrically  opposed  to  that  of  the  plaintiffs 
as  the  north  pole  is  from  the  south;  and,  but  for  the 
extreme  length  of  the  statement  of  the  case,  which 
would  be  caused  thereby,  I  would  set  out  the  substance 
of  the  defendants'  evidence,  or  at  least  the  facts  it 
tends  to  prove,  but  the  volume  of  it  prevents  my  so 
doing. 

Consequently,  in  order  to  comply  with  the  spirit, 
if  not  the  letter  of  section  2088,  Revised  Statutes 
1909,  regarding  the  statement  of  a  case,  I  will  add 
that  the  evidence  of  the  defendants  was  equally  if 
not  more  voluminous  than  that  of  the  plaintiffs  and 
given  by  witnesses  apparently  as  credible  as  those  who 
testified  for  the  plaintiffs.  The  effect  of  their  testi- 
mony was  a  direct  and  positive  contradiction  of  the 
plaintiffs'  evidence  upon  all  material  issues  involved 
in  the  case  not  admitted.  In  other  words,  the  evi- 
dence of  the  defendants  tended  to  prove  that  the  tes- 
tator, at  the  time  of  making  the  will,  was  possessed 
of  a  disposing  mind  and  memory,  in  that  he  was  cap- 
able of  comprehending  the  nature,  character  and 
amount  of  all  of  the  property  he  then  owned;  that 
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he  fully  comprehended  and  understood  all  of  the 
persons  who  reasonably  came  within  the  range  of  his 
natural  bounty ;  and  that  he  was  possessed  of  sufficient 
intelligence  to  understand  his  business  and  the  dispo- 
sition he  was  making  of  his  property  by  the  will  in 
controversy. 

I.  From     the     foregoing      statement     of     the 

case,  which  I  believe  is  as  fair  for  the 
will  Contest:  plaintiffs  as  the  record  will  warrant,  in 
ase  or  ury.  ^^  opinion,  it  warranted  a  typical  case 
for  the  jury. 

If  I  correctly  understand  counsel  for  plaintiffs 
they  do  not  contend  that  the  court  erred  in  submitting 
the  case  to  the  jury,  under  the  evidence  introduced, 
but  do  complain  that  the  verdict  is  against  the  weight 
of  the  evidence,  and  that  the  court  erred  in  rejecting 
evidence  offered  by  plaintiffs,  and  in  giving  and  re- 
fusing instructions  to  the  jury. 

Under  the  view  of  the  case  I  am  satisfied  that 
the  evidence  presented  a  case  for  the  jury,  whether 
counsel  for  plaintiffs  concedes  it  or  not,  and  that  the 
judgment  of  the  circuit  court  should  be  affirmed  with- 
out it  erred  in  giving  and  refusing  instructions  or 
in  receiving  or  rejecting  evidence. 

II.  Counsel  for  plaintiffs  complain  of  the  action 
of  the  circuit  court  in  excluding  evidence  offered  by 

them,  tending  to  prove  that  the  feelings 
will  Contest:  of  the  testator  were  hostile  to  and  un- 
Evidence.  friendly  to    some   one   or   more   of  the 

proponents  of  the  will ;  and  refer  us  to  the  rulings  of 
the  court  as  stated  on  page  66  of  plaintiffs'  abstract 
of  the  record.    That  page  reads  as  follows: 

''By  Mr.  Cook:  I  think  it  is  a  matter  that  goes 
to  the  conditions  of  the  old  man's  mind. 

''By  the  Court:  I  am  just  suggesting  that  to  you 
ffentlemen  in  the  face  of  these  decisions.    Suppose  you 
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got  it  now  and  the  case  was  before  the  Supreme  Court 
and  you  got  it  over  their  objection.  Would  your  ver- 
dict stand  there! 

'*By  Mr.  Cook:  That  is  a  matter  we  would  have 
to  take  chances  on. 

*'By  the  Court:  Well,  I  am  going  to  admit  it,  if 
you  say  so,  and  it  won't  affect  me  in  any  afterclap 
either.  It  is  your  fish-frying.  In  the  first  place,  as  I 
understand  it,  even  these  declarations  for  the  purpose 
of  showing  the  state  of  his  affections  with  reference  to 
these  children  must  be  the  state  of  his  affections  with 
reference  to  these  children  that  he  didn't  give  anything 
to.  Whether  he  hated  or  disliked  the  ones  who  are 
here  wanting  to  sustain  this  will  is  immaterial  to  you, 
and  to  try  to  get  evidence  in  here  to  show  that  he 
either  hated  or  disliked  one  of  the  proponents  and 
wanting  to  prove  that  by  his  hearsay  statements  to 
the  witnesses  is  something  that  you  can't  do,  it  would 
seem  to  me,  but  you  have  looked  this  up  carefully  and 
are  thoroughly  prepared  on  it  and  I  am  going  to  defer 
to  your  judgment,  but  it  does  look  to  me  like,  in  the 
face  of — unless  you  have  gotten  fresher  decisions,  you 
oughtn't  to  do  it. 

''By  Mr.  Cook:  Well,  I  will  let  it  go  with  Uncle 
Isaiah. 

''By  the  Court:  Bring  in  the  jury.  I  wouldn't 
risk  it  if  I  were  you." 

In  our  opinion  the  action  of  the  court  in  exclud- 
ing the  evidence  mentioned  was  proper  for  two 
reasons:  first,  because  hard  or  ill  feelings  against 
the  proponents  of  the  will  could  in  no  manner  show 
undue  influence  in  their  behalf,  and  against  the  plain- 
tiffs. If  it  had  any  effect,  which  of  course  it  did  if  it 
existed,  it  would  have  had  the  opposite  effect  from 
that  contended  for  by  the  plaintiffs,  namely,  against 
the  proponents  and  not  in  their  favor;  and,  second, 
because  the  record  quoted  shows  that  the  circuit  court 
instead  of  excluding  the  evidence  mentioned,  admitted 
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it  as  requested  by  counsel  for  plaintiflf,  and  warned 
them  that  in  its  judgment  the  court  was  committing 
error  in  their  favor,  and  that  they  must  suffer  the  con- 
sequences if  it  was  error. 

There  is  no  merit  in  the  complaint. 

in.  Plaintiffs  or  contestants  next  complain  of 
the  action  of  the  trial  court  in  not  permitting  them 
will  Con-  *^  show  that  certain  of  the  legatees  took 

teit:  Settle-  no  part  in  the  case  because  they  had  been 
Dieinhepited  offered  a  certain  sum  of  money  for  not 
Heirt.  joining  in  the  contest  of  the  will. 

After  a  careful  reading  of  all  of  the  record  bear- 
ing upon  that  question,  we  are  fully  satisfied  that 
the  offer,  if  made,  was  in  the  nature  of  a  compromise 
of  the  case,  and  not,  as  bribery  of  witnesses.  There 
is  nothing  disclosed  by  the  record  which  smacks  of 
bribery  or  an  attempt  to  bribe,  but  all  shows  a  desire 
to  compromise  the  case  and  avoid  family  troubles, 
and  keep  out  of  court  the  sacred  rights  of  family 
privacy,  which  are  not  only  permissible,  but  encour- 
aged and  sanctioned  by  the  laws  of  all  the  wisest  gov- 
ernments. 

There  is  no  merit  in  this  contention. 

IV.  The  next  complaint  made  by  counsel  for  con- 
testants is,  that  the  instructions  given  by  the  court 
'*to  the  jury  for  the  proponents  were 
will  Contest:  misleading,  voluminous  and  confusing; 
taken  as  a  whole  are  one-sided,  unfair 
and  prejudicial." 

Counsel  do  not  undertake  to  point  out  or  indicate 
in  what  manner  the  instructions  given  were  mislead- 
ing or  unnecessarily  lengthy,  or  did  or  could  have 
confused  the  jury.  The  nimaber  and  length  of  the  in- 
structions given  of  course  depended  largely  upon  the 
character  of  the  case,  the  number  of  issues  involved 
and  the  collateral  matters  injected  into  it. 
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After  a  careful  reading  of  the  instructions  given 
for  the  proponents,  in  the  light  of  the  matters  sug- 
gested, I  have  been  unable  to  see  in  what  manner  they 
are  susceptible  to  the  criticisms  suggested  by  counsel 
for  contestants.  While  numerous,  yet  they  are  terse, 
clear  and  confined  to  the  respective  issues  involved 
in  the  case,  characteristic  of  the  learned  judge  who 
gave  them. 

We  are  perfectly  familiar  with  the  cases  cited  by 
counsel  for  contestants  supporting  their  position, 
namely,  Heman  v.  Hartmen,  189  Mo.  1.  c.  24,  and  Sid- 
way  V.  Stock  Company,  163  Mo.  1.  c.  376,  which  an- 
nounce a  correct  principle  of  law,  yet  by  an  examina- 
tion of  those  cases  it  will  be  seen  that  they  justly 
condemned  the  instructions  given  for  the  reasons  com- 
plained of;  but  here  no  such  reason  has  been  suggested 
or  pointed  out. 

This  same  question  was  presented  to  this  court 
in  the  case  of  Crowl  v.  American  Linseed  Co.,  255 
Mo.  305,  1.  c.  331,  and  we  there  said:  ** There  can  be 
no  question  but  what  an  instruction  may  be  so  long 
drawn  out,  and  deal  with  so  many  wholly  unimportant 
matters,  as  to  mislead  and  confuse  the  jury  as  to  what 
are  the  real  issues  presented  to  them  for  determina- 
tion. [Williams  v.  Ranson,  234  Mo.  1.  c.  66;  Still  v. 
Railway  Co.,  236  Mo.  1.  c.  398;  Gardner  v.  Metropolitan 
St.  Ry.  Co.,  223  Mo.  389,  417.]  But  unfortunately 
for  the  respondent  counsel  have  not  pointed  out 
wherein  this  instruction  is  too  long  or  wherein  it  was 
calculated  to  mislead  or  confuse  the  jury  in  that  re- 
gard.'' 

The  same  may  be  said  of  this  case.  Not  only  have 
counsel  failed  to  point  out  the  vices  suggested  re- 
garding the  instructions  given  in  this  case,  but  after 
a  careful  reading  of  them  I  have  been  unable  to  dis- 
cover any  of  the  evils  the  general  complaint  lodged 
against  the  instructions  covers. 
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As  was  said  in  effect  by  Judge  Lamm  (the  case 
in  which  it  was  said  I  have  been  unable  to  find)  that 
when  a  complaint  is  lodged  against  an  instruction  given 
by  the  court,  the  complaining  party  should  be  required 
to  i>oint  his  finger  to  the  particular  error  complained 
of,  and  that  if  he  fails  to  so  do  then  it  is  his  and  not 
the  fault  of  the  court  should  it  fail  to  discover  it,  bur- 
ied, perhaps,  beneath  a  mass  of  evidence  and  issues, 
not  so  familiar  to  the  judges  of  this  court  as  to  the 
learned  counsel  who  tried  the  case  below  and  who  pre- 
sented the  same  here. 

Viewing  the  case  from  this  angle  I  am  of  the  opin- 
ion that  there  is  no  substance  in  this  complaint,  and 
that  it  should  be  and  is  ruled  against  the  plaintiffs. 

V.  Counsel  next  complain  of  instruction  numbered 
fourteen,  given  in  this  language  (quoting  from  plain- 
tiffs'brief): 

**They  [the  jury]  have  no  right  to  inquire  into 
or  speculate  upon  the  motives  which  caused  him  [the 
testator]  to  dispose  of  his  property  as  set  forth  in  his 
will/' 

In  the  light  of  the  evidence  of  this  case,  even 
though  we  should  consider  the  excerpt  above  quoted 
from  said  instruction  fourteen,  as  an  ab- 
stract proposition  of  law,  which  under 
the  rules  of  good  practice  should  never  be  given,  yet 
I  am  unable  to  see  what  practical  harm  could  possibly 
have  flown  from  this  instruction  in  this  case.  But, 
however,  that  may  have  been,  the  instruction  as  given 
is  not  so  abstract  as  the  quotation  above  would  indi- 
cate, which  will  be  seen  by  reading  it  as  a  whole.  I 
once  heard  a  minister  state  from  the  pulpit :  That  if 
one  should  take  only  a  part  of  the  Bible  in  disconnected 
or  isolated  statements,  and  construe  it  alone,  inde- 
pendent of  their  context,  then  he  could  show  that  the 
Bible  authorized  the  doing  of  any  and  all  things  under 
the  sun,  and  the  prevention  of  the  most  innocent  and 
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useful  things  to  man.  He  then  gave  a  number  of  illus- 
trations, most  of  which  I  have  forgotten.  However,  I 
remember  this  one:  That  according  to  said  discon- 
nected selection  he  could  prove  that  it  was  sinful  to 
split  rails,  for  the  reason  that  the  Bible  said  that  what- 
soever God  had  joined  together  let  no  man  put  asun- 
der; therefore,  God  having  produced  the  trees  and 
timber  from  which  rails  are  made,  no  one  had  the  right 
to  split  or  sever  them.  But  there,  if  my  memory  serves 
me  correctly,  the  Bible  was  speaking  of  marriage  and 
was  enjoining  man  from  separating  man  and  wife. 
This  illustrates  the  point  here  presented  by  counsel  • 
regarding  said  instruction  numbered  fourteen. 

That  instruction  in  full  reads  as  follows : 

"Unless  the  jury  find  from  the  evidence  that  Ja- 
cob Linebaugh,  at  the  time  he  made  and  executed  the 
will,  was  unduly  influenced  or  coerced  as  those  terms 
are  defined  in  these  instructions,  or  was  mentally  in- 
competent to  make  a  will,  then  the  jury  have  no  right 
to  inquire  into  or  speculate  upon  the  motives  which 
caused  him  to  dispose  of  his  property  as  set  forth  in 
the  will;  if  he  had  the  capacity  to  make  a  will  and 
was  not  unduly  influenced  in  making  it,  he  had  the 
right  to  dispose  of  his  property  in  accordance  with 
any  whim  or  caprice  which  may  have  led  him." 

It  should  also  be  borne  in  mind  that  this  instruc- 
tion was  one  of  a  series  given,  as  indicated  upon  its 
face,  outlining  the  issues  involved  and  guiding  the 
jury  as  to  the  degree  of  mentality  the  law  requires  of 
a  person  in  making  a  valid  will. 

With  these  facts  in  view  it  seems  perfectly  clear 
to  me  that  this  instruction  was  intended  to  tell  the 
jury  that  if  they  believed  and  found  from  the  evi- 
dence that  the  testator,  at  the  time  of  making  the  will, 
was  possessed  of  a  sound  mind  and  disposing  memory, 
as  required  by  law,  as  stated  in  other  instructions 
given,  then  it  was  not  the  duty  or  province  of  the  jury 
to  seek  for  and  fish  out  some  plausible  or  reasonable 
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excuse  for  giving  the  plaintiffs  only  $500  each,  when 
he  gave  others,  probably  less  deserving,  much  more.  In 
other  words,  it  told  the  jury  that  if  the  testator  was 
of  sound  mind  and  acted  independently,  he  had  the 
absolute  right  to  do  as  he  pleased  with  his  own,  and 
that  the  jury,  in  such  case,  had  no  right  to  inquire  of 
his  motives  when  those  facts  were  fully  established  in 
their  minds. 

The  harshest  criticism  that  could  be  plausibly 
lodged  against  this  instruction  is  that  it  is  a  conmient 
upon  the  evidence ;  but  that  objection  was  not  made  to 
the  trial  court,  nor  advanced  here;  consequently,  if 
error  in  that  regard,  it  is  unavailing  to  plaintiffs. 

Nor  should  it  be  overlooked  that  in  other  instruc- 
tions the  court  had  fully  told  the  jury  that  all  such 
apparent  unnatural  discrimination  in  the  disposition 
of  his  property  should  be  considered  by  them  in  pass- 
ing upon  the  testamentary  capacity  of  the  testator, 
and  whether  or  not  undue  influence  was  exerted  over 
his  mind. 

This  also  I  think  was  a  comment  upon  the  evidence 
which  we  will  have  occasion  to  consider  later. 

VI.  It  is  next  insisted  by  counsel  for  contestants 
that  the  court  committed  reversible  error  in  giving 
instruction  numbered  sixteen,  which  reads  as  follows : 

**The  court  instructs  the  jury  that  the  testimony 
of  Mrs.  Alma  Humphrey  and  Mrs.  Phoebe  Miller  and 
Doctor  Gaugh  introduced  by  plaintiffs  regarding  cer- 
tain statements  alleged  to  have  been  made  to  them  by 
the  witnesses  William  J.  Linebaugh  and  Mary  Ann 
Linebaugh  was  admitted  by  the  court  solely  for  the 
purpose  of  contradicting  said  witnesses,  if  it  shall, 
in  the  opinion  of  the  jury,  tend  to  contradict  them. 
But  said  testimony  is  not  to  be  taken  by  the  jury  as 
any  evidence  whatever  of  the  mental  condition  of  the 
deceased,  Jacob  Linebaugh,  or  on  the  question  of  undue 
influence,  or  as  to  the  truth  of  the  facts  stated,'' 
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The  evidence  at  which  this  instruction  was  directed 
has  been  referred  to  in  the  statement  of  the  case.  In 
.    ^     ^,  effect  it  tended  to  show,  if  anything,  that 

Instructions.  ^  %^i 

the  wife  of  the  testator,  and  not  he,  gave 
the  $11,000  worth  of  notes  to  William,  the  son;  and 
that  she  told  Mrs.  Miller  that  the  testator  called  her 
into  the  room  where  Janie's  picture  hung  and  she  there 
found  him  talking  to  it. 

Regarding  the  first  matter  mentioned,  the  evidence 
is  so  frivolous  that  no  court  or  jury  would  or  could 
give  it  serious  consideration,  and  for  that  reason  it 
is  somewhat  surprising  that  the  trial  court  should 
have  dignified  it  by  mentioning  it  in  the  instruction; 
but  be  that  as  it  may,  it  had  no  such  probative  force 
as  could  or  should  have  influenced  or  changed  the  minds 
of  the  jury  in  reaching  the  verdict  in  the  case. 

We  are,  therefore,  of  the  opinion  that  there  was 
no  reversible  error  in  giving  the  instruction  regard- 
ing that  matter. 

Regarding  the  other  matter— the  testimony  of  wit- 
nesses to  the  effect  that  the  testator  was  talking  to 
the  picture  of  his  daughter  Janie,  etc.  This  court  has 
had  occasion  frequently  to  pass  upon  that  class  of  evi- 
dence, and  has  invariably  held  the  law  to  be  as  stated 
in  the  instruction  under  consideration.  Such  evidence 
is  admissible,  as  stated  in  the  instruction,  for  the  pur- 
pose 01  contradicting  the  witnesses,  in  a  proper  case, 
and  to  show  the  state  of  the  testator's  feelings  at  the 
time  it  is  alleged  to  have  taken  place,  but  as  evidence 
of  the  truthfulness  of  the  facts  the  witnesses  testified 
the  testator  said  and  did  at  the  time,  is  inadmissible. 

The  last  case  of  this  character  which  came  before 
this  court  was  that  of  Hayes  v.  Hayes,  242  Mo.  155, 
where  Judge  Bond  refers  to  some  of  the  cases  upon 
the  subject.  And  I  might  here  add,  the  case  of  Schier- 
baum  V.  Schemme,  157  Mo.  1,  1.  c.  16,  where  Judge 
Vaujant  went  quite  extensively  into  the  subject,  which 
is  worthy  of  anyone's  time  and  talents  to  read. 
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There  was  no  error  in  giving  this  instruction,  lim- 
iting the  testimony  to  its  proper  sphere ;  otherwise,  the 
jury  might  have  concluded  that  such  testimony  was 
evidence  of  the  truthfulness  of  the  facts  about  which 
the  testator  was  speaking. 

VII.  It  is  also  insisted  by  counsel  for  contestants 
that  the  court  erred  in  giving  instruction  numbered 
seven,  asked  by  the  proponents  regard- 
ing the  soundness  of  the  mind  of  the  tes- 
tator at  the  time  of  executing  the  will,  and  in  refusing 
contestants'  instruction  numbered  three  as  asked  re- 
garding the  same  subject,  and  in  modifying  it  and 
giving  in  said  modified  form. 

This  matter  can  be  better  understood  by  setting 
out  said  instructions,  which  are  as  follows: 

'*The  court  instructs  the  jury  that  soundness  of 
mind  as  used  in  these  instructions  means  no  more  than 
the  ability  to  know  and  comprehend  what  one  is  doing 
and  the  general  character  of  one's  property  and  the 
persons  who  reasonably  come  within  the  range  of  his 
bounty ;  and  therefore  if  the  jury  believe  from  the  evi- 
dence that  Jacob  Linebaugh  signed  the  paper  read  in 
evidence  as  his  last  will,  and  that  at  the  time  of  doing 
so  he  had  sufficient  mind  and  memory  to  know  that  he 
was  disposing  of  his  prop^erty  by  will,  to  whom  he  was 
giving  it,  and  who  came  reasonably  within  the  range 
of  his  bounty,  and  the  general  value,  nature  and  char- 
acter of  his  property,  without  the  aid  of  any  other 
person,  then  he  was  of  sound  mind ;  but  by  this  is  not 
meant  that  the  testator  must,  at  the  time  of  execution 
of  the  will,  be  able  without  aid  or  assistance  to  recall 
each  item  of  his  property,  or  the  governmental  descrip- 
tion of  each  tract  and  parcel  of  land  which  me  may 
own,  or  the  individual  names  of  all  of  his  debtors ;  but 
in  that  respect  it  is  only  required  that  he  have  a  gen- 
eral, independent  individual  knowledge  of  these  mat- 
ters.   And  in  this  connection  you  are  further  instructed 
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that  old  age,  physical  weakness  or  imperfect  memory 
caused  by  sickness  or  old  age,  or  forgetfulness  of  the 
names  or  persons  he  has  known,  or  the  requiring  of  a 
repetition  of  information,  will  not  be  sufficient  to  es- 
tablish incompetency  or  to  invalidate  the  will,  if  he  has 
sufficient  intelligence  remaining  to  fulfill  the  above  defi- 
nition.'^ 

Contestants'  refused  instruction  number  3.  is  as 
follows : 

**The  court  instructs  the  jury  that  the  burden  of 
proof  is  upon  the  defendants  to  show  that  the  paper 
writing,  offered  in  evidence  as  the  will  of  Jacob  Line- 
baugh, was  executed  by  the  said  Jacob  Linebaugh  as 
and  for  his  will,  and  that  at  the  time  of  the  execution 
thereof  he  was  of  sound  and  disposing  mind  and  mem- 
ory; that  is  to  say,  the  burden  is  upon  the  defendants 
to  show  to  the  jury  by  a  preponderance  of  the  evidence 
and  to  your  satisfaction  that  at  the  very  time  Jacob 
Linebaugh  signed  the  alleged  will  he  had  mind  and 
memory  enough  to  understand  the  ordinary  affairs  of 
life ;  the  value,  extent  and  nature  of  his  property ;  the 
number  and  names  of  the  persons  who  were  the  natural 
objects  of  his  bounty;  their  deserts  with  reference  to 
their  conduct  and  treatment  to  him,  and  their  capac- 
ity and  necessity  in  life;  and  further,  that  at  such 
time  he  had  active  memory  enough  to  retain  all  these 
facts  in  his  mind  while  the  said  will  was  prepared. 
And  unless  the  defendants  have  proven  to  your  satis- 
faction by  a  preponderance  of  the  evidence  that,  at  the 
time  Jacob  Linebaugh  signed  the  alleged  will,  he  had 
such  a  mind  and  memory,  then  your  verdict  should  be 
against  the  will.'' 

The  court  of  its  own  motion  modified  the  foregoing 
instruction  numbered  3,  and  gave  it  in  the  modified 
form  as  follows : 

''The  court  instructs  the  jury  that  the  burden  of 
proof  is  upon  the  defendants  to  show  that  the  paper 
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writing,  offered  in  evidence  as  the  will  of  Jacob  line- 
baugh,  was  executed  by  the  said  Jacob  Linebaugh  as 
and  for  his  will,  and  that  at  the  time  of  the  execution 
thereof  he  was  of  sound  and  disposing  mind  and  mem- 
ory ;  that  is  to  say,  the  burden  is  upon  the  defendants 
to  show  to  the  jury  by  a  preponderance  of  the  evidence 
and  to  your  satisfaction  that  at  the  very  time  Jacob 
Linebaugh  signed  the  alleged  will  he  had  mind  and 
memory  enough  to  understand  that  he  was  making  a 
will  disposing  of  all  his  property,  to  take  effect  at  his 
death;  the  value,  extent  and  nature  of  his  property; 
the  number  and  names  of  the  persons  who  were  the 
natural  objects  of  his  bounty,  and  his  relations  to  them, 
and  their  situation  in  life;  and  further,  that  at  such 
time  he  had  active  memory  enough  to  retain  all  these 
facts  in  his  mind  while  the  said  will  was  being  framed. 
And  unless  the  defendants  have  proven  to  your  satis- 
faction by  a  preponderance  of  the  evidence  that,  at  the 
time  Jacob  Linebaugh  signed  the  alleged  wUl  he  had 
such  a  mind  and  memory,  then  your  verdict  should  be 
against  the  alleged  will." 

We  have  carefully  read  all  of  these  instructions 
and  we  are  unable  to  find  any  conflict  between  them — 
all  expressing  the  same  ideas  in  different  language — 
and  all  are  in  perfect  harmony  with  the  hundreds  of 
adjudications  of  this  court  upon  that  subject,  which 
are  predicated  upon  the  old  case  of  Benoisl  v.  Mur- 
rin,  58  Mo.  307,  where  it  was  by  this  court  held,  that 
one  had  a  disposing  mind  and  memory  when  he  is  cap- 
able of  comprehending  the  character,  nature  and  extent 
of  his  property,  all  of  the  names  and  persons  who  nat- 
urally come  within  the  range  or  circle  of  his  bounty, 
and  the  disposition  he  is  making  of  his  property. 

If  those  cases  are  to  be  followed,  then  the  ruling 
in  this  case  must  be  that  the  trial  court  committed  no 
error  in  giving  the  instructions  complained  of.  In  our 
opinion  they  properly  presented  the  law  of  the  case 
to  the  jury. 
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Vin.  The  next  complaint  of  counsel  for  the  plain- 
tiffs is  stated  in  that  language : 

*'It  was  error  to  refuse  plaintiffs'  instruction 
number  7.  Plaintiffs  were  unable  to  prove  that  Mrs. 
Linebaugh  or  Jeflf  were  present  in  the  room  at  the 
exact  time  the  will  was  written.  Jeff's  whereabouts 
on  that  day  will  remain  a  mystery  until  the  last  day; 
and  Rogers,  with  loyalty  to  his  work,  and  having  pre- 
pared his  story,  keeps  Mrs.  Linebaugh  out  of  that  room 
every  minute  of  the  day.  To  meet  that  condition,  and 
that  the  jury  might  be  properly  informed  as  to  the 
time  when  overt  acts  of  undue  influence  might  be  per- 
formed, plaintiffs'  counsel  asked  an  instruction  which 
is  plain,  concise  and  correct,  properly  advising  the 
jury  on  that  subject,  number  7,  as  follows : 

*'The  court  instructs  the  jury  that  in  order  to 
find  that  the  paper  writing  introduced  in  evidence  as 
the  will  of  Jacob  Linebaugh  is  the  result  of  undue  in- 
fluence of  the  defendants  W.  J.  Linebaugh  and  Mary 
Linebaugh  over  the  said  Jacob  Linebaugh,  it  is  not 
necessary  to  find  that  any  open  and  overt  acts  of  undue 
influence  were  exercised  at  the  exact  time  of  the  exe- 
cution of  alleged  will,  but  it  is  sufficient  if  the  jury 
find  that  such  undue  influence  over  the  mind  of  Jacob 
Linebaugh  had  been  previously  acquired  and  did  op- 
erate at  the  time  of  making  the  will  in  the  disposition 
of  the  property  of  the  said  Jacob  Linebaugh. ' ' 

In  my  opinion  this  instruction  correctly  states  an 
abstract  proposition  of  law,  but  as  I  understand  coun- 
.    ^     ^.  sel  and  the  record,  there  is  not  a  scintilla 

Instructions.  ^.^  i.ixi  ..  a 

of  evidence  upon  which  to  base  it  except 
that  indicated  by  counsel  in  presenting  this  proposi- 
tion, namely :  that  plaintiff  was  not  able  to  locate  Jeff 
(William)  and  his  mother  while  the  will  was  being 
drawn,  therefore,  the  court  should  have  presumed  they 
had  performed  their  illegal  work,  unduly  influencing 
the  testator,  before  the  scrivener  arrived;  and  upon 
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that  presumption  the  instruction  under  consideration 
should  have  been  given. 

In  our  opinion  that  is  not  the  law,  and  the  trial 
court  properly,  under  the  evidence  in  this  case,  refused 
to  so  instruct  the  jury. 

But  I  have  not  answered  all  of  counsePs  com- 
plaints made  under  this  head.  They  also  complain 
that  the  trial  court  erroneously  modified  said  instruc- 
tion and  in  giving  it  in  the  modified  form,  by  adding 
the  following  lines  thereto : 

*'But  in  this  connection  the  court  instructs  the 
jury  that  by  the  term  'undue  influence'  is  not  meant 
such  influence  as  a  wife  may  acquire  over  the  husband 
by  her  general  demeanor  and  conduct  toward  him,  as 
his  wife,  through  association  with  him.  If  by  the 
evidence  it  appears  that  deceased's  wife  by  long  asso- 
ciation with  him,  and  by  her  treatment  of  him  and  her 
general  demeanor  towards  him,  gained  his  affections 
and  absolute  confidence,  so  that  a  desire  to  favor  her 
in  his  will  to  the  exclusion  of  all,  or  any  one  or  more 
of  his  children  or  grandchildren,  such  an  influence 
would  not  be  an  undue  influence,  and  would  not  in  it- 
self furnish  any  ground  whatever  for  impeaching  the 
will,  however  unfair  the  jury  may  regard  its  provi- 
sions in  that  respect." 

While  I  believe,  as  previously  stated,  that  the  court 
should  have  refused  the  instruction  outright,  yet  since 
counsel  asked  it,  and  the  court  saw  proper  to  modify 
and  give  it,  I  am  led  to  believe  that,  perhaps,  I  may 
have  overlooked  some  of  the  evidence  bearing  upon 
that  subject,  and  for  that  reason  I  will  consider  it  as 
given. 

By  reading  the  instruction  it  will  be  seen  it  in 
express  terms  is  leveled  at  Mary  linebaugh,  the  wife 
of  the  testator,  and  William  J.  Linebaugh,  his  son, 
and  thereby  as  I  take  it,  the  instruction  was  intended 
to  be  limited  to  them  and  their  conduct  alone. 
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That  being  true,  then  did  the  court  err  in  telling 
the  jury  what  were  the  true  relations  that  existed  be- 
tween the  testator  and  his  wife  and  what  influence  she 
had  the  legal  right  to  exercise  over  his  mind  in  dis- 
posing of  his  property!  This  court  has  repeatedly 
held  that  it  was  proper  to  so  instruct  the  jury. 

Counsel  for  defendants  thus  state  the  law  which 
meets  with  our  hearty  approval : 

''In  Defoe  v.  Defoe,  144  Mo.  458,  the  wife  of  tes- 
tator was  the  principal  beneficiary  in  his  will.  One 
of  his  sons  and  two  minor  grandchildren  were  the  con- 
testants. Undue  influence  was  allied  and  the  evidence 
advanced  in  support  of  that  allegation  was  that  the 
mother  had  often  spoken  to  testator  of  the  bad  habits 
of  the  son  and  referred  to  the  subject  in  terms  of 
harsh  criticism;  and  evidence  was  given  that  another 
proponent,  a  son-in-law,  had  kept  the  testator  posted 
as  to  what  Frank  (contestant)  was  doing,  and  had  re- 
ported to  him  whenever  Frank  drank  or  gambled.  Re- 
ferring to  such  evidence  the  court  says : 

'*  *It  would  be  a  sad  commentary  on  family  privi- 
lege and  duty  to  say  that  a  jury  would  be  authorized 
to  find  that  a  mother  had  exercised  an  undue  influ- 
ence over  the  mind  of  her  husband  from  the  mere  naked 
fact  alone  that  in  the  presence  of  one  of  their  sons-in- 
law  she  had  joined  with  her  husband  in  a  word  of 
warning  to  that  son-in-law  to  be  cautious  how  he  signed 
notes  for  what  they  thought  a  reckless  son,  on  account 
of  his  drinking  and  gambling  habit  or  because  in  dis- 
cussing the  habits  of  that  son,  the  mother  in  the  pres- 
ence of  the  father  and  son-in-law  had  criticized  quite 
sharply  the  son's  bad  habits  of  drinking  and  gambling. 
.  .  .  If  such  flimsy  stuff  is  to  be  held  and  treated 
as  evidence  justifying  a  jury  in  defeating  the  will  of 
a  testator,  on  the  ground  that  he  had  been  unduly  in- 
fluenced in  its  making  against  the  interest  of 
what  the  testator  thought  a  profligate  son,  then  no 
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will  that  was  ever  made  could  withstand  the  assaults 
of  a  contest.'  '' 

In  Maddox  v.  Maddox,  114  Mo.  1.  c.  48,  referring 
to  the  kindly  \isits  of  a  son  to  his  father's  home, 
the  court  says: 

'*  'It  would  be  a  great  reproach  to  the  law,  in  its 
jealous  watchfulness  over  the  freedom  of  testamen- 
tary dispositions,  if  it  should  deprive  age  and  infirmity 
of  the  kindly  ministrations  of  affection,  or  of  the  power 
of  rewarding  those  who  bestow  them.'  We  hope  it 
will  never  be  that  the  visits  of  a  son  to  an  aged  and 
infirm  parent,  will  be  looked  upon  with  suspicion  and 
attributed  to  selfish  motives." 

The  same  doctrine  is  announced  by  the  authorities 
regarding  a  son  or  daughter,  but  as  this  instruction 
did  not  extend  it  to  the  son  we  will  not  discuss  that 
question  further.    There  is  no  merit  in  this  contention. 

IX.  Counsel  for  contestants  asked  the  following 
instruction  which  the  court  refused;  and  complaint  is 
here  made  of  that  refusal : 

**The  court  instructs  the  jury  that  while  Jacob 
Linebaugh,  if  of  sound  and  disposing  mind  and  mem- 
ory and  free  from  undue  influence,  had  the  right  to 
make  such  disposition  of  his  estate  among  the  natural 
objects  of  his  bounty  as  to  him  seemed  proper,  yet  you 
are  further  instructed  that  if  you  find  from  the  evi- 
dence that  by  the  proposed  will  he  made  an  unequal 
distribution  of  his  estate  by  giving  substantially  all  to 
some  of  his  heirs  and  substantially  nothing  to  others; 
and  if  you  further  find  from  the  evidence  that  there 
was,  in  fact,  no  substantial  or  reasonable  cause  for 
such  unequal  distribution  of  his  estate,  then  in  deter- 
mining the  questions  of  whether  or  not  he  was  of  sound 
mind  and  free  from  undue  influence  you  may  take  into 
consideration  the  fact  of  such  unequal  distribution,  if 
you  find  it  to  be  a  fact,  as  it  may  tend  to  show,  or  throw 
light  upon,  the  question  of  his  mental  condition  or 
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freedom  from  undue  influence  at  the  time  the  will  was 
written ;  and  in  this  connection  you  are  instructed  that 
in  determining  whether  there  existed  any  reasonable 
cause  or  reason  for  such  unequal  distribution  of  his 
estate,  you  may  take  into  consideration,  as  may  be 
shown  by  the  evidence,  the  relations  that  existed  be- 
tween him  and  the  natural  objects  of  his  bounty;  his 
feelings  and  affections  for  them;  their  conduct  and 
treatment  of  him;  their  condition  and  needs  in  life, 
together  with  his  knowledge  of  such  condition  and 
needs." 

The  numerous  cases  cited  by  counsel  in  support 

of  the  matters  stated  in  this  instruction  are  in  perfect 

harmony  with  the  views  of  this  court  as 

Instructions.  -,  .     ,i  ^  ^rrr       tt  t* 

expressed  m  the  case  of  Wendhng  v.  Bow- 
den,  252  Mo.  647.  There  we  held  that  an  unequal  di- 
vision of  one's  property,  by  will,  among  his  children 
was  a  proper  subject  to  be  shown  and  commented  upon 
before  the  jury.  But  that  principle  of  law  does  not 
warrant  the  trial  court  to  so  instruct  the  jury.  Such 
an  instruction  would  clearly  be  a  comment  upon  the 
evidence  and  thereby  give  undue  prominence  to  those 
facts  in  discrimination  of  all  others.  While  it  is  proper 
to  show  them,  which  was  done  in  this  case,  and  while 
they  constitute  legitimate  grounds  for  argument  before 
the  jury,  yet  as  just  stated,  it  would  be  improper  and 
erroneous  for  the  court  to  conament  upon  them  in  the 
instructions.  The  reported  cases  show  that  such  in- 
structions have  been  quite  frequently  given,  but  so 
far  as  I  have  been  able  to  discover  no  objections  were 
lodged  against  them.  Independently  of  this  the  other 
instructions  given  fully  cover  the  points. 

There  was  no  error  in  the  action  of  the  court  in 
refusing  this  instruction. 

X.  Counsel  for  contestants  have  presented  one 
or  two  other  minor  points,  but  they  are  so  closely  al- 
lied to  and  dependent  upon  the  propositions  disposed 

Digitized  by  VjOOQIC 


6G4        SUPREME  COURT  OF  MISSOURI, 

WUcox  V.  PhiMipB. 

of,  that  they  are  thereby  nece'Hsarily  regulated  to  the 
resting  places  of  their  companions. 

Entertaining  these  views  of  the  case,  I  am  of  the 
opinion  that  the  trial  court  committed  no  error,  and 
that  the  judgment  thereof  establishing  the  will  should 
be  affirmed;  and  it  is  so  ordered.  All  concur  in  re- 
sult 


WILLIAM  A.  WILCOX  et  al.,  Appellants,  v.  J.  B. 
PHILLIPS  et  al. 

Division  One,  July  14,  1914w 

1.  RES  ADJUDICATA:  Former  Appeal:  Reversal  With  Direc- 
tions. Where  the  Supreme  Court  on  an  appeal  from  a  judg- 
ment in  favor  ^f  plain  tiffs  in  ejectment  reversed  the  judgment 
and  remanded  the  cause  "to  be  proceeded  with  in  accordance 
with  this  opinicm/'  the  trial  court  has  authority*  to  try  the 
case  again*  and  is  not  restricted  to  entering  judgment  for  de- 
fendants, whether  an  amended  petition  (adding  a  count  in 
equity  for  reformation  of  a  deed)  be  filed  or  not,  and  if  filed 
whether  filed  with  or  without  objection,  unless  such  course  is 
necessarily  inhibited  by  the  opinion.  [Following  Mangold  v. 
Bacon,  237  Mo.  L  c.  512.] 

2.  :  :  :    Not  Raised  "In  Trial  Court      Unless 

defendants,  after  a  reversal  of  a  judgment  for  plaintiffs  and 
a  remanding  of  the  cause  'to  be  proceeded  with  in  accordance 
with  this  opinion/'  move  for  a  judgment  in  the  trial  court 
without  a  retrial,  they  cannot  be  heard  to  contend  on  the 
second  appeal  that  such  court  had  no  authority  to  try  the  case 
again,  but  was  restricted  to  entering  judgment  for  them. 

3.  TAX  SUIT:  Notice:  Due  Process  of  Law:  Deceased  De- 
fendant. A  judgment  in  a  tax  suit,  against  a  record  and 
actual  owner  who  had  been  dead  fifteen  years  at  the  time  the 
suit  was  brought,  cannot  be  held  to  be  based  on  due  process  of 
law  against  her  heirs,  for  they  were  not  served  or  notified,  and 
absent  notice  there  is  no  due  process  of  law. 

4.  :    Personal   Service  on   Record   Owner:      No   Record  of 

Patent  In  County.  Where  the  tract  book,  duly  certified  and 
recorded,  showed  a  certain  person  was  the  entryman  of  land 
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and  he  was  personally  served  in  the  tax  suit  and  made  default, 
when  in  fact  he  had  assigned  his  certificate  of  location  to 
another  defendant  in  the  tax  suit  who  was  not  served,  and  to 
him  had  been  issued  a  patent  duly  recorded  in  the  General 
Land  Office  at  Washington  but  not  in  the  county  .where  the 
land  lies,  and  the  title  passed  from  him  by  a  recorded  deed 
to  another  defendant  who  was  served  by  publication  and  who 
was  dead  at  the  time  the  tax  suit  was  brought,  the  purchasers 
at  the  tax  sale  acquired  only  the  interests  of  the  entryman 
(which  was  nothing),  and  did  not  acquire  the  title  of  the  actual 
owners,  the  legal  heirs  of  the  deceased  defendant,  and  noth- 
ing in  the  statutes  would  give  the  Judgment  against  the  entry- 
man  (even  though  he  be  allowed  to  be  an  apparent  record 
owner)  the  legal  efTect  of  depriving  the  true  owners  (who  had 
no  day  in  court)  of  their  property. 


:      Record   of   Patent     To  pass  title  or  impart  notice 

neither  a  patent  from  the  United  States  nor  a  patent  from  the 
State  itself  needs  to  be  recorded  in  the  county  in  which  the 
land  lies.  A  record  of  a  patent  in  the  General  Land  Office 
at  Washington  imparts  notice,  since  the  law  requires  that 
patent  to  be  recorded  before  it  is  issued. 


:    Sale:      Notice    of    Ownership:      General     Principles 

Apply.  It  is  a  mistake  to  suppose  that  the  taxation  statutes 
proceed  ^on  the  theory  that  the  landowner  loses  Ms  land  in 
pursuance  to  a  tax  suit  and  sale  on  principles  different  from 
those  on  which  landowners  lose  their  lands  on  general  or 
special  Judgments  followed  by  sheriffs  deeds.  The  widespread 
notion  that  there  is  something  peculiar  about  tax  sales  and 
tax  deeds  that  takes  them  out  of  the  generally  recognized 
principles  relating  to  notice  of  ownership  in  another  is  mis- 
chievous and  unauthorized  by  statute. 


— — :  :  Actual  or  Constructive  Notice  of  Ownership. 

Even  though  the  tax  suit  is  brought  against  the  apparent 
record  owner,  a  purchaser  at  a  sheriffs  sale  gets  no  title 
where  he  has  notice  of  an  outstanding  title  in  another,  either 
(1)  by  the  record  of  a  previously  unrecorded  deed  during  the 
pendency  of  the  tax  suit,  or  (2)  by  such  record  after  Judg- 
ment and  before  sale,  or  (3)  where  he  gets  such  notice  dehors 
the  deed  record.  In  all  such  cases  the  purchaser  buys  sub- 
ject to  the  outstanding  title;  and  actual  notice  that  the  de- 
fendant in  the  tax  suit  (through  the  apparent  record  owner) 
is  not  the  real  owner,  is  the  same  as  would  be  a  recorded  deed 
from  him  to  the  true  owner.  [Following  Stuart  v.  Ramsey,  196 
Mo.  L  c.  415.] 

TAX  DEED:  Notice  of  Recitals:  That  Apparent  Record  Owner 
is  Not  Actual  Owner.  E^rery  recital  of  a  fact  affecting  the 
title  contained  in  his  deed  is  presumed  to  be  known  by  the      j 
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purchaser  at  the  tax  sale,  and  he  is  affected  with  notice 
thereof  in  the  same  manner  and  to  the  same  extent  as  though 
he  had  actual  knowledge.  For  instance,  if  his  deed  purports 
to  convey  the  interest  of  a  certain  person  named  as  a  de- 
fendant in  the  tax  suit,  he  is  charged  with  notice  that  by  an 
unrecorded  deed  the  title  has  passed  to  that  person,  and  he 
takes  subject  to  that  deed,  and  if  the  deed  is  recorded  and  such 
person  was  dead  at  the  time  the  tax  suit  was  brought  by  publi- 
cation, and  his  heirs  or  devisees  were  not  made  parties,  he 
takes  nothing. 


9.  :     :     :      Recitals  In  Judgment  and  Other 

Records.  The  consolidated  tax  book  in  the  column  headed 
"owner,"  named  the  entryman,  the  patentee,  defendant's 
mother  and  "her  heirs"  as  owners  of  the  land;  and  the  suit 
for  taxes,  brought  by  publication,  names  those  three  as  de- 
fendants, but  did  not  name  her  heirs.  At  that  time  the  de- 
fendant's mother  or  her  heirs  had  paid  the  taxes  for  fourteen 
years  preceding  the  last  delinquent  year  and  the  county  records 
showed  a  chain  of  title  from  the  patentee  to  defendant's 
mother,  but  showed  no  record  of  the  patent,  but  the  tract 
book,  duly  certified  and  on  file,  showed  the  land  duly  entered 
by  the  entryman,  who  had  assigned  to  the  patentee  and  was 
personally  served  and  made  default.  The  petition  alleged 
the  entryman,  the  patentee  and  defendant's  mother  were  the 
owners  of  the  land,  and  the  Judgment  recited  that  the  allega- 
tions of  the  petition  were  found  to  be  true.  Held,  that,  as- 
suming for  the  purposes  of  the  case  (though  not  allowing) 
that  the  entryman  was  the  apparent  record  owner,  the  judg- 
ment found  that  defendants'  mother  was  the  owner,  and  similar 
recitals  to  those  allegations  in  the  execution,  advertisement 
and  purchaser's  deed,  were  of  the  same  legal  intendment,  and 
all  amounted  to  a  notice  to  the  purchaser  that  she  was  the 
owner  and  she  being  dead  when  the  suit  was  brought  the  pur- 
chaser took  nothing.  [Following  Adams  v.  Gossom,  228  Mo. 
1.  c.  582  et  seq.,  and  overruling  so  much  of  Wilcox  v.  Phillips, 
199  Mo.  288,  as  confiicts  with  the  decision.] 

10.  :     Township     Organization:       Unconstitutional      Law: 

Collateral  Attack.  The  tax  deed  being  held  to  be  void  on  other 
grounds,  such  deep-going  questions  as  whether  the  tax  deed 
was  void  for  that  the  law  creating  township  organization, 
in  pursuance  to  which  the  suit  was  brought  and  the  Judgment 
for  taxes  was  rendered,  was,  after  the  suit  was  brought,  de- 
clared unconstitutional,  and  whether  the  Judgment  for  taxes 
was  res  adjudicate^  and  whether  the  attack  thereon  is  col- 
lateral, are  not  decided,  since  their  decision  is  not  necessary, 
and  such  far-reaching  questions  should  be  decided  only  in  a 
case  where  they  are  decisive. 
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11.  :    Equitable    Interference:      Removing   Void   Tax   Deed. 

E^ren  though  the  tax  deed  and  Judgment  be  void  on  their  face, 
a  second  count  in  the  petition  to  remove  the  deed  as  a  cloud 
on  the  title,  the  other  count  being  in  ejectment,  will  be  al- 
lowed. 

12.   :    Constructive    Notice:      Recorded    Deed    to    Stranger. 

Purchasers  of  land  and  landowners  are  not  obliged  to  take 
constructive  notice  of  the  record  of  deeds  by  strangers  to 
their  title  conveying  the  land  to  other  strangers  to  their 
title.  But  that  is  of  no  consequence  where  the  recitals  in 
the  purchaser's  deed  impart  notice  to  him. 

13.   :    Allowance   for   Taxes    Paid    and    Rents.     Purchasers 

at  a  void  tax  sale  are  to  be  allowed  for  taxes  paid  by  them 
since  their  purchase,  and  they  are  also  chargeable  for  rents 
if  In  possession  under  their  deed. 

Appeal  from  Putnam  Circuit  Court. — Hon.  George  W. 
Wanamaker,  Judge. 

Rbvebsed  and  REjiANDED  {uHth  directions). 

D.  M.  Wihon,  J.  W.  Glapp,  A.  W.  Mullins  and  G. 
W.  Haverfield  for  appellants. 

(1)  Where  by  inadvertence  principles  of  law  have 
been  incorrectly  declared  on  the  first  appeal,  or  where 
later  decisions  have  otherwise  and  correctly  declared 
the  law,  this  court  will  re-examine  and  correct  its  er- 
rors on  the  second  appeal  in  the  same  case.  Mangold 
V.  Bacon,  237  Mo.  496;  Timber  Co.  v.  Railroad,  242  Mo. 
11.  (2)  This  court  will  review  its  own  decisions  on 
second  appeal,  where  no  hardship  would  result  to  in- 
nocent parties.  The  appellate  courts  are  always  open, 
even  upon  the  second  appeal,  for  the  correction  of  er- 
rors and  the  administration  of  justice.  Hamilton  v. 
Marks,  63  Mo.  167;  Bird  v.  Sellers,  122  Mo.  23;  Rut- 
ledge  V.  Railroad,  123  Mo.  131 ;  Wilson  v.  Beckwith,  140 
Mo.  369;  Baker  v.  Railroad,  147  Mo.  152;  Bealey  v. 
Smith,  158  Mo.  522;  Williams  v.  Butterfield,  214  Mo. 
429;  Bank  v.  Douglass  Co.,  146  Mo.  53.  (3)  The  man- 
date of  this  court  directing  that  further  proceedings  be 
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held  in  this  case  in  accordance  with  the  opinion  deliv- 
ered, did  not  change  in  any  way  the  usual  course  of 
proceeding  in  the  case  as  to  any  new  matters  intro- 
duced into  the  record.  Sheppard  v.  Wagner,  240  Mo. 
409;  McMurray  v.  Railroad,  161  Mo.  App.  140.  (4) 
The  facts  being  essentially  different  from  those  on  the 
former  appeal,  this  court  will  not  be  bound  by  its  for- 
mer opinion.  Crispen  v.  Hannovan,  86  Mo.  168 ;  Fuchs 
V.  St.  Louis,  167  Mo.  653;  May  v.  Crawford,  150  Mo. 
525;  Grumley  v.  Webb,  48  Mo.  562.  (5)  The  Town- 
ship  Organization  Law  of  1879  (Laws  1879,  p.  218) 
included  in  the  Revisions  of  1879  (R.  S.  1879,  ch.  162), 
1889  (R.  S.  1889,  ch.  162),  and  1899  (R.  S.  1899,  ch. 
168),  was  unconstitutional.  State  ex  rel.  v.  Gibson, 
195  Mo.  251.  (6)  An  act  adjudged  unconstitutional  is 
as  if  it  had  never  been.  Rights  cannot  be  built  up  un- 
der it  and  it  constitutes  a  protection  to  no  one  who  has 
acted  under  it.  Cooley's  Constitutional  Limitations 
(5  Ed.),  p.  224.  (7)  The  township  a^essor  who  as- 
sessed this  land,  was  wholly  without  authority  to  make 
the  assessment  and  his  assessment  was  null  and  void. 
A  valid  assessment  is  an  essential  prerequisite  to  the 
lawful  exercise  of  the  power  of  taxation.  It  is  a  neces- 
sary condition  of  an  effectual  transfer  of  the  title.  Ab- 
bott V.  Lindenbower,  42  Mo.  168 ;  State  ex  rel.  v.  Rail- 
road, 114  Mo.  1.  (8)  Where  it  affirmatively  appears 
from  the  recitals  in  a  tax  deed  that  no  judgment  was 
rendered  against  the  land  sold  for  taxes  and  intended 
to  be  conveyed  by  it,  the  deed  is  void.  Guffey  v. 
O'R^iley,  88  Mo.  418.  (9)  A  patent  from  the  United 
States  for  land  need  not  be  delivered  nor  recorded. 
It  must  be  recorded  in  the  General  Land  Office  at  Wash- 
ington before  it  is  issued,  and  when  issued  the  grantee 
is  invested  with  the  title.  Our  statute  in  regard  to 
conveyances  does  not  apply  to  patents ;  and  their  effect 
as  vesting  title  and  affording  notice  is  not  dependent 
upon  their  being  recorded.  2  Jones  on  Real  Property, 
sees.  1377,  1378;  Sec.  2809,  R.  S.  1909;  Mosher  v.  Ba- 
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con,  229  Mo.  338;  Patterson  v.  Langston,  69  Miss.  400. 
(10)  The  record  in  this  case  shows  that  the  Wilcoxes 
and  their  grantors  had  been  in  the  constructive  posses- 
sion of  the  land  since  1864,  a  period  of  over  thirty-five 
years,  with  their  deeds  recorded,  and  that  for  fourteen 
consecutive  years,  from  1882  to  1895,  inclusive,  the 
taxes  had  been  paid  on  the  land  by  Mrs.  Wilcox,  after 
her  death  (1884)  by  her  husband,  and  after  his  death 
(1889)  by  her  heirs.  The  collector  had  therefore  knowl- 
edge from  his  own  and  the  county  records  that  the 
Wilcoxes  were  claiming  to  be  and  were  the  actual  own- 
ers of  the  land,  and  the  records  in  the  recorder's  office 
showed  Mrs.  Wilcox  to  be  the  apparent  owner.  Zweig- 
art  V.  Reed,  221  Mo.  33 ;  Evans  v.  Robberson,  92  Mo. 
200;  Watt  v.  Donnell,  80  Mo.  195;  Moore  v.  Woodruff, 
146  Mo.  597;  St.  Joseph  v.  Baker,  86  Mo.  App.  310;  Ev- 
arts  V.  Lumber  Co.,  193  Mo.  433 ;  Stuart  v.  Ramsey,  196 
Mo.  415 ;  Sensenderf er  v.  Kemp,  83  Mo.  588 ;  Swisher 
V.  Sensenderf  er,  84  Mo.  104;  Life  Ins.  Co.  v.  Smith, 
117  Mo.  292;  Feller  v.  Lee,  225  Mo.  319;  Rothenberger 
V.  Garrett,  224  Mo.  191.  (11)  The  record  further 
shows  that  the  collector  knew  from  the  consolidated 
back  tax  book  in  his  office,  and  the  notations  therein  in 
red  ink  under  the  heading  **Name  of  Owner,''  that  Ab- 
bie  D.  Wilcox  or  her  heirs  were  the  last  record  owners 
of  the  land  and  knowing  this  before  suit  was  brought, 
brought  his  suit  accordingly.  The  facts  in  this  record 
are  entirely  different  from  those  in  Payne  v.  Lott,  90 
Mo.  676;  Nolan  v.  Taylor,  131  Mo.  224,  and  Vance  v. 
Carrigan,  78  Mo.  94.  (12)  Tax  suits  must  be  brought 
against  the  owner  of  the  property  and  the  collector 
in  bringing  the  suit  and  the  purchaser  at  the  tax  sale 
are  bound  to  take  notice  of  the  record  of  deeds ;  and  one 
who  buys  at  such  sale  in  a  tax  suit  against  one  not  the 
record  owner  gets  only  the  title  of  the  defendant  in  the 
suit.  Allen  v.  Ray,  96  Mo.  542 ;  Evans  v.  Robberson, 
92  Mo.  192. 
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N.  A.  Franklin,  John  TT.  Bingham,  Calfee  £ 
Painter  and  Campbell  <&  Ellison  for  respondents. 

(1)  All  questions  that  were,  or  might  have  been 
raised  in  the  former  trial  of  this  case,  were,  for  the 
purpose  of  former  adjudication,  determined  and  passed 
upon,  by  the  judgment  of  this  court  at  the  former  hear- 
ing. See  Wilcox  v.  Phillips,  199  Mo.  288;  Donnell  v. 
Wright,  147  Mo.  639;  Spratt  v.  Early,  199  Mo.  491; 
Emmert  v.  Aldridge,  231  Mo.  124;  Cantwell  v.  John- 
son, 236  Mo.  575;  Mangold  v.  Bacon,  237  Mo.  496.  (2) 
Where,  after  an  appeal  a  cause  is  reversed  and  re- 
manded to  the  court  below,  with  special  directions,  that 
court  must  do  what  the  appellate  court  directs,  and 
nothing  more.  Atkinson  v.  Dixon,  70  Mo.  381 ;  State 
ex  rel.  v.  Givan,  75  Mo.  516 ;  Chateau  v.  Allen,  74  Mo. 
56;  Bridge  Co.  v.  Stone,  194  Mo.  175.  (3)  The  law  of 
a  case  as  declared  on  appeal  becomes  the  law  of  the 
case  on  a  second  trial,  especially  where  in  the  former 
appeal,  the  judgment  was  reversed  with  special  direc- 
tions. State  ex  rel.  v.  Edwards,  144  Mo.  467 ;  Rees  v. 
McDaniel,  131  Mo.  681 ;  Railroad  v.  Bridge  Co.,  215  Mo. 
286.  (4)  Wm.  H.  Brownlee  was  the  record  and  appar- 
ent owner  and  the  proper  party  defendant  in  the  tax 
suit.  Wilcox  V.  PhiUips,  199  Mo.  288;  Vance  v.  Cor- 
rigan,  78  Mo.  94;  Watt  v.  Donnell,  80  Mo.  195;  Payne 
V.  Lott,  90  Mo.  676;  Allen  v.  Ray,  96  Mo.  &i2;  Nolan 
V.  Taylor,  131  Mo.  224.  (5)  The  deeds  from  Mont- 
gomiery  to  Martin,  Martin  to  Bradbury  acnd  Bradbury 
to  Wilcox  were  outside  the  chain  of  title  and  of  them- 
selves no  notice  of  title  in  any  one.  Parties  are  not 
chargeal)le  with  the  notice  of  the  record  of  deeds  out- 
side the  chain  of  title.  Williams  v.  Butterfield,  214 
Mo.  425;  Tidings  v.  Pitcher,  82  Mo.  379;  Becker  v. 
Strother,  167  Mo.  306;  Bank  v.  Bank,  171  Mo.  327; 
Dingman  v.  McCoUum,  47  Mo.  372;  Cross  v.  Watt,  206 
Mo.  394;  Crockett  v.  Maguire,  10  Mo.  34;  16  Am.  & 
Eng.  Ency.  Law  (1  Ed.),  p.  800.     (6)    A  judgment 
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obtained  under  a  statute  which  is  afterwards  declared 
unconstitutional  is  valid  until  reversed,  and  cannot  be 
impeached  collaterally.  23  Cyc.  1071,  note  43;  Buck- 
master  V.  Carlin,  4  111.  104;  Cassel  v.  Scott,  17  Ind. 
514.  (7)  It  is  not  permissible  to  show  in  any  collateral 
proceeding  that  the  assessment  on  which  the  taxes  were 
based  was  illegal  and  void,  or  that  the  statute  or  ordi- 
nance authorizing  the  assessment  was  unconstitutional 
or  invalid.  Mayo  v.  Foley,  40  Cal.  281 ;  Mayo  v.  Ah- 
Loy,  32  Cal.  477.  (8)  A  judgment  obtained  under  a 
law  which  had  been  virtually  repealed  by  a  treaty,  de- 
claring that  no  further  proceedings  should  be  taken 
under  such  law,  still  it  can  not  be  avoided  in  a  trial 
of  title  of  lands  claimed  under  such  judgment.  Mc- 
Neil V.  Knight,  4  Mass.  282.  (9)  The  jurisdiction  of 
the  circuit  court  in  an  action  for  delinquent  taxes  is 
founded  on  the  Constitution  and  laws  of  the  State,  and 
its  judgment  therein  cannot  be  impeached  in  a  col- 
lateral suit  by  showing  that  no  assessment  was  made 
against  the  land  for  the  years  for  which  the  taxes  were 
adjudged  delinquent;  also  the  assessment  books,  pa- 
pers and  records  in  the  office  of  the  county  clerk  are 
inadmissible  in  a  collateral  proceeding  to  show  the  in- 
validity of  the  sale  of  land  for  taxes.  Gibbs  v.  South- 
em,  116  Mo.  204;  Evarts  v.  Lumber  &  Mining  Co.,  193 
Mo.  444;  Dorrance  v.  Dorrance,  242  Mo.  666.  (10) 
The  circuit  court  having  general  jurisdiction,  there- 
fore, it  had  jurisdiction  of  the  subject-matter  in  this 
case.  Livingston  v.  Allen,  83  Mo.  App.  294;  Hadley 
V.  Bernero,  103  Mo.  App.  549 ;  Leonard  v.  Sparks,  117 
Mo.  103.  (11)  A  judgment  for  taxes,  if  brought  against 
the  right  parties,  is  conclusive  of  all  questions  as  to 
the  amount  of  taxes  due,  the  regularity  of  the  assess- 
ment, the  certificate  of  the  collector,  and  is  not  open  to 
attack  in  a  collateral  proceeding.  Railroad  v.  View, 
156  Mo.  608 ;  Holt  County  v.  Cannon,  114  Mo.  514.  (12) 
Brownlee  was  the  proper  and  only  necessary  party  de- 
fendant in  the  tax  suit.    He  was  personally  served  and 

Digitized  by  V^OOQIC 


6/2        SUPREME  COUBT  OF  MISSOURI, 

WUcox  V.  PhUlips. 

had  his  day  in  court.  If  the  party  bringing  the  suit 
for  taxes  had  no  authority  to  do  so,  this  fact  cannot 
be  shown  in  a  collateral  attack.  Brownlee,  the  defend- 
ant in  the  tax  suit,  had  an  opportunity  to  be  heard,  but 
sinned  away  his  day  of  grace.  Rankin  v.  Real  Estate 
Co.,  199  Mo.  345 ;  Kansas  City  to  use  v.  Youmans,  213 
Mo.  175;  Robinson  v.  Levy,*  217  Mo.  498;  Mangold 
V.  Bacon,  229  Mo.  473.  (3)  Appellants  in  their  equity 
count  alleges  that  respondents'  tax  deed  is  void  on  its 
face,  and  in  the  next  breath  ask  to  have  it  declared 
a  cloud  on  their  title.  If  it  is  void  on  its  face  it  is  cer- 
tainly no  cloud ;  and  further  if  it  is  void  on  its  face,  that 
fact  could  have  been  shown  on  the  first  trial.  (14) 
Conceding,  which  we  do  not,  that  appellants  have  the 
right  to  ask  the  court  to  consider  the  equity  count  at 
this  time,  they  certainly  ought  to  have  offered  to  do 
equity,  by  a  tender  of  the  taxes  paid  by  respondents. 
Meriwether  v.  Overly,  228  Mo.  248. 

LAMM,  J. — Plaintiffs  sued  defendants,  Phillips 
and  Reed,  in  the  Sullivan  Circuit  Court  in  1902  in 
straight  ejectment  for  120  acres  of  land  situate  in  that 
county,  to-wit,  the  south  half  of  northwest  quarter, 
and  the  northeast  quarter  of  the  southwest  quarter, 
section  3,  township  63,  range  18.  Reed  and  Phillips 
held  a  warranty  deed  from  Campbell  and  Campbell. 
The  latter,  on  motion,  were  permitted  to  come  in  as 
codef  endants,  because  in  privity  with  Phillips  and  Reed 
as  warrantors  of  their  title,  and  filed  answer,  thereby 
making  denials,  but  admitting  the  possession  of  Reed 
and  Phillips.  Reed  and  Phillips  answered  admitting 
possession  and  making  a  general  denial  of  other  aver- 
ments. 

Plaintiffs  are  the  living  (and  descendants  of  de- 
ceased) sons  and  daughters  of  Abbie  D.  Wilcox,  who 
(they  claim)  died  seised  of  the  land. 

Presently  plaintiffs  recovered  and  defendants  ap- 
pealed here.    In  1906  that  judgment  was  reversed  (199 
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Mo.  288)  and  the  cause  was  remanded  for  a  new  trial 
with  directions  hereinafter  noticed.  When  the  case 
went  down,  plaintiffs,  without  objection,  filed  an 
amended  petition  in  two  counts.  The  first  count  was 
in  ejectment  in  conventional  form,  as  was  the  original 
petition ;  the  second  count  was  a  bill  in  equity  to  clear 
up  their  title.  In  the  meantime  (in  1906)  Phillips  and 
Reed  had  reconveyed  to  their  codefendants,  Campbell 
and  Campbell,  by  quitclaiming  the  premises  to  them. 
(Note:  They  had  paid  a  small  sum  down  and  had 
given  a  note  and  deed  of  trust  to  secure  the  balance 
of  the  purchase  price,  which  note  was  surrendered  to 
them  by  Campbell  and  Campbell,  the  latter  repaying 
to  Phillips  and  Reed  their  outlays.  We  find  no  answer 
filed  by  Phillips  and  Reed  to  plaintiffs  amended  peti- 
tion.) The  issues  were  apparently  made  up  by  Camp- 
bell and  Campbell  filing  an  answer  to  the  amended  pe- 
tition, and  plaintiffs  replying  thereto.  This  answer  ad- 
mits possession  in  Campbell  and  Campbell  and  they  as- 
sume the  burden  of  the  defense,  Phillips  and  Reed  ap- 
parently dropping  out.  The  cause  came  on  for  its  new 
hearing  in  the  Putnam  Circuit  Court  on  change  of 
venue  granted  on  the  Campbells'  application.  Pres- 
ently on  such  hearing  the  court  found  for  defendants 
on  both  counts  and  from  a  judgment  following  in  de- 
fendants' favor  plaintiffs  in  turn  appeal. 

Briefly  in  outline  the  case  is  this:  Charles  Jones 
was  a  private  in  Captain  Alsberry's  company,  Ken- 
tucky militia,  in  the  War  of  1812.  That  company  was 
in  the  military  services  of  the  United  States  in  that 
war.  Jones  duly  received  a  military  land  warrant  en- 
titling him  to  locate  120  acres  of  land  as  bounty  land 
for  his  services  as  such  soldier.  Thereupon  Jones 
transferred  his  warrant  to  William  H.  Brownlee. 
Thereupon  Brownlee,  in  the  proper  local  land  oflSce,  lo- 
cated the  warrant  upon  the  land  in  suit,  and  in  turn 
received  a  due  oflBcial  certificate  of  such  location,  which 
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he  duly  assigned  to  one  James  Montgomery.  By  virtae 
of  such  warrant,  such  assignment  of  the  warrant,  such 
location  of  the  warrant  upon  the  land  in  dispute,  such 
certificate  of  location,  and  such  assignment  of  such 
certificate  (and  on  due  showing  made  of  all  such  facts), 
James  Buchanan  on  the  16th  day  of  June,  1860,  acting 
for  the  Government  of  the  United  States,  as  Presi- 
dent, duly  issued  a  patent  to  that  Montgomery  for  said 
lands,  and  said  patent  was  at  onoe  duly  recorded  as 
required  by  United  States  statute  in  Vol.  215,  p.  286, 
in  the  office  of  the  Recorder  of  the  General  Land  Of- 
fice at  Washington,  D.  C.  This  patent  was  not  re- 
corded in  the  office  of  the  recorder  of  deeds  of  Sullivan 
county  until  forty-two  years  passed,  to-wit,  on  the  2nd 
day  of  August,  1902. 

At  the  time  the  presently  mentioned  tax  suit  was 
brought,  the  records  of  Sullivan  county  showed  as  fol- 
lows: (1)  A  tract  book,  duly  certified  by  the  proper 
local  land  office  register,  duly  on  file,  showing  the  land 
entered  by  W.  H.  Brownlee  as  entryman  in  1857;  (2) 
the  consolidated  back  tax  book  showing  in  a  column 
headed  ** owner"  that  W.  H.  Brownlee,  James  Mont- 
gomery, Abbie  D.  Wilcox  or  **her  heirs*'  were  own- 
ers; (3)  and  the  deed  records  showing  a  chain  of  title 
by  duly  recorded  deeds  beginning  with  James  Mont- 
gomery and  ending  with  a  deed  to  Abbie  D.  Wilcox. 

Plaintiffs  claim  under  said  patent  and  said  mesne 
conveyance  duly  recorded. 

Defendants  claim  under  a  tax  suit  in  the  Sullivan 
Circuit  Court  (against  said  Brownlee,  said  Montgom- 
ery and  said  Abbie  D.  Wilcox,  she,  as  said,  being  plain- 
tiffs'  ancestor) — such  suit  ripening  into  a  judgment 
in  April,  1900,  followed  by  a  special  execution  there- 
on, a  levy,  a  sale  made  in  October,  1900,  and  a  sheriff's 
deed  to  defendants,  Campbell  and  Campbell,  purchas- 
ers. 

There  was  no  service  in  the  tax  suit  on  James. 
Montgomery,  patentee,  but  W.  H.  Brownlee,  entryman, 
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was  personally  served  and  made  no  defense.  As  to 
Abbie  D.  Wilcox,  she  was  ostensibly  served  by  an  order 
of  publication,  but  in  fact  had  died  in  1884.  Her  hus- 
band, William,  died  in  1889.  None  of  plaintiffs  were 
parties  to  that  suit.  The  delinquent  taxes  merged  in 
the  tax  judgment  were  assessed  and  levied  for  the  years 
1895,  '96,  '97  and  '98.  The  judgment,  as  said,  was 
rendered  in  1900.  Abbie  D.  Wilcox  during  her  life, 
subsequently  William,  her  husband,  during  his,  and 
plaintiffs  on  the  death  of  both,  paid  the  taxes  to  the 
proper  tax  oflBcers  (presumably  by  coiTespondence) 
for  the.  years  1882,  1883,  1884,  1885,  1886,  1887,  1888, 
1889,  1890,  1891,.  1892,  1893  and  1894. 

Questions  raised,  to  be  disposed  of  understand- 
ingly,  will  require  more  particularity  in  statement  of 
facts  and  pleadings ;  such  particularity  will  be  supplied 
in  connection  with  a  disposition  of  those  questions  in 
the  course  of  the  opinion. 

So  much  for  a  general  outline  by  way  of  state- 
ment. We  will  consider  the  case  under  two  heads,  to- 
wit,  first,  of  a  certain  motion  on  which  defendants  place 
emphasis  and,  second,  of  the  merits. 

Li  our  opinion  the  judgment  was  for  the  wrong 
party  and  stands  to  fall — this  because: 

L    Of  defendants'  motion  to  dismiss  the  appeal  {and 
herein  of  res  adjudicata). 

At  practically  the  same  time  of  filing  briefs,  de- 
fendants filed  a  motion  to  dismiss  the  appeal  on  the 
ground  of  res  adjudicata  and  briefed  the  point.  In 
their  brief  proper  the  same  question  is  raised.  The 
point  hinges  on  the  fact  that  the  judgment  appealed 
from  in  the  first  appeal  was  reversed  and  the  cause 
was  remanded  to  the  circuit  court  with  the  following 
directions :  '  *  To  be  proceeded  with  therein  in  accord- 
ance with  this  opinion."  The  contention  is  that  the 
lower  court  had  no  authority  under  that  form  of  re- 
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versal  accompanied  with  sucli  directions  to  permit  an 
amended  petition  to  be  filed  or  to  try  the  case  over 
again,  but  was  restricted  to  entering  a  judgment  for 
defendants.  Hence  when  it  entered  such  judgment  it 
was  in  conformity  with  the  authority  of  our  mandate 
on  the  first  appeal  and  no  second  appeal  lies. 

If  the  premises  were  correct  the  conclusion  con- 
tended for  might  follow,  but  the  premises  are  not  cor- 
rect. In  the  first  place,  the  general  doctrines  of  this 
court  on  what  questions  are  open  on  a  second  appeal 
in  the  same  case  have  been  so  lately  announced  on  a 
review  of  our  cases  in  Mangold  v.  Bacon,  237  Mo.  1.  c. 
512  et  seq.,  as  to  need  no  extended  exposition.  Prying 
minds  may  consult  that  case  and  the  authorities  there 
noticed  and  canvassed.  There  is  no  pronouncement 
there  made  standing  as  an  insurmountable  obstacle  in 
the  road  of  considering  the  merits  of  this  case  on  a 
second  appeal.  So  late  is  that  case  and  so  full  is  its 
discussion  that  we  decline  to  restate  its  doctrines  or 
consider  them  anew. 

In  the  next  place,  in  this  case  there  are  important 
questions  not  determined  in  the  former  appeal,  and,  ob- 
serve, the  pleadings  without  objection  were  amended, 
raising  issues  on  which  such  questions  depend.  For 
instance,  for  the  first  time  do  plaintiffs  ask  equitable 
relief  on  divers  equitable  grounds. 

Moreover,  if  by  inadvertence  of  counsel  (or  onr 
own)  the  former  appeal  broke  on  a  proposition,  which, 
when  illuminated  by  new  discussion,  new  briefs  and 
fuller  and  maturer  consideration,  we  deem  to  need 
modification,  then,  the  authorities  cited  in  the  Mangold- 
Bacon  case  abundantly  point  to  our  duty  and  authority 
to  make  the  modification  ex  debito  justitiae;  for,  as  said 
in  the  Mangold-Bacon  case,  *'An  appellate  court  is  a 
court  for  the  correction  of  errors — ^its  own  as  well  as 
others.  In  correcting  the  errors  of  lower  courts  we  do 
not  proceed  on  the  theory  we  make  none  of  our  own.*' 
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Nor,  closer  home,  is  there  anything  in  the  phrase 
employed  by  us  in  remanding  this  case  when  here  be- 
fore, to-wit,  *'to  be  proceeded  with  therein  in  accord- 
ance with  thig  opinion,"  which  forecloses  the  right  to 
amend,  to  raise  new  issues  and  to  have  the  case  on  a 
second  appeal  determined  on  a  record  presented  by 
such  second  appeal.  In  Sheppard  v.  Wagner,  240  Mo. 
1.  c.  442  et  seq.,  we  held  in  judgment  a  motion  for  a 
rehearing  in  which  the  point  was  made  that  the  lan- 
guage in  the  opinion  handed  down  amounted  to  a  fore- 
closure of  all  possible  questions  and  to  a  direction  to 
enter  judgment,  which  language  follows,  to-wit: 
**  Judgment  reversed  and  cause  remanded  to  be  pro- 
ceeded with  according  to  the  views  in  this  opinion  ex- 
pressed." Observe,  that  language  is  of  the  same  im- 
port as  that  now  held  in  judgment.  In  overruling 
that  motion  our  Brother  Graves,  speaking  for  us  all, 
construed  that  language  against  the  views  of  movent, 
saying,  inter  alia: 

**.  .  .  When  we  remanded  the  case  for  new  trial 
we  had  in  view  the  fact  that  the  answer  might  be 
made  more  specific.  .  .  .  This  was  one  among  sev- 
eral things  which  prompted  a  remanding  of  the  cause. 
Our  judgment  was  not  a  remanding  of  the  cause  with 
directions  to  enter  any  specific  judgment,  nor  to  pro- 
ceed in  any  particular  way.  ...  If  the  defendant 
Ella  Wagner  can  show  her  right  to  this  property 
through  another  valid  agreement  and  transaction,  the 
case  is  still  open  for  that  purpose. '^ 

In  remanding  the  case,  after  reversing  the  judg- 
ment, we  might  have  foreclosed  the  right  of  amend- 
ment, we  might  have  entered  judgment  ourselves  or 
(what  would  be  the  same  in  effect)  have  ordered  the 
lower  court  to  enter  a  specified  one  and  end  the  litiga- 
tion, but  we  did  neither  the  one  thing  nor  the  other, 
and,  under  the  doctrine  of  the  Sheppard- Wagner  case, 
the  right  to  amend  was  open.    Shall  we  now  tread  back 
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and  make  the  new  hearing  on  new  issues  and  the  new 
appeal  mummery  f 

Furthermore  (and  as  equally  decisive),  the  point 
now  up  was  not  made  below  nor  passed  upon  by  the 
trial  court.  Defendants'  learned  counsel  made  no  mo- 
tion below  for  judgment  because  of  our  direction.  Why 
not  if  they  then  thought  as  they  think  nowT  We  think 
they  must  be  taken,  secundum  regulam,  as  not  so  un- 
derstanding the  direction  at  that  time,  because  they 
without  a  finger  of  protest  lifted  saw  an  amended  pe- 
tition filed,  then  they  filed  a  new  answer,  then,  as  a 
first  step  in  a  new  hearing  on  the  merits,  they  cast  an 
anchor  to  the  windward  by  taking  a  change  of  venue 
on  the  theory  the  judge  was  prejudiced.  Was  the  judge 
so  prejudiced  he  would  not  be  likely  to  obey  our  direc- 
tions if  he  was  asked  to  ?  That  would  be  an  astound- 
ing case  of  prejudice.  Attend  to  defendants'  afiidarit 
for  a  change  of  venue.  It  recites  that  'Hhe  case  stands 
for  trial  at  this  term  of  court"  and  that  **  petitioner 
has  good  reason  to  believe  and  does  believe  that  (>- 
fendants  in  the  above  caise  cannot  have  a  fair  and  im- 
partial trial,"  etc.  It  thus  appears  that  defenrlants 
expected  and  wanted  a  ** trial,"  not  a  judgment  as  of 
course  as  if  per  our  direction,  as  defendants  now  con- 
tend. 

So  the  question  is  raised  here  on  the  heels  of  the 
hearing  for  the  first  time ;  hence  it  not  only  comes  late 
as  smacking  of  afterthought,  but  is  in  the  teeth  of  trial 
theories  and  the  rule  of  appellate  practice  in  that  re- 
gard. 

At  the  hearing  at  our  bar  the  motion  to  dismiss 
was  taken  with  the  case.  The  premises  in  mind,  let  it 
be  overruled.  With  that  ruling  there  falls  out  of  the 
case  the  same  question  in  defendants'  principal  brief. 

II.    Of  the  merits. 

There  are  some  subsidiary  questions  we  set  aside 
for  the  present,  to  be  recurred  to  if  deemed  material. 
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For  present  purposes  we  assume  that  Abbie  D.  Wilcox 
died  seised  of  the  land,  and  that  by  descent  cast  the  title 
inured  to  her  husband,  her  living  children  and  the  de- 
scendants of  those  dead.  When  the  life  estate  of  her 
husband  fell  in  by  his  death,  the  entire  true  title  and 
actual  ownership  inured  to  plaintiffs  on  the  assump- 
tion made.  Now  they  were  not  parties  to  the  tax  suit, 
instituted,  say,  fifteen  years  after  their  ancestor's  death 
and  one  year  after  the  death  of  Abbie 's  husband,  hence 
they  had  no  day  in  court  in  that  case.  Due  process  of 
law  depends  on  service,  i.  e.,  notice,  and,  absent  notice, 
due  process  was  not  given  them.  As  pointed  out  in 
Womach  v.  St.  Joseph,  201  Mo.  1.  c.  482:  '*  *Due  pro- 
cess of  law'  means  law  in  the  regular  course  of  admin- 
istration through  the  courts.  [Jones  v.  Yore,  142  Mo. 
1.  c.  44.]  The  term  *due  process  of  law'  is  equivalent 
to  the  term  *the  law  of  the  land' — a  term  as  old  as 
Magna  Charta.  And,  as  said  by  Webster  in  a  brief 
sparkling  forever  as  a  jewel  in  the  crown  of  the  Ameri- 
can Bar  in  the  Dartmouth  College  Case  (See  4  Wheat. 
1.  c.  581),  'By  the  law  of  the  land  is  most  clearly  in- 
tended the  general  law;  a  law,  which  hears  before  it 
condenms;  which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  The  meaning  is,  that  every 
citizen  shall  hold  his  life,  liberty,  property  and  immu- 
nities, under  the  protection  of  the  general  rules  which 
govern  society.'  [Barber  Asphalt  Co.  v.  Ridge,  169 
Mo.  1.  c.  384.]  'In  judicial  proceedings,'  says  Andrews, 
J.,  in  Bertholf  v.  O'ReiUy,  74  N.  Y.  509,  'due  process 
of  law  requires  notice,  hearing  and  judgment.  .  .  . '  " 
Defendants'  proposition  is,  at  bottom,  that  plain- 
tiffs lose  their  land  because  of  our  taxation  statutes 
and  a  certain  admitted  fact,  to-wit,  the  non-recording 
of  a  United  States  patent  in  Sullivan  county  issued 
over  half  a  century  before  to  James  Montgomery 
through  whom  and  his  vendees  and  subvendees  they 
hold  title — a  patent  duly  recorded  by  the  Government 
at  the  place  appointed  by  United  States  statute.    It  will 
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be  of  interest  to  examine  the  reasons  why  that  appar- 
ently astonishing  result  is  said  to  follow. 

(a)  It  is  argued,  in  effect,  that  the  record  of  Sul 
livan  county  at  the  time  of  the  suit  showed  William  H. 
Brownlee,  the  entryman,  to  be  the  apparent  record 
owner,  that  there  was  personal  service  on  him  in  the 
tax  suit,  hence  the  purchasers  at  the  tax  sale  got  a 
good  title.  This  argument,  we  submit,  proceeds  on  an 
entire  fundamental  misconception  of  law  and  of  the 
facts  of  this  record.  It  might  be  admitted  that  defend- 
ants acquired  Brownlee 's  title;  but  does  something 
come  out  of  nothing?  When  they  got  his  title  did  they 
get  anything  f    Had  he  any  title  at  all  f 

But  defendants'  contention  connects  itself  with 
our  laws  relating  to  taxation  and  the  bringing  of  tax 
suits  for  the  purpose  of  coercing  the  payment  of  con- 
tributions imposed  by  government  as  a  sovereign  in 
order  that  the  various  functions  of  the  State  might  not 
perish,  and  the  question  shifts  itself  and  comes  to  be 
this :  Is  there  anything  in  those  laws  or  in  our  adjudi- 
cations that  passes  the  title  of  those  true  owners  who 
had  no  day  in  court  to  a  tax  purchaser  because  of  the 
fact  that  a  half  century  ago  the  patentee  through 
whom  those  owners  hold  neglected  to  record  his  patent 
in  the  county?  That  such  question  must  be  answered 
in  the  negative  results,  I  think,  from  the  following  pos- 
tulates : 

(1)  In  the  first  place  it  would  seem  that  to  pass 
title  or  impart  notice  neither  a  patent  from  the  United 
States  nor  a  patent  from  the  State  itself  needs  record 
in  the  county  in  which  the  land  is  situate.  *'A  patent 
from  the  United  States  fot  land  need  not  be  delivered 
or  recorded.  Title  by  patent  from  the  United  States 
is  title  by  record ;  and  though  it  is  usual  to  deliver  a 
patent  to  the  claimant,  as  in  case  of  deeds,  yet  delivery 
of  it  is  not  necessary.  'The  acts  of  Congress  provide 
for  the  record  of  all  patents  for  land  in  an  oflSce,  and 
in  books  kept  for  that  purpose.    An  officer  called  the 
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** recorder*'  is  appointed  to  make  and  to  keep  these 
records.  He  is  required  to  record  every  patent  before 
it  is  issued,  and  to  countersign  the  instrument  to  be 
delivered  to  the  grantee.  This,  then,  is  the  final  record 
of  the  transaction — the  legally  prescribed  act  whicE 
completes  what  Blackstone  calls  ''title  by  record,'' — 
and  when  this  is  done  the  grantee  is  invested  with  that 
title.  The  statutes  in  regard  to  recording  do  not  apply 
to  conveyances  by  a  State.  Such  conveyances  may  be 
recorded,  and  generally  are,  but  their  effect  as  vesting 
title  and  affording  notice  is  not  dependent  upon  their 
being  recorded.'  "  [2  Jones,  Real  Prop.,  sees.  1377- 
1378;  Mosher  v.  Bacon,  229  Mo.  1.  c.  358  et  seq.]  The 
statutes  of  the  State  of  Missouri,  recognizing  the  fact 
that  patents  emanate  from  the  General  Government  and 
evidence  acts  of  that  Government  as  overlord,  do  not 
require  as  a  condition  precedent  to  vesting  title  or 
imparting  notice  that  such  patents  be  recorded  in  the 
county  in  which  the  land  is  situate.  It  would  be  un- 
commonly revolutionary  and  singular  if  they  assumed 
such  hostile  and  unconstitutional  attitude.  To  the  con- 
trary, our  statutes  are  merely  permissive  and  use  the 
phrase  ''may  be  recorded."  [R.  S.  1909,  sec.  10390.] 
Conveyances  that  must  be  recorded  are  mentioned  in 
another  section.  [Ibid.,  sec.  10381.]  Why  should  tax- 
ing oflScers  and  tax  purchasers  not  be  charged  with  no- 
tice of  United  States  grants  by  way  of  patents  duly  re- 
corded where  the  law  under  which  they  are  made  re- 
quires a  record!  But,  because  of  what  follows,*we  need 
not  pursue  the  subject  or  allow  the  case  to  ride  off 
solely  on  such  view,  though  that  view  might  settle  this 
case  if  followed  to  its  logical  conclusion;  for,  in  that 
view  of  it,  the  record  of  Montgomery's  patent  in  the 
proper  office  in  Washington,  D.  C,  imparted  notice  as 
a  matter  of  law. 

(2)  In  the  second  place  it  is  a  mistake  to  suppose 
that  our  taxing  laws  proceed  on  the  theory  that  the 
landowner  loses  his  land  in  any  way  or  on  any  prin- 
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ciple  diflfering  from  the  way  and  principle  on  which 
landowners  lose  their  land  on  general  or  special  judg- 
ments followed  by  sheriffs'  deeds.  Contra;  those  ways 
and  principles  are  precisely  the  same  and  all  relate, 
in  the  particulars  in  hand,  to  the  question  of  purchas- 
ing in  good  faith,  that  is,  without  notice.  In  other 
words,  a  tax  purchaser  stands  in  the  shoes  of  any  other 
purchaser  at  sheriffs'  sales.  If  the  other  purchaser 
would  get  title,  the  tax  purchaser  gets  one  and  not 
otherwise.  Tax  suits  are  required  by  the  statute  to  be 
brought  against  the  owner  of  the  land.  If  that  owner 
has  kept  his  title  off  of  record  and  if  the  suit  is  brought 
against  the  last  apparent  record  owner  and  the  pur- 
chaser buys  without  any  notice  of  the  fact  that  the 
apparent  record  owner  has  parted  with  his  title  to 
another,  then,  the  true  owner  loses  his  land.  Whyt 
Because  he  neglected  to  record  his  deed  and  thereby 
impart  notice  of  his  title.  If  one  of  two  stands  to  lose, 
the  law  puts  the  loss  on  the  one  whose  neglect  caused 
it.  But  we  have  never  held  that  a  record  notice  is  the 
only  method  of  imparting  notice  of  an  outstanding  ti- 
tle. The  doctrine  of  this  court  is  that  if  the  party  re- 
lying on  the  lack  of  notice  of  land  ownership  in  an- 
other at  the  time  of  his  execution  purchase  has  actual 
notice  dehors  the  record,  then  a  record  notice  to  such 
party  fills  no  office  and  becomes  unnecessary.  In  Har- 
rison Machine  Works  v.  Bowers,  200  Mo.  1.  c  231  et 
seq.,  our  pertinent  recording  and  tax  statutes  are  con- 
sidered.* There  seems  to  be  such  a  widespread  and 
mischievous  notion  abroad  to  the  effect  that  there  is 
something  peculiar  about  tax  sales  and  tax  deeds  tak- 
ing them  out  of  the  generally  recognized  principles  re- 
lating to  notice  of  ownership  in  another  that  it  may 
not  be  amiss  to  reproduce  a  part  of  what  is  there  said: 
'*If  an  unrecorded  deed  from  the  apparent  record 
owner  of  land  to  a  bona-fide  grantee  be  put  of  record 
after  a  judgment  against  such  apparent  record  owner 
but  before  a  sale  under  execution  issued  on  that  judg- 
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ment,  the  grantee  in  such  deed  will  hold  tho  land  as 
against  the  purchaser  at  such  sale ;  but  it  is  not  so  if 
such  deed  be  recorded  after  the  execution  sale.  See, 
Davis  V.  Ownsby,  14  Mo.  170,  and  a  long  current  of 
authority  flowing  from  that  leading  case. 

"Like  reason  makes  like  law.  Hence,  the  forego- 
ing proposition  has  been  applied  where  an  attachment 
was  levied  on  land  standing  in  the  name  of  the  defend- 
ant in  the  attachment  suit.  It  has  been  held  that  if 
such  defendant  part  with  his  title  to  a  bona-fide  pur- 
chaser by  executing  a  deed,  which  §uch  purchaser  had 
failed  to  record  before  the  levy  of  the  attax^hment  but 
which  he  records  prior  to  a  sale  under  the  attachment 
proceedings,  he  would  hold  the  land  against  the  pur- 
chaser at  such  sheriff's  sale.  [Hannah  v.  Davis,  112 
Mo.  1.  c.  607;  Hope  v.  Blair,  105  Mo.  1.  c.  95.] 

**The  foregoing  cases  but  promulgate  the  spirit 
and  substance  of  the  statutes  of  this  State.  For  in- 
stance, section  923,  Revised  Statutes  1899,  provides  that 
'every  instrument  in  writing  that  conveys  any  real  es- 
tate, or  whereby  any  real  estate  may  be  affected,  in 
law  or  equity,  proved  or  acknowledged  and  certified 
in  the  manner  hereinbefore  prescribed,  shall  be  re- 
corded in  the  oflSce  of  the  recorder  of  the  county  in 
which  such  real  estate  is  situated.'  The  next  section  is 
as  follows:  'Every  such  instrument  in  writing,  certi- 
fied and  recorded  in  the  manner  hereinbefore  pre- 
scribed, shall,  from  the  time  of  filing  the  same  with  the 
recorder  for  record,  impart  notice  to  all  persons  of  the 
contents  thereof  and  all  subsequent  purchasers  and 
mortgagees  shall  be  deeemd,  in  law  and  equity,  to  pur- 
chase with  notice.'  And  the  next  section  reads  as  fol- 
lows: 'No  such  instrument  in  writing  shall  be  valid, 
except  between  the  parties  thereto,  and  such  as  have 
actual  notice  thereof,  until  the  same  shall  be  deposited 
with  the  recorder  for  record. ' 

"The  principles  of  law  giving  a  sheriff's  deed  up- 
on a  tax  judgment  and  sale  precedence  over  an  unre- 
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corded  deed  from  the  apparent  record  owner  are  but 
the  principles  announced  in  the  foregoing  statutes  and 
the  foregoing  cases.  The  leading  case  on  the  effect 
of  a  tax  deed  borrows  and  uses  the  same  principles  ap- 
plicable to  an  unrecorded  deed  from  the  apparent  rec- 
ord owner  in  cases  arising  on  sheriff's  sales  on  ordi- 
nary judgments.  [Vance  v.  Corrigan,  78  Mo.  94.]  And 
it  has  been  held  in  a  very  late  case  (Stuart  v.  Ram- 
sey, 196  Mo.  404),  that  if  the  execution  purchaser  un- 
der a  tax  sale  had  notice  of  an  unrecorded  deed,  then, 
his  title  acquired  at  the  tax  sale  was  inferior  to  that 
of  the  grantee  in  such  unrecorded  deed.  The  same 
doctrine  was  recognized  (arguendo)  in  Allen  v.  Ray, 
96  Mo.  542." 

It  is  true  in  the  Bowers  case  we  were  dealing  with 
a  case  where  the  true  owner  put  his  hitherto  unrecorded 
deed  on  record  pending  the  tax  suit,  but  we  were  also 
considering  the  registry  acts  in  connection  with  the 
statutes  relating  to  tax  suits  with  the  purpose  of  show- 
ing that  the  purchaser  at  a  tax  sale  stands  precisely 
in  the  position  of  an  execution  purchaser  at  any  other 
sale,  and  that  he  gets  no  title  where  he  has  notice  of  an 
outstanding  title  in  another  (1)  either  by  the  record 
of  the  unrecorded  deed  during  the  pendency  of  the  tax 
suit  (2)  or  such  record  after  judgment  and  before  the 
tax  sale,  (3)  or  (which  is  close  home)* where  he  gets 
such  notice  dehors  the  deed  record.  The  adjudicated 
cases  are  in  accord  on  all  the  propositions  just  an- 
nounced and  the  last  proposition  we  will  pursue  fur- 
ther. The  leading  case  of  Vance  v.  Corrigan,  78  Mo. 
94,  recognizes  it  arguendo.  Watt  v.  Donnell,  80  Mo. 
1.  c  198,  recognizes  it.  Lucas  v.  Land  &  Cattle  Co., 
186  Mo.  1.  c.  456,  recognizes  it  by  necessary  inference. 
Sugg  V.  Duncan,  238  Mo.  423,  recognizes  it  similarly. 
Moore  v.  Woodruff,  146  Mo.  1.  c.  602,  recognizes  it  sim- 
ilarly. All  those  cases  (and  many  more  might  be 
cited)  lay  down  the  general  nile  that  if  the  tax  suit  is 
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brought  against  the  person  who  appeared  from  the  rec- 
ord to  be  owner  the  purchaser  gets  title,  but  mark  the 
weighty  exception,  viz.:  '^In  the  absence  of  notice  of 
facts  that  such  person  is  not  the  true  oivner." 

In  Stuart  v.  Ramsey,  196  Mo.  1.  c.  415  et  seq.  (g. 
v.),  is  an  extended  discussion  on  the  invalidity  of  a 
tax  title  arising  from  the  fact  the  purchaser  was  in- 
formed before  his  purchase  that  another,  the  true 
owner,  claimed  the  land  and  who  was  not  a  party  to  the 
suit.  The  proposition  is  there  announced  that  the  true 
owner  does  not  lose  his  land  under  such  circumstances 
and  the  grounds  of  such  conclusion  are  satisfactorily 
put  as  resting  on  the  general  doctrine  that  he  who 
takes  a  deed  with  actual  notice  of  an  outstanding  deed 
carrying  the  title  takes  it  subject  to  the  outstanding 
title.  In  the  Watt-Donnell  case,  supra,  notice  was  im- 
parted by  actual  possession  in  the  party  holding  the 
outstanding  title.  In  the  Stuart-Ramsey  case  the  tax 
purchaser  was  put  upon  inquiry  by  a  verbal  notice  that 
the  tax  judgment  defendant  had  parted  with  his  title. 
In  the  latter  case  this  court  rigidly  applied  the  doc- 
trine of  plenary  notice  from  being  put  on  inquiry  by 
facts  and  circumstances.  ' '  It  has  often  been  decided  by 
this  court,''  said  Gantt,  J.,  in  the  Stuart-Ramsey  case, 
'*that  if  one  has  notice  of  the  actual  possession  of  land 
which  another  has,  it  will  be  notice  to  him  of  that 
other's  title.  [Masterson  v.  Railroad,  72  Mo.  342; 
Davis  V.  Briscoe,  81  Mo.  27;  Freeman  v.  MofiBtt,  119 
Mo.  280;  St.  Joseph  v.  Baker,  86  Mo.  App.  310;  Wig- 
genhom  v.  Daniels,  149  Mo.  160.]  But  these  cases  do 
not  mean  that  actual  notice  of  one's  title  may  not  be 
imparted  otherwise  than  by  actual  possession  of  the 
land.  Actual  notice  within  the  meaning  of  our  law  is 
used  in  contradistinction  to  the  constructive  notice  im- 
parted by  the  record  of  a  conveyance.  It  does  not  mean 
direct  evidence  that  the  subsequent  purchaser  actually 
knew  of  the  existence  of  the  deed.  Any  proper  evi- 
dence tending  to  show  it,  facts  and  circumstances  com- 
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ing  to  his  knowledge  that  would  put  a  man  of  ordi- 
nary circumspection  upon  inquiry,  will  suflSce.  [Man- 
pin  V.  Emmons,  47  Mo.  304.]  As  said  by  this  court  in 
Conn.  Mutual  Life  Ins.  Co.  v.  Smith,  117  Mo.  1.  c.  292: 
*  Courts  of  equity,  since  their  earliest  foundation,  have 
always  recognized  that  the  still,  small  voice  of  sug- 
gestion, emanating  as  it  will  from  contiguous  facts  and 
surrounding  circumstances,  pregnant  with  inference 
and  provocative  of  inquiry,  is  as  potent  to  impart  no- 
tice as  a  Presidential  proclamation  or  any  army  with 
banners.*  In  Sensenderfer  v.  Kemp,  83  Mo.  1.  o.  588, 
Black,  J.,  speaking  for  the  court  said:  'Notice  *4s 
actual  when  the  purchaser  either  knows  of  the  exist- 
ence of  the  adverse  claim  of  title  or  is  conscious  of 
having  the  means  of  knowledge,  although  he  may  not 
use  them,"  [Speck  v.  Riggin,  40  Mo.  405.]*  [See, 
also,  Swisher  v.  Sensenderfer,  84  Mo.  104.]  *' 

In  Zweigart  v.  Reed,  221  Mo.  33,  the  case  was  ruled 
on  the  doctrine  of  Stuart  v.  Ramsey,  on  facts  slightly 
differing  but  equivalent  in  substance  to  those  in  the 
Stuart-Ramsey  case.  In  the  Zweigart-R-eed  case  Reed 
bought  from  Dunnegan  by  quitclaim  deed,  who,  in  turn, 
was  the  purchaser  at  the  tax  sale,  and  therefore  held 
subject  to  the  equities  between  the  true  owner,  the 
plaintiflf,  and. Dunnegan  and  was  cast  because  Dunne- 
gan was  put  on  inquiry  and  was  charged  with  notice 
of  the  facts  which  such  inquiry,  reasonably  pursued, 
would  disclose.  Assuming,  therefore,  without  citing 
other  authorities,  that  the  rule  is  that  where  a  pur- 
chaser at  a  tax  sale  has  knowledge  of  facts  and  cir- 
cumstances prompting  an  inquiry  on  the  part  of  a  rea- 
sonably prudent  person  and  where  such  inquiry  from 
the  proper  source  would  have  disclosed  the^  real  owner 
of  the  land,  then,  the  purchaser  takes  nothing  by  the 
tax  deed  because  legal  notice  always  follows  facts  suffi- 
cient to  put  a  person  on  such  inquiry,  we  come  to  the 
facts  in  the  instant  case. 
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(3)  Undoubtedly  those,  officers  charged  with  the 
duty  of  collecting  taxes  in  Sullivan  county  had  notice 
of  the  fact  that  Abbie  D.  Wilcox  or  her  heirs  had  been 
paying  the  taxes  on  this  land  for  many  years  imme- 
diately prior  to  the  years  on  which  the  tax  delinquency 
arose.  Evidently,  too,  they  had  some  sort  of  notice  of 
Montgomery's  patent,  or  at  least  of  his  sometime 
claim.  They  knew,  too,  from  the  tract  book  that 
Brownlee  was  entryman.  We  say  so  much  as  that  be- 
cause in  the  consolidated  back  tax  book  in  the  column 
headed  '*  owner '^  appeared  a  notation  in  the  county 
clerk's  hand- writing  that  Brownlee,  Montgomery,  Ab- 
bie D.  Wilcox,  ''or  her  heirs"  were  owners.  Armed 
with  that  information  in  that  book  the  tax  attorney, 
omitted  from  his  petition  the  heirs  of  Abbie  D.  Wil- 
cox and  made  Brownlee,  Montgomery  and  Abbie  D. 
Wilcox  parties  defendant,  alleging  therein  that  they 
were  the  owners  of  the  land.  So,  the  judgment  recited 
that  the  allegations  of  the  petition  were  found  to  be 
true.  Hence  the  court  found  and  spread  of  record  the 
fact  that  Abbie  D.  Wilcox  was  an  owner.  We  so  held 
on  a  similar  state  of  facts  in  a  late  case.  [Skillman 
V.  Clardy,  256  Mo.  297.]  So,  the  execution  made  a  sim- 
ilar recital,  the  levy  was  on  her  interest,  the  advertise- 
ment of  the  sheriff's  sale  nlade  a  similar  recital,  and 
(to  cap  the  climax)  the  very  sheriff's  deed  under  whi(di 
Campbell  and  Campbell  hold  made  recitals  meaning  in 
legal  intendment  that  they  purchased  her  interest  in 
the  land.  In  this  state  of  the  record  all  question  of 
notice  to  the  tax  purchasers  of  Mrs.  Wilcox's  owner- 
ship is  set  at  rest  by  an  adjudication  of  this  court  in 
Adams  v.  Gossom,  228  Mo.  1.  c.  582  et  seq.  In  the 
Adams-Gossom  case,  as  in  the  instant  case  ,the  tax  pur- 
chaser entered  into  possession  under  his  sheriff 's.  deed. 
In  that  case  Adams  was  dead  and  here  Mrs.  Wilcox  was 
dead.  In  that  case,  as  in  the  instant  case,  th6  dead 
Adams  was  a  party  defendant  brought  in  by  publica- 


Digitized  by 


Google 


688        SUPREME  COURT  OF  MISSOURI, 

WUcox  ▼.  Phillips. 

tion  together  with  a  fornjer  record  owner,  one  Stay, 
and  we  there  said : 

'^But  in  our  case  Oossom  had  notice  of  Adams's 
title  and  esta^  by  the  very  proceedings  under  which 
he  bought.  Adams  was  owner  in  fact  He  was  notified 
by  publication  as  owner.  He  was  sued  as  owner.  The 
judgment  proceeded  against  him  as  owner.  The  sher- 
iff's notice  of  sale  proclaimed  to  all  purchasers  that 
Adams's  interest  had  been  seized  by  an  execution  levy 
and  was  about  to  be  sold.  Gossom's  bid  was  for 
Adams's  interest  and  his  sheriflf's  deed  purported  to 
convey  it  to  him.  Gossom  entered  into  possession  un- 
der that  deed  and  therefore  held  possession  on  the 
theory  that  he  had  acquired  title  from  Adams.  Under 
such  circumstances  he  could  not  be  allowed  to  claim 
that  he  had  no  notice  of  Adams's  title  and  claim.  He 
was  plainly  put  on  inquiry  and  must  be  held  to  know 
what  such  inquiry,  reasonably  and  diligently  pursued, 
would  have  resulted  in  finding  out.  Under  such  cir- 
cumstances knowledge  is  imputed  to  one  who  had  the 
means  of  knowing  at  hand  and  the  recitals  of  his  title 
papers  are  somewhat  in  the  nature  of  an  estoppel  upon 
him  to  deny  Adams's  title.  [Wade  on  Law  of  Notice 
(2  Ed.),  sees.  308  and  309.] 

'*That  law-writer  sums  up  the  general  doctrine  in 
this  way:  *As  a  matter  of  fact  a  purchaser  of  real 
estate  may  be  totally  ignorant  of  tiie  recitals  in  his 
own  deed ;  yet  every  recital  of  a  fact  affecting  the  title 
to  the  premises,  contained  in  such  deed,  will  be  pre- 
sumed to  be  known  to  such  purchaser,  and  he  will  be 
affected  with  notice  thereof  in  the  same  manner  and 
to  the  same  extent  as  though  he  had  actual  knowledge. 
Therefore  it  may  be  said  that  notice  derived  from  the 
recitals  of  a  deed  to  a  purchaser  is  actual,  though  it 
clearly  rests  upon  a  presumption  of  law.  It  may  be 
called  actual,  however,  in  the  same  sense  that  a  written 
notice  delivered  to  a  party  who  never  reads  it  may  be 
called  actual  notice.'    .    .    . 
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**  At  worst  Adams's  title  was  on  the  foot  of  an  un- 
recorded deed,  and  it  is  settled  doctrine  that  a  pur- 
chaser at  a  tax  sale,  who  has  notice  of  an  unrecorded 
deed,  takes  subject  to  the  rights  of  the  grantee  in  such 
deed  since  he  stands  charged  with  the  knowledge  that 
the  apparent  record  owner  was  not  the  real  owner. 
[Stuart  V.  Ramsey,  196  Mo.  1.  c.  414-5;  Harrison  Ma- 
chine Works  V.  Bowers,  200  Mo.  1.  c.  232  et  seq. ;  Zwei- 
gart  V.  Reed,  221  Mo.  1.  c.  43  et  seq.]  It  is  sound  to 
reason  from  similar  to  similar,  for  the  precept  is,  con- 
cerning similars,  the  judgment  is  the  same. 

*'We  rule,  then,  that  Gossom  bought  with  notice 
of  the  title  of  Adams.  As  the  tax  judgment  was  void 
as  to  Adams  and  his  heirs,  the  ruling  just  made^means 
that  the  case  was  wrongly  decided,  nisi/' 

The  ruling  in  the  Adams-Gossom  case  is  precisely^ 
in  point  and,  hence,  conclusive  in  the  instant  case  un- 
less we  are  prepared  to  overrule  it,  and  that  we  are 
Qot  willing  to  do. 

(b)  As  said,  there  are  some  subsidiary  questions 
m  the  case : 

(1)  Plaintiffs  complain  in  their  second  count,  their 
bill  in  equity,  of  irregularities  in  defendants'  sheriff's 
deed,  a  sale  in  solido,  a  reference  to  a  sale  of  only  the 
*'last  tract'*  mentioned  (said  last  tract  being  only  one 
quarter-quarter  section)  and  so  on.  But  it  is  evident 
the  case  has  broken  before  those  questions  are  reached. 
Hence  they  are  reserved. 

(2)  The  former  township  organization  law  under 
♦^hich  the  taxes  in  question  were  assessed  and  levied 
and  under  which  the  county  treasurer  was  ex  officio  col- 
lector of  back  taxes  and  therefore  brought  the  tax  suit, 
was  declared  unconstitutional  by  this  court  In  Banc 
in  State  ex  rel.  v.  Gibson,  195  Mo.  251.  The  opinion 
in  that  case  went  down  March  30,  1906.  Plaintiffs  in 
the  second  count  of  their  petition  also  attack  the  tax 
deed  and  judgment  as  void  because  founded  on  an  un- 
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constitutional  law.  In  turn  defendants  defend  the 
judgment  and  deed.  They  say  the  attack  is  collateral, 
that  the  tax  judgment  is  res  adjudicata  and  so  on.  The 
extremely  grave  and  deep-going,  questions  thus  raised 
are  not  necessary  to  a  decision  of  this  case  and  are 
put  to  one  side  as  reserved.  Their  gravity  and  far- 
reaching  consequences  bespeak  a  ruling  only  in  a  case 
where  they  are  decisive. 

(3)  When  the  case  at  bar  was  ruled  the  first  time 
(199  Mo.  288)  it  was  on  a  unanimous  opinion.  The 
first  opinion  in  that  case  broke  defendant's  title  on  the 
theory  that  a  mere  entryman  did  not  hold  such  title 
as  made  the  land  subject  to  taxation  by  the  State  and 
county.  A  rehearing  was  granted  on  that  ruling.  At 
the  rehearing  the  chief  attention  of  counsel  and  court 
was  directed  to  that  ruling  and  it  was  exploded. 

Questions  now  emphasized  by  elaborate  discussion 
by  counsel  were  overlooked,  or  faintly  pressed  before, 
and  we  have  come  to  the  conclusion  that  if  in  the  last 
(and  printed)  opinion  on  the  former  hearing  any  doc- 
trines were  announced  differing  inferentially  or  di- 
rectly from  those  now  announced,  they  should  no  longer 
be  followed. 

(4)  It  is  argued  that  if  the  tax  deed  and  judgment 
be  void  on  their  faces  for  any  of  the  reasons  claimed 
by  plaintiffs,  then  equity  does  not  take  jurisdiction. 
We  will  not  develop  the  contention.  In  Pocoke  v.  Pe- 
terson, 256  Mo.  501,  the  grounds  of  equitable  interfer- 
ence in  removing  clouds  on  land  titles  are  set  forth 
(g.  v.).  We  consider  them  pertinent  and  controlling 
in  the  instant  case.  The  contention  is,  therefore,  dis- 
allowed to  defendants. 

(5)  Complaints  are  made  on  all  sides  of  a  failure 
of  proof  in  showing  the  identity  of  certain  iiames  with 
certain  persons  involved  in  the  respective  chains  of 
title  (Brownlee  on  one  side,  and  a  person  named  Leroy 
Martin,  on  the  other),  but  we  find  such  complaints  lack 
substance. 
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(6)  Miserable,  indeed,  would  be  the  condition  of 
purchasers  of  land  and  landowners  if  they  were  obliged 
to  take  constructive  notice  of  the  record  of  deeds  by- 
strangers  to  their  title,  conveying  the  land  to  other 
strangers  to  that  same  title  (2  Devlin  on  Real  Estate 
Deeds  [3  Ed.],  sec.  712) ;  hence  defendants'  counsel  in- 
voke the  proposition  that  the  Campbells  had  no  notice 
of  deeds  outside  the  chain  of  title  under  which  they 
hold,  to- wit:  a  chain  of  two  links — one,  an  entry  by 
Brownlee,  and  the  other  a  sheriff's  conveyance  of  his 
title  to  them.  But  this  view  of  it  assumes  that  the  rec- 
ord at  Washington,  by  the  Government,  of  the  patent 
to  Montgomery,  carrying  as  it  does  recitals  of  a  loca- 
tion by  Brownlee  of  Jones's  military  land  warrant,  and 
of  Brownlee 's  transfer  of  his  certificate  of  such  loca- 
tion, together  with  the  record  of  deeds  in  Sullivan 
county,  whereby  the  land  was  conveyed  by  Montgom- 
ery by  mesne  conveyances  to  plaintiffs'  ancestor,  are 
each  and  all  ineffectual  to  impart  notice  to  the  Camp- 
bells. We  have  already  dealt  with  that  feature  in  this 
opinion,  and  shall  add  nothing  more.  The  question 
need  not  be  taken  as  decisive,  for  we  have  worked  out 
notice  to  the  Campbells  through  the  very  recitals  of 
their  own  sheriff's  deed  under  the  ruling  in  the  Adams- 
Gossom  case,  supra. 

The  premises  all  in  mind,  the  judgment  stands  for 
reversal.  Accordingly  it  is  reversed,  and  the  cause  is 
remanded  with  specific  directions  to  the  trial  court  to 
take  an  accounting  of  rents,  on  one  side,  and  taxes  paid 
by  defendants  since  their  purchase,  on  the  other,  strike 
a  balance  between  the  two  and  give  judgment  thereon 
as  the  facts  found  may  show.  The  trial  court  is  fur- 
ther directed  to  find  for  plaintiffs  on  the  first  count  for 
possession  and  order  the  judgment  executed  by  a  writ 
of  ouster  and  execution  for  rents,  if  any  be  found  due. 
The  trial  court  is  further  directed  to  find  for  plaintiffs 
on  the  second  count  to  the  effect  that  the  tax  judg- 
ment and  deed  in  question  are  invalid  for  lack  of  serv- 
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ice  on  plaintiflfs,  the  true  owners  of  the  land,  and  that 
such  judgment  and  deed  be  ordered  cancelled  and  an- 
nulled for  that  reason. 

Debet  esse  finis  litium. 

It  is  so  ordered.  Woodson,  P,  J.,  and  Graves,  J., 
concur;  Bond,  J.,  concurs  in  paragraph  11  and  in  re- 
sult 


THOMAS  W.  COLLINSWORTH  v.  THE  UNITED 
ZINC  AND  CHEMICAL  COMPANY,  AppeUant 

Division  One,  July  14,  1914. 

1.  MOTION  TO  MAKE  MORE  DEFINITE  AND  CERTAIN:  Non- 
suit: New  Trial:  Appeal.  Defendant's  motion  to  make  more 
definite  and  certain  having  been  overruled,  he  excepted  and 
filed  a  term  bill  of  exceptions,  after  which  his  answer  was 
filed  by  leave  of  court  At  the  trial  the  Judge  gave  a  peremptory 
instruction  for  defendant,  whereupon  plaintiff  took  a  nonsuit 
with  leave.  Afterward,  on  plaintiff's  motion,  the  nonsuit  was 
ordered  set  aside  and  a  new  trial  granted.  Defendant  appealed 
from  that  order.  Held,  that  the  order  granting  a  new  trial 
cannot,  on  this  appeal,  be  set  aside,  and  the  judgment  be  re- 
instated, on  the  ground  that  plaintiff's  petition  did  not  charge 
the  negligence  with  sufficient  particularity. 

2.  NEGLIGENCE:  Master  and  Servant:  Operating  Machine: 
Evidence:  Question  for  Jury.  The  plaintiff,  employed  by  de- 
fendant, was  injured  while  operating  a  planing  machine  the  top 
of  which  consisted  of  two  movable  flat  surfaces  between 
which  revolved  two  long  knives  set  to  a  shaft.  The  surfaces 
could  be  raised  or  lowered  separately  by  turning  the  proper 
one  of  two  wheels  on  the  side  of  the  machine,  and  could  be 
fixed  at  any  elevation  by  the  use  of  set  screws.  The  plaintiff 
was  not  required  to  and  did  not  assist  in  keeping  the  machine 
in  repair,  and  the  use  of  the  set  screws  had  been  discontinued. 
When  a  board  was  to  be  dressed  the  front  surface  of  the 
machine  was  depressed  below  the  top  of  the  circle  of  revolu- 
tion of  the  knives  a  distance  equal  to  the  amount  to  be  taken 
from  the  board,  and  the  surface  behind  was  set  exactly  level 
with  the  top  of  the  circle.  The  plaintiff  testified  that  he 
passed  a  board  twice  over  the  machine  and  it  cut  its  way 
evenly   through   it;    that  he   started   the   board  again,   when, 
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suddenly,  he  felt  the  rear  surface  of  the  machine  go  down, 
the  knives  caught  the  board  and  threw  it  across  the  room,  and 
his  hand  went  into  the  knives.  The  rear  surface  of  the  ma- 
chine was  found  after  the  accident  to  be  depressed  a  quarter 
of  an  inch;  and  an  expert,  introduced  by  defendant,  testi- 
fied that  the  smooth  cuts  upon  the  board,  which  was  shown 
him,  could  not  have  been  made  with  the  rear  surface  de- 
pressecU  nor  could  it  have  been  otherwise  than  depressed  when 
the  irregular  cuts,  which  plaintiff  asserts  immediately  pre- 
ceded his  injury,'  were  made.  Held,  that  the  question  of 
negligence  was  for  the  Jury. 

Appeal  from  Jackson  Circuit  Couvt— Hon.  H.  L. 
McCune,  Judge, 

Affibmed. 

J.  C.  Ro^enberger,  Kersey  Coates  Reed  aad  Ash- 
ley (&  Gilbert  for  appellant. 

(1)  The  rule  res  ipsa  loquitur  has  no  application 
to  the  facts  of  this  case  and  the  trial  judge  did  right 
in  granting  the  peremptory  instruction  and  his  success- 
sor  judge  erred  in  setting  aside  the  nonsuit.  Even 
on  plaintiff's  own  testimony  the  proof  does  not  show 
that  the  back  table  of  the  machine  suddenly,  unex- 
pectedly or  otherwise  dropped  or  subsided  while  plain- 
tiff was  using  the  planer.  But  for  the  purpose  of  the 
present  argument  we  propose  to  accept  plaintiff's 
statement  that  he  **felt"  the  back  table  drop  or  go 
down  at  its  face  value,  and  propose,  therefore,  to  as- 
sume that  while  plaintiff  was  using  the  planer,  the 
back  table  thereof  suddenly  and  without  human  agency 
dropped  or  went  down,  thereby  jerking  the  stick  out 
of  plaintiff's  hand  and  causing  the  injury.  Defend- 
ant's contention  is  that  the  rule  res  ipsa  loquitur  has 
no  application  to  the  facts  of  this  case,  first,  because 
no  negligence  can  be  inferred  from  the  fact  alone  that 
on  this  occasion  the  back  table  dropped  or  subsided 
(assuming  this  to  be  true) ;  that  at  most  this  was  but 
proof  of  the  primary  physical  cause  of  the  injury,  or. 
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in  other  words,  but  proof  of  the  happening  of  the  ac- 
cident, and  that  it  was  necessary  for  plaintiff  to  go 
further  and  produce  some  evidence,  either  direct  or 
circumstantial,  as  to  the  secondary  cause,  that  is,  as  to 
what  caused  the  alleged  movement  of  the  back  table, 
and  if  this  was  shown  to  be  due  to  some  defect  in  the 
machine,  it  was  incumbent  on  plaintiff  to  show  further 
that  it  was  such  a  defect  as  could  have  been  discovered 
by  defendant  by  the  exercise  of  ordinary  care;  and, 
second,  because  the  rule  res  ipsa  loquitur  never  applies 
in  a  master  and  servant  case,  where,  as  here,  the  in- 
jury occurs  while  plaintiff  is  operating  and  in  charge 
of  the  appliance  and  he  and  his  fellow  servants  have 
access  to  and  are  familiar  with  it  and  its  use,  and  have 
full  opportunity  to  know  thereof,  so  that  the  cause 
of  the  accident  is  susceptible  of  direct  proof  and  speci- 
fication, requiring  no  resort  to  the  rule  invoked  or  to 
inferences  or  presumptions,  the  rule  itself  being  one 
of  necessity,  not  a  favorite  of  the  courts  and  wholly 
inapplicable  in  a  master  and  servant  case,  where,  as 
here,  the  facts  are  as  much,  if  not  more,  in  the  posses- 
sion of  the  plaintiff  as  of  the  defendant.     The  fore- 
going principles  relied  on  by  defendant  are  well  sus- 
tained by  the  cases  in  this  as  well  as  in  other  jurisdic- 
tions.   Klebe  v.  Distilling  Co.,  207  Mo.  480,  13  L.  R. 
A.  (N.  S.)  140;  Hamilton  v.  Railroad,  123  Mo.  App. 
619;  Breen  v.  Cooperage  Co.,  50  Mo.  App.  202;  Glas- 
cock V.  Swofford  Co.,  106  Mo.  App.  657;  Howard  v. 
Railroad,  173  Mo.  531 ;  Beebe  v.  Transit  Co.,  206  Mo. 
419,  L.  R.  A.  (N.  S.)  760;  Oglesby  v.  Railroad,  177  Mo. 
272;  Patton  v.  Railroad,  179  U.  S.  658;  Railroad  v. 
Barrett,  166  U.  S.  617;  Shandrew  v.  Railroad,  142  Fed, 
320;  Searles  v.  Railroad,  101  N.  Y.  662.    An  examina- 
tion of  the  foregoing  cases  will  show  that  It  would 
be  stating  it  altogether  too  broadly  to  say  that  the 
rule  ''the  thing  speaks  for  itself"  never  applies  in 
master  and  servant  cases.     Even  the  cases  we  have 
cited  are  careful  to  say  that  there  may  be  cases,  albeit 
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rare  and  exceptional,  in  which  the  rule  will  be  applied. 
Klebe  v.  DistilUng  Co.,  207  Mo.  480;  Beebe  v.  Transit 
Co.,  206  Mo.  419;  Hamilton  v.  Railroad,  123  Mo.  App. 
619.  But  these  and  all  of  the  cases  unite  in  holding 
that  in  master  and  servant  cases,  before  the.  rule  will 
be  applied,  the  plaintiff  must  show  not  only  that  an 
accident  happened,  but  that  there  is  that  in  the  cir- 
cumstances of  the  occurrence  which  in  and  of  itself 
raises  an  inference  of  the  master's  negligence  and 
excludes  causes  for  which  the  master  may  not  be  re- 
sponsible, and  to  this  has  been  added  the  further  quali- 
fication that  where  the  injured  servant  when  hurt  is 
operating  the  machine,  and  he  and  his  associated  serv- 
ants have  access  to  and  are  familiar  with  it,  so  that 
the  exact  cause  of  the  accident  is  susceptible  of  proof 
by  witnesses^  the  plaintiff  will  be  required  to  specify 
and  prove  negligence.  Plaintiff's  claim  that  the  table 
dropped  is  so  opposed  to  the  physical  facts  and  so  op- 
posed to  the  undisputed  testimony  that  no  verdict  ren- 
dered in  his  favor  would  be  allowed  to  stand.  Bro- 
sius  V.  Lead  &  Zinc  Co.,  149  Mo.  App.  181 ;  Oil  Co.  v. 
Knisel,  79  Ark.  608;  Noble  v.  Crane,  169  Fed.  55.  (2) 
Plaintiff  on  his  own  testimony  was  guilty  of  contribu- 
tory negligence. 

Guthrie,  Gamble  d  Street  for  respondent. 

(1)  The  continued  use  of  a  machine  known  from 
previous  experience  to  be  erratic  and  dangerous  in  its 
action  is  negligence  even  if  the  cause  of  its  dangerous 
action  be  not  disclosed  by  inspection.  Blanton  v.  Dold, 
lOd  Mo.  64;  Klebe  v.  Distilling  Co.,  207  Mo.  490;  Oborn 
V.  Nelson,  141  Mo.  App.  435;  Moffat  v.  Bateman,  L.  R. 
3  P.  C.  115,  22  L.  T.  (N.  S.)  140;  Ice  Co.  v.  Finn,  80 
Fed.  483;  Ousley  v.  Railroad,  86  Ga,  538;  Mooney  v. 
Lumber  Co.,  154  Mass.  407 ;  Railroad  v.  Stanford,  12 
Kan.  372;  Barter  v.  Railroad,  55  Kan.  256;  Bridge  Co. 
V.  Fellows,  52  111.  App.  504 ;  Krogstad  v.  Railroad,  46 
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Minn.  18;  Burnside  v.  Mfg.  Co.,  121  Mich.  129;  Mo- 
Kenna  v.  The  Carolina,  30  Fed.  200;  Kaplin  v.  Biscnit 
Co.,  38  N.  Y.  Supp.  1049.  (2)  There  was  evidence 
for  the  consideration  of  the  jury  upon  the  issue  that 
this  machine  had  a  dangerous  propensity  and  that  the 
master  knew  it.  Bender  v.  Railroad,  137  Mo.  245; 
Montgomery  v.  Railroad,  181  Mo.  477 ;  Powers  v.  Tran- 
sit Co.,  202  Mo.  280;  Wilson  v.  Board,  63  Mo.  137; 
Moore  v.  Transit  Co.,  194  Mo.  9;  Franke  v.  St.  Louis, 
110  Mo.  525;  Phelan  v.  Granite  Co.,  115  Mo.  App.  432; 
Jordan  v.  Transit  Co.,  202  Mo.  429,  430. 

BROWN,  C— This  is  a  suit  to  recover  damages 
for  personal  injuries  suffered  by  plaintiff  while  oper- 
ating a  planing  machine  in  defendant's  carpenter  shop. 
It  was  tried  in  October,  1905.  The  petition  charges 
the  negligence  complained  of  as  follows:  **That  said 
machine  consisted  of  two  tables,  a  front  table  and  a 
back  table,  with  a  planer  between,  and  for  the  perform- 
anoe  of  the  work  which  plaintiff  was  then  doing  it  was 
necessary  that  the  tops  of  said  tables  should  remain 
level  and  secure,  but  plaintiff  says  that  on  and  prior 
to  said  September  — ,  1905,  the  defendant  so  negli- 
gently constructed  and  maintained  said  machine  and 
the  appliances  supporting  said  back  table  that  while 
plaintiff  was  in  the  performance  of  his  work,  pushing 
a  board  upon  said  planer  and  jointer,  said  back  table 
suddenly  and  without  warning,  because  of  its  negligent 
construction  and  maintenance,  dropped  down  and 
thereby  caused  the  plaintiff,  who  was  holding  said 
board,  to  lose  control  of  the  same,  and  threw  his  right 
hand  against  the  knives  of  said  planer  and  jointer, 
severing  the  four  fingers  of  his  right  hand  and  injuring 
the  thumb  of  his  right  hand."  The  answer  consisted, 
first,  of  a  general  denial ;  second,  a  plea  of  contributory 
negligence;  third,  a  plea  of  assumption  of  risk;  and, 
fourth,  that  the  injury  resulted  from  the  act  of  a  f el- 
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low  servant.    This  was  all  denied  generally  by  repli- 
cation. 

The  trial  was  in  October,  1908,  in  Division  Four 
of  the  Jackson  Circuit  Court,  before  Hon.  H.  L.  M(^- 
Cune,  Judge  of  said  court,  who,  at  the  close  of  all  the . 
evidence  instructed  *Hhat  under  the  law  and  the  evi- 
dence plaintiff  has  no  cause  of  action  against  the  de- 
fendant, and  your  verdict  must  be  in  favor  of  defend- 
ant," whereupon  the  plaintiff  took  a  nonsuit  with  leave 
to  move  to  set  the  same  aside. 

The  plaintiff,  within  four  days,  filed  his  motion  to 
set  aside  the  nonsuit  on  the  ground,  among  others, 
that  the  court  erred  in  giving  the  peremptory  instruc- 
tion, and  that  under  the  pleadings  and  evidence  he 
was  entitled  to  have  his  cause  submitted  to  the  jury. 

While  this  motion  was  pending  and  on  January  1, 
1910,  the  term  of  Judge  McCune  expired  and  Judge 
W.  O.  Thomas  succeeded  him  as  judge  of  said  court,  and 
afterward,  on  May  28, 1910,  and  during  the  April  term, 
sustained  said  motion  and  set  aside  the  nonsuit,  from 
which  order  this  appeal  is  taken. 

Before  filing  its  answer,  and  at  the  April  term, 
1908,  the  defendant  filed  its  motion  for  an  order  on 
plaintiff  to  make  his  petition  more  definite  and  cer- 
tain on  the  JfoUowing  grounds : 

**1.  To  show  in  what  way  and  manner  said  de- 
fendant was  negligent  in  the  construction  of  the  plan- 
ing mill  and  tables  referred  to  in  said  petition. 

**2.  To  show  in  what  way  and  manner  said  de- 
fendant was  negligent  in  maintaining  said  planing  mill 
and  tables  referred  to  in  said  petition. 

**3.  To  show  what  plaintiff  was  doing  when  said 
back  table  dropped  down  as  referred  to  in  said  peti- 
tion. 

**4.  To  show  how  and  in  what  manner  plaintiff's 
right  hand  was  drawn  or  thrown  against  the  knives 
of  said  planer  as  the  result  of  the  dropping  down  of 
said  table  referred  to  in  said  petition. 
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**5.  To  show  how  and  in  what  manner  said  back 
table  of  said  planing  machinery  referred  to  in  said 
petition  dropped  down  as  the^  result  of  any  negligence 
on  the  part  of  said  defendant. 

**6.  To  state  in  what  capacity  plaintiff  was  being 
employed  by  said  defendant  at  the  time  said  plaintiff 
alleges  he  received  the  injuries  referred  to  in  said  peti- 
tion. 

**  Defendant  further  states  that  it  cannot  safely 
answer  said  petition  or  go  to  trial  in  said  cause  unless 
said  petition  is  made  more  definite  and  certain  in  the 
particulars  stated." 

This  was  overruled  by  the  court  and  bill  of  excep- 
tions filed  to  such  ruling  at  the  same  term,  after  which 
the  answer  was  filed  by  leave  of  court. 

The  accident  occurred  October  17,  1905,  in  de- 
fendant's carpenter  shop  in  Argentine,  Kansas,  where 
plaintiff  was  employed  as  a  carpenter  about  the  plant. 
Various  woodworking  machines  were  provided  for  the 
use  of  the  carpenters  in  the  shop,  which  was  a  build- 
ing about  30  by  40  feet  in  size  with  a  room  partitioned 
off  for  an  oflBce  and  headquarters  of  F.  J.  Reichert, 
the  foreman  for  the  defendant  in  the  woodworking  de- 
partment. He  selected  the  machine  when  it  was  pur- 
chased and  was  responsible  for  its  operation  in  the 
plant.  He  states  in  his  testimony  for  defendant  that 
he  had  charge  of  all  the  machinery  there,  instructed 
the  men  in  its  operation  and  when  anything  was  wrong 
put  it  in  first  class  shape.  It  had  been  installed  by 
him  in  the  shop  when  new,  the  previous  smnmer.  It 
was  an  excellent  machine  for  the  work  for  which  it 
was  designed,  and  was  run  by  electric  power.  It  was 
constructed  of  iron  and  steel,  on  a  castiron  base  upon 
which  the  knife-shaft  and  other  movable  parts,  includ- 
ing the  machinery  for  raising  and  lowering  the  tables, 
were  hung.  Its  exterior  is  substantially  shown  in  the 
illustration. 
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Its  constniction  was  as  follows : 

The  cutting  part  consisted  of  a  heavy  iron  knife- 
block  sixteen  inches  long  and  generally  square  in  ex- 
ternal shape,  hung  on  a  shaft  between  its  joamals, 
which  rotated  in  boxes  at  each  side  of  the  machine.  To 
this  was  bolted  at  opposite  sides,  with  eight  bolts  each, 
two  heavy  knives  of  the  same  length,  with  their  cut- 
ting edges  at  opposite  comers.  It  extended  trans- 
versely across  the  middle  of  the  machine,  and  was 
placed  below  the  tables  over  which  the  material  to  be 
worked  was  run,  so  that  the  cutting  edges  rotated  to- 
ward the  front  or  end  of  the  machine  from  which  the 
material  was  fed  to  it  by  hand.  The  table  upon  which 
the  material  was  fed  to  the  knives  was  of  castiron, 
and  in  two  parts,  which  moved  independently  of  each 
other,  one  in  front  and  the  other  behind  the  knives. 
Each  of  these  at  the  end  next  the  knives  was  cham- 
fered from  almost  an  edge  at  the  top  surface,  upon  a 
concave  line  downward  and  backward,  so  that  when  it 
was  raised  and  lowered  it  could  also  be  moved  to  and 
from  the  knives,  so  that  the  upper  edge  would  fit  close 
.to  them  and  follow,  as  near  as  might  be,  the. line  of 
the  circumference  of  their  rotation  throughout  the 
thickness  of  the  plates. 

When  used,  the  front  table  was  lowered  as  far 
below  the  top  of  the  knives  as  the  thickness  of  the  cut 
desired  and  the  back  table  was  left  on  an  exact  level 
with  the  top  of  the  knives,  so  that  when  the  stick  to 
be  planed  was  shoved  onto  the  knives  from  the  front 
and  the  cut  taken  out  of  it,  the  planed  surface  rested 
on  and  was  supported  by  the  back  table.  In  this  way 
the  work  was  shoved  over  the  knives  and  was  taken  off 
from  the  back  table.  Sometimes  the  wearing  or  re- 
moval of  packing  from  the  journal  boxes  would  lower 
them  so  that  the  back  table  would  have  to  be  lowered 
to  their  level ;  and  sometimes,  but  not  often,  the  char- 
acter of  the  work  was  such  that  it  was  necessary  to 
lower  it  below  the  level  of  the  top  of  the  knives.    An 
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example  of  this  is  seen  in  the  accompanying  cut,  which 
shows  how  they  could  be  used  to  cut  an  opening  for 
their  own  revolution  in  the  gauge  which  sits  over  them. 

For  these  and  other  purposes  each  of  these  tables 
may  be  lowered  or  raised  by  turning  one  of  the  hand 
wheels  shown  in  the  cut  in  front  of  the  machine.  The 
rod  rotated  by  each  of  these  circular  handles  passes 
through  the  thick  wall  and  into  the  cavity  of  the  base 
of  the  machine  where  a  screw  thread  is  cut  on  it,  and 
it  forms  a  worm  gear  with  the  teeth  of  a  wheel  on 
another  screw  which  passes  longitudinally  under  each 
side  of  the  table.  This,  like  the  ordinary  jack  screw 
exerts  an  immense  force  on  the  jointed  lever  which 
may  be  seen  under  the  table  in  the  cut,  forcing  the 
table  toward  the  knives.  Under  each  comer  of  each 
table  is  a  block,  which  may  be  seen  plainly  in  the  cut, 
one  triangular  half  of  which  is  fastened  to  the  table 
and  the  other  to  the  base,  the  diagonal  edges  sliding 
upon  each  other.  As  the  table  ife  forced  toward  the 
knives  it  climbs  the  triangular  block  attached  to  the 
base  so  that  it  preserves  its  relation  to  the  circumfer- 
ence of  rotation  of  the  knives,  which  are  speeded  to 
4500  revolutions  per  minute.  In  the  picture  the  wheel 
at  the  right  raises  and  lowers  the  front  table  from 
which  the  material  is  fed  to  the  knives,  and  which  is 
always  lowered  to  the  depth  of  the  desired  cut,  while 
the  one  on  the  left  works  the  table  at  the  back  which 
ie  practically  always  maintained  at  the  same  height. 
Each  one  of  these  appliances  to  raise  and  lower  the 
tables  had,  when  the  machine  was  new,  a  set  screw  to 
hold  it  in  place,  which  could  be  applied  so  tightly  that 
the  handwheel  could  not  be  moved.  The  one  in  front 
got  lost,  while  the  one  behind  the  knives  was  used  for 
a  short  time,  but  had  lapsed  into  disuse  sometime 
before  the  accident. 

There  was  evidence  on  the  part  of  plaintiff  tend- 
ing to  prove  that  on  two  occasions  before  this  accident- 
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the  back  table  was  found  to  be  too  low;  that  on  one 
occasion  at  least  it  had  become  lowered  when  used. 

Plaintiff,  although  he  had  worked  at  the  plant  be- 
fore, had  left  it  before  this  machine  was  installed,  and 
came  back  about  the  25th  of  September  previous  to 
the  accident.  He  used  it  a  few  times  before  he  got 
hurt.  At.  that  time  he  had  a  piece  of  plank  to  be 
planed;  It  was  about  thirty  ruches  long,  eight  inches 
wide  and  two  and  one-half  inches  thick  and  he  desired 
to  dress  it  down  to  two  inches  in  thickness.  He  ran  it 
through  the  planer  twice,  once  on  each  side,  and  found 
that  he  still  had  about  an  eighth  of  an  inch  to  dress 
off,  and  started  to  run  it  through  again  when  suddenly, 
as  he  says,  he  felt  the  back  table  go  down,  the  knives 
caught  the  stick  and  threw  it  across  the  shop  against 
the  door  with  so  much  force  that  it  startled  Reichert 
in  his  oflBoe  so  that  he  came  out  to  see  what  was  the 
matter,  and  plaintiff's  hand  went  in  the  knives  so  that 
four  fingers  were  cut  off.  It  is  admitted  that  the  ma- 
chine was  very  dangerous  when  the  back  table  was 
down.  The  plaintiff's  counsel  say  in  their  statement: 
**But  if  the  back  table  were  down,  say  one-fourth  of 
an  inch,  then,  unless  the  timber  were  carefully  held 
by  the  operator,  this  would  result  not  only  in  the  knives 
tearing  the  wood,  making  a  rough  and  uneven  cut,  but 
also  in  great  danger  to  the  operator  of  having  the 
knives  jerk  the  lumber  out  of  his  hands  and  throw  it 
with  groat  force  toward  him,  and  of  his  hands  going 
against  the  knives." 

When  the  accident  to  plaintiff  happened,  Mr. 
Reichert  directed  that  the  machine  should  remain  as 
it  was  and  the  piece  of  the  plank  that  had  been  thrown 
from  it  was  saved  and  brought  into  court.  When  tht 
machine  was  examined  it  was  found  that  the  back  tablt 
was  a  quarter  of  an  inch  below  the  top  of  the  knives 
The  piece  of  wood  that  was  being  planed  at  the  time 
of  the  accident  was  shown  to  Mr.  Klassen,  an  expert 
witness  of  long  experience,  who  testified  for  defendant 
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that  it  was  impossible  that  the  table  should  have  been 
in  that  position  when  the  first  cut,  which  was  a  smooth 
one,  was  made;  and  when  asked  the  following  ques- 
tion: **If  you  saw  a  man  actually  do  it— if  you  knew 
that  this  board  had  gone  across  here  and  made  that 
smooth,  clear  cut,  and  the  back  table  was  already 
down — *'  He  interrupted,  and  said,  **It  is  impossible.^' 
Then  the  following  question  was  asked  him:  **And  if 
he  turned  that  board  over  and  shoved  it  across,  and 
the  next  time  it  went  across  it  cut  as  the  knives  have 
cut  on  that  board,  then  the  back  table  was  down  when 
that  happened,  wasnH  itt"  He  answered,  **Yes,  sir, 
it  could  not  be  otherwise.'' 

Other  features  of  the  testimony  will  be  noticed  as 
found  necessary  in  the  opinion. 

I.  The  defendant  seeks  to  have  the  order  taking 
off  the  nonsuit  and  granting  a  new  trial  set  aside  and 
the  judgment  reinstated  because  the  neg- 
ligence charged  in  the  petition,  is  not 
Make  More  pleaded  with  suflScient  particularity.  This 
c*!^*i**  *"^  ^®  ^^^  ^^  *^®  cases  that  illustrate  the  jus- 
tice and  usefulness  of  the  rule  that  a  gen- 
eral charge  of  negligence  is  good  as  a 
basis  for  proof  unless  objected  to  at  a  proper  time  be- 
fore trial.  [Conrad  v.  DeMontcourt,  138  Mo.  311,  325; 
Schneider  v.  Railroad,  75  Mo.  295;  LeMay  v.  Railroad, 
105  Mo.  362;  Morgan  v.  Mulhall,  214  Mo.  451.]  The 
plaintiff,  among  other  things  about  which  he  was  em- 
ployed, was  charged  with  the  duty  of  planing  the  sur- 
faces of  pieces  of  wood  by  running  them  over  the  top 
of  the  knives  and  tables  of  this  machine,  while  others 
were  employed  to  not  only  keep  it  in  repair,  but  to 
instruct  him  in  its  operation.  Ordinarily  the  operator 
knows  no  more  of  caring  for  the  mechanism  of  the  ma- 
chine he  uses  than  one  knows  of  the  care  of 
the  mechanism    of    his    watch   or    the    automobile 
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he  hires  at  the  public  garage.  He  uses  the  key  of  the 
watch  to  wind  it  so  that  it  will  do  its  work,  and  han- 
dles the  levers  of  the  automobile  to  regulate  its  move- 
ments. In  either  case  he  depends  upon  the  fact  that 
the  maker  and  repairer  have  taken  care  that  these 
external  appliances  will  produce  the  effect  for  which 
they  are  designated. 

The  evidence  presented  by  the  defendant  as  weU 
as  by  the  plaintiff  in  this  case  shows  a  like  relation  be- 
tween the  parties  to  this  suit  and  the  machine.  The 
plaintiff  claims  to  have  known  that  it  would  not  have 
acted  as  it  did  unless  there  was  some  defect  in  its  parts 
that  reasonably  careful  construction  and  maintenance 
would  have  obviated.  The  defendant  not  only  retained 
the  machine,  but  kept  the  stick  that  was  being  dressed 
in  it  at  the  time  of  the  accident.  Under  these  circum- 
stances the  law  ought  not  to  make  the  right  of  the 
plaintiff  to  bring  an  action  depend  upon  his  ability  to 
state  in  his  petition  details  which  he  could  only  obtain 
,  from  the  defendant. 

The  defendant  does  not  strenuously  contend  that 
this  petition  would  not  be  good  if  not  objected  to  be- 
fore the  trial,  but  it  does  contend  with  earnestness  that 
having  so  objected  by  a  motion  to  make  it  more  definite 
and  certain,  before  the  filing  of  the  answer  or  the  in- 
troduction of  any  evidence,  and  duly  saved  its  excep- 
tion to  the  overruling  of  that  motion,  the  point  has 
been  properly  preserved,  and  may  now  be  retried  for 
the  purpose  of  precluding  the  plaintiff  from  his  stat- 
utory right  to  amend  had  the  motion  been  sustained, 
and  depriving  him  of  a  trial.  That  the  ruling  of  the 
court  was  properly  objected  to,  and  the  objection  pre- 
served for  use  in  case  an  appeal  should  be  taken  by 
defendant  from  a  final  judgment  against  it  on  the  same 
petition,  does  not  seem  to  be  questioned,  even  by  plain- 
tiff, but  the  defendant  forgets  that  the  order  overrul- 
ing the  motion  is  the  judgment  of  the  court,  and  al- 
though it  might  be  reconsidered  and  set  aside  and 
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the  motion  sustained  at  any  time  before  trial,  the  effect 
of  such  action  would  be  the  same  as  if  the  motion  had 
been  sustained  at  its  first  hearing.  It  would  simply 
involve  the  entry  of  a  rule  on  the  plaintiff  to  make  his 
petition  more  definite  and  certain  in  such  respects  as 
the  court  might  indicate.  The  order  overruling  the 
motion  is  the  law  of  the  case  until  set  aside. 

n.    The  order   of   the   court   appealed    from   is 

foimded  in  the  theory  that  the  evidence  justified  the 

submission  of  the  case  to  the  jury.     If 

Negligence:       t^^is  be  true,  it  must,  of  course,  be  affirmed. 

Jury  Question,   rpj^^  j^^^g  ^^^^^^  which  all  the  evidence  on 

both  sides  agrees  and  remains  unques- 
tioned, are  as  follows:  (1)  It  was  the  duty  of  the 
plaintiff,  as  an  employee  of  defendant,  to  from 
time  to  time  as  his  service  required  it,  use  the  ma- 
chine in  question  to  shape  pieces  of  wood  to  be  used 
in  his  work.  (2)  He  was  not  required  to  nor  did  he 
assist  in  keeping  the  machine  in  repair,  or  in  fit  con- 
dition for  use.  That  was  done  by  the  foreman,  as- 
sisted by  such  employee  or  employees  as  he  might  call 
upon  for  that  purpose.  (3)  The  plaiotiff  went  to  the 
machine  with  a  piece  of  wood  to  dress  on  both  sides 
and  to  a  given  thickness.  He  ran  it  through  the  ma- 
chine, dressing  one  side.  During  this  operation  the 
back  table  was  up  in  its  proper  position  level  with  the 
top  of  the  knives.  Mr.  Klassen,  an  expert  witness  for 
defendant,  when  asked  if  it  was  down,  answered,  **It 
is  impossible."  Plaintiff  then  ran  it  over  the  knives 
to  dress  the  other  side,  and  the  accident  happened.  The 
same  witness  was  asked  if  the  back  table  was  then 
down,  and  he  answered  that  it  could  not  have  been 
otherwise.  (4)  When  examined  after  the  accident  the 
back  table  was  found  to  be  a  quarter  of  an  inch  lower 
than  the  top  of  the  knives,  a  position  of  great  danger 
to  the  operator. 

260  Mo,— 45 
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The  defendant  attempts  to  explain  this  sudden 
subsidence  of  the  back  table  by  saying  that  it  was  im- 
possible that  the  table  should  have  lowered  itself  by  its 
own  weight  under  the  conditions  existing,  and  that  the 
plaintiff,  in  preparing  to  make  the  last  cut,  lowered  the 
back  table  by  mistake  instead  of  the  front  one  as  he 
should.  The  plaintiff  answers :  Your  theory  may  be 
all  right,  but  all  theories  must  yield  to  the  fact,  which 
you  admit,  and  only  attempt  to  account  for  upon  a 
hypothesis  which  finds  no  support  in  reason  or  proba- 
bility. The  determination  of  this  question  is  within 
the  province  of  the  jury. 

The  fact  that  set  screws  were  provided  to  lock  the 
screw  jack  by  the  manipulation  of  which  the  height 
of  these  tables  was  adjusted,  was  notice  that  they  were 
necessary  for  that  purpose,  and  the  fact  that  the  acci- 
dent happened  by  reason  of  the  discontinuance  of  their 
use  would  at  least  call  for  explanation  on  the  part  of 
the  defendant.  It  recognizes  this  necessity  and  at- 
tempts to  explain  by  saying  that  this  lock  was  a  ** fool's 
contrivance;''  that  it  was  designed  to  prevent  a  fool 
from  making  the  mistake  which  they  now  attribute 
to  the  plaintiff,  of  meddling  with  the  back  table  while 
he  thinks  he  is  adjusting  the  front  one.  Reminded  of 
the  fact  that  the  same  contrivance  was  provided  for 
the  front  table,  they  gave  it  up.  Their  explanation  im- 
plies that  whatever  may  have  been  the  feeling  of  the 
humane  manufacturers,  as  for  them  they  only  protect 
the  wise,  letting  the  fools,  of  whom  plaintiff  was  one, 
take  care  of  themselves.  The  adjusting  device,  al- 
though a  common  mechanical  one  by  which  power  ap- 
plied by  the  hand  of  the  operator  to  the  wheel  outside 
the  machine  is  changed  inside  it  to  the  traverse  move- 
ment of  a  screw,  pressing  upon  a  lever  by  which  the 
heavy  cast-iron  table  can  be  moved  upward,  or  be 
lowered  by  reversing  the  movement,  it  does  its  work 
under  peculiar  circumstances,  sitting,  as  it  does,  in  a 
frame  being  shaken  while  the  machine  is  in  operation 
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by  the  tremendous  force  exerted  by  a  heavy  iron  knife- 
head  revolving  at  the  rate  of  75  revolutions  per  second 
and  striking  the  wood  twice  during  each  revolution. 
The  record  does  not  inform  us  of  the  pitch  of  the  thread 
on  the  traverse  screw,  but  we  do  know  from  common 
experience,  and  knowledge,  that  while  the  application 
of  the  weight  of  this  table  while  at  perfect  rest  might 
not  reverse  the  movement  of  the  screw,  the  rapid  and 
continuous  shaking  of  the  weight  actually  applied 
would  create  a  different  condition,  and  generate  a 
force  with  which  the  operators  as  well  as  the  manufac- 
turer would  have  especially  to  deal.  The  defendant 
does  not  deny  that  it  was  its  duty  to  maintain  it  in  a 
safe  condition  for  those  using  it,  as  well  as  to  instruct 
them  how  to  use  it  safely.  The  abandonment  of  the 
use  of  the  set  screw  which  locked  the  back  table  in  po- 
sition was  as  clearly  a  defect  in  its  maintenance  as 
the  removal  of  the  screw  designed  to  lock  the  front 
table.  Whether  this  abandonment  was  negligence,  and, 
if  it  was,  whether  the  accident  resulted  from  it,  were 
clearly  questions  for  the  jury. 

So  far  as  the  charge  of  contributory  negligence  of 
the  plaintilBf  is  concerned,  it  is  founded  upon  the  as- 
sertion that  he  did  not  examine  the  position  of  the 
back  table  before  he  began  to  use  it.  The  fact  that 
defendant  proved  by  its  witness  Klassen  that  the  ele- 
vation of  the  back  table  was  all  right  when  he  began 
to  plane  the  same  stick,  and  that  this  evidence  is  un- 
disputed, disposes  of  that  question. 

For  the  reasons  stated  the  judgment  of  the  Jack- 
son Circuit  Court  setting  aside  the  nonsuit  is  affirmed 
and  the  cause  remanded  for  further  proceedings.  Blair, 
C,  concurs  in  result. 

PER  CURIAM.— The  foregoing  opinion  by 
B'BOWN,  C,  is  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 
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J.  N.   MILLER,   Appellant,    v.    C.    L.    KEATON, 

Respondent. 

Division  Two,  July  14»  1914. 

ORDER  OF  PUBLICATION:  Lost  Files:  Newspaper  Itself  as 
Evidence:  Name  of  Party.  Where,  in  a  salt  by  Katie  A.  Viger 
to  recover  land,  the  old  files  and  papers  and  judgment  roll, 
including  the  order  of  publication  in  the  tax  suit,  are  shown 
to  be  lost,  the  trial  court  may  permit  the  newspaper  in  which 
the  order  was  printed  to  be  introduced  in  evidence,  as  the 
best  evidence  obtainable,  to  show  that  the  notice  was  directed 
to  KitUe  A.  Vigar  and  not  to  KaUe  A.  Viger. 

Appeal    from    Butler    Circuit    Court— Hon.    J.    C. 
Sheppard,  Judge. 

Affirmed. 

Henry  S.  Shaw,  Mozley  £  Woody  and  Wammack 
S  Welhorn  for  plaintiff-appellant. 

(1)  Where  special  directions  have  been  given  to 
the  lower  court  by  the  appellate  court  upon  remand- 
ing a  cause  it  is  out  of  the  power  of  the  lower  court 
to  open  the  cause  for  a  new  trial.  Allen  v.  Chouteau, 
74  Mo.  56;  Bridge  Co.  v.  Stone,  194  Mo.  175;  Black 
on  Judgments  (1  Ed.),  sec.  614;  Smith  v.  Kiene,  231 
Mo.  234;  Spratt  v.  Early,  199  Mo.  500.  Such  being 
the  law,  the  judgment  in  the  tax  suit  being  the  foun- 
dation of  plaintiff's  title,  it  was  a  material  issue  in 
the  first  trial,  was  a  part  of  it,  and  necessarily  in- 
cluded in  the  judgment  of  the  court,  and  cannot  be 
considered  again  on  this  appeal.  The  recorded  copy 
of  the  sheriff's  deed  has  been  expressly  passed  upon 
by  this  court,  adversely  to  defendant's  contentions  in 
Miller  v.  Keaton,  236  Mo.  694.  The  deed  from  Carrie  E. 
Thurber  to  Campbell  cut  out  the  remainder  to  her  chil- 
dren.   Russell  V.  Eubanks,  84  Mo.  82 ;  Grace  v.  Perry, 
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197  Mo.  550;  Lawless  v.  Kems,  242  Mo.  3S2.  The 
sheriff 's  deed  conveyed  a  fee  simple  title  to  plaintiff, 
saving  to  all  interested,  who  were  not  made  parties, 
their  day  in  court.  R.  S.  1889,  sec.  7684.  And  con- 
veyed the  land  and  no  particular  interest  in  it.  Staf- 
ford V.  Fizer,  82  Mo.  393;  Allen  v.  McCabe,  93  Mo. 
138;  Morey  Co.  v.  Ice  Co.,  242  Mo.  241;  Black,  Tax 
Titles,  sec.  421 ;  Numan  v.  St.  Joseph,  126  Mo.  89.  The 
tax  proceedings  are  notice  of  the  lien.  Flickenstein 
V.  Baxter,  114  Mo.  493.  It  is  not  necessary  that  a  deed 
under  an  execution  follow  the  judgment,  it  is  sufficient 
if  it  conforms  to  the  execution.  Wilhite  v.  Wilhite, 
53  Mo.  71;  Hall  v.  Kleipzig,  99  Mo.  83;  Davis  v.  Kline, 

96  Mo.  401;  1  Freeman  on  Executions  (3  Ed.),  sec.  43, 
p.  194 ;  Stewart  v.  Severance,  43  Mo.  322.  Antecedent 
records  may  be  considered  in  determining  the  effect 
of  a  judgment.  McDonald  v.  Frost,  99  Mo.  44.  Suf- 
ficiency of  the  order  of  publication  cannot  be  assailed 
in  a  collateral  proceeding.  Vincent  v.  Means,  184 
Mo.  327.  Plaintiff 's  deed  is  sufficient  in  form  and 
substance.  Miller  v.  Keaton,  236  Mo.  694.  Defend- 
ant's so-called  supplied  files  are  incompetent  for  any 
purpose.  George  v.  Middough,  62  Mo.  549;  McClana- 
han  V.  West,  100  Mo.  309.  Prior  to  the  recording  of 
the  will  of  Nathan  T.  Thurber,  the  parties  were  prop- 
erly named  as  his  widow  and  heirs.    Keith  v.  Keith, 

97  Mo.  223. 

Keaton  &  Keaton  and  Phillips,  Lentz  &  Phillips 
for  defendant-appellant. 

(1)  The  rule  is  that  a  question  of  law  deter- 
mined on  the  prior  appeal  is  concluded  only  when 
considered  thereafter  with  reference  to  the  same 
state  of  facts.  If  the  essential  evidence  is  thereafter 
supplied  upon  a  retrial  and  a  new  state  of  facts  ap- 
pear, the  prior  ruling  is  by  no  means  conclusive.  Rut- 
ledge  V.  Railroad,  123  Mo.  131 ;  Williams  v.  Butterfield, 
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214  Mo.  427;  May  v.  Crawford,  150  Mo.  525;  Crispen 
V.  Hannovan,  86  Mo.  187 ;  Vaughn  v.  Railroad,  78  Mo. 
App.  W4;  Smith  v.  Adams,  130  U.  S.  167;  Gardner 
V.  Railroad,  150  U.  S.  349;  Bncher  v.  Railroad,  125 
U.  S.  555;  Coal  Co.  v.  Patting,  210  111.  342;  Railroad 
V.  Bentz,  108  Tenn.  670.  (2)  When  this  case  "was 
presented  on  a  former  appeal,  the  question  of  whether 
there  had  been  a  valid  order  of  publication,  such  as 
gave  the  court  jurisdiction,  in  the  case  of  Harty,  Col- 
lector of  Revenue,  v.  Carrie  E.  Thurber  et  al.,  the 
tax  suit  upon  which  the  plaintiff's  deed  for  taxes  is 
based,  was  not  presented  to  this  court,  and  was  not 
passed  upon  in  the  first  opinion.  The  judgment  in 
that  case,  which  is  introduced  in  evidence  on  the  last 
trial  of  this  case,  shows  that  whatever  service  there 
was  in  that  case,  was  obtained  by  publication.  The 
evidence  shows  that  there  was  a  paper,  purporting 
to  be  an  order  of  publication,  published  in  the  Bloom- 
field  Vindicator.  But  the  evidence  further  shows  that 
there  was  no  record  or  minute  either  by  the  court,  or 
by  the  clerk  in  vacation,  that  any  order  of  publication 
was  ever  made  in  that  case.  No  publication  appear- 
ing in  the  newspaper,  however  regular  in  form,  can 
give  the  court  jurisdiction  unless  the  order  appear 
in  the  records  of  the  court.  The  order  is  the  sole 
authority  for  the  publication,  and  the  evidence  of  it, 
which  the  law  requires,  is  the  record  entry.  Dick  v. 
Foraker,  155  U.  S.  413;  Galpin  v.  Page,  18  Wall.  372; 
Curomings  v.  Brown,  181  Mo.  718.  The  statute  re- 
quires that  if  the  plaintiff  shall  state  in  his  petition, 
or  file  an  affidavit  stating,  that  defendants  or  part  of 
them  are  non-residents,  eta,  the  court  in  which  the 
suit  is  brought,  or,  in  vacation,  the  clerk,  shall  make 
an  order,  etc.  R.  S.  1889,  sec.  2022;  R.  S.  1909,  sec. 
1770.  The  statute  defines  an  order,  to- wit:  *' Every 
direction  of  a  court  or  judge,  made  or  entered  in 
writing  and  not  included  in  the  judgment  is  an  order, 
and  an  application  for  an  order  is  a  motion.**    R.  S. 
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1909,  sec.  2092;  The  statute  further  makes  it  the 
duty  of  every  clerk  of  a  court  of  record,  to  record  the 
judgments,  rules,  orders,  and  other  proceedings  of 
the  court,  and  make  a  complete  alphabetical  index 
thereto.  R.  S.  1909,  sec.  2685.  These  sections  of  the 
statute,  when  considered  together,  clearly  require  the 
order  of  publication  to  be  made  a  matter  of  record  in 
the  court  where  it  is  made,  and  there  is  no  other 
construction  to  be  put  upon  the  opinion  in  Cummings 
V.  Brown,  supra.  See  also:  Dick  v.  Foraker,  155 
U.  S.  413;  Galpin  v.  Page,  18  Wall.  350.  This  must 
be  so,  because  the  rule  is  an  inflexible  one  in  this  State, 
that  acts  of  a  court  can  only  be  shown  by  its  record. 
Cummings  v.  Brown,  181  Mo.  718;  Maupin  v.  ^Frank- 
lin County,  67  Mo.  329;  Dennison  v.  St.  Louis  Co., 
23  Mo.  171;  Medlin  v.  Piatt  Co.,  8  Mo.  238.  (3)  In 
this  ease  there  was  absolutely  no  proof  of  any  kind 
or  description,  that  either  the  court  or  the  clerk  in 
vacation,  made  an  order  of  publication.  On  the  con- 
trary, the  evidence  of  the  clerk  of  the  court  is,  that 
he  made  u  careful  search  of  the  records  to  ascertain 
whether  any  such  order  appeared  in  the  records,  and 
found  none.  In  cases  of  this  kind,  no  presumptions 
are  to  be  indulged  in  favor  of  the  jurisdiction  of  the 
court,  but  on  the  contrary,  all  presumptions  are  in- 
dulged against  its  jurisdiction,  and  it  is  only  when  it 
is  shown  that  every  requirement  of  the  statute  h?s 
been  complied  with  that  the  court  acquires  jurisdic- 
tion in  any  case  where  service  is  attempted  to  be  had 
by  publication.  State  ex  rel.  v.  Field,  107  Mo.  451; 
Mitchell  V.  Williams,  79  Mo.  App.  392;  Meyers  v. 
McRay,  114  Mo.  382;  Charles  v.  Morrow,  99  Mo.  646; 
Quigley  v.  Bank,  80  Mo.  289.  Constructive  service 
is  not  favored  by  law,  and  all  presumptions  are  in- 
dulged against  it.  Cooper  v.  Qunter,  215  Mo.  562; 
State  ex  rel.  v.  Field,  107  Mo.  451;  GTalpin  v.  Page, 
18  Wall.  (U.  S.)  350;  Morris  v.  Presley,  5  East.  (U. 
S.  C.  C.)  302.    It  is  expressly  provided  by  the  statute 
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of  this  State,  that  the  clerk  of  the  circuit  court  has 
the  power  to  make  an  order  of  publication,  in  the  va- 
cation of  the  court.  R.  S.  1909,  sec,  1770.  The  mak- 
ing  of  this  order  is  a  judicial  act.  7  Oy^-  227,  note  54; 
State  V.  Green,  34  La.  Ann.  1027;  Clapp  v.  Phelps, 
19  La.  Ann.  461;  Paine  v.  Aldrich,  13  N.  Y.  Supp. 
455. 

FARIS,  J. — This  is  a  case  which  embraces  a  con- 
solidated cross-appeal  in  an  action  originally  brought 
in  Stoddard  county  to  determine  interest  to  certain 
landij  in  said  county.  It  has  been  here  before  and  is 
reported  under  the  style  of  Miller  v.  Keaton,  236  Mo. 
694.  It  is  likewise  practically  in  all  respects  a  com- 
panion case  to  Keaton  v.  Jomdt,  heretofore  decided 
and  reported  in  220  Mo.  117.  The  latter  case  of  Kea- 
ton V.  Jomdt,  on  a  second  appeal,  is  again  here  and  an 
opinion  has  been  rendered  therein  at  this  sitting. 
[259  Mo.  179.]  To  the  cases  of  Miller  v.  Keaton,  236 
Mo.  694,  and  Keaton  v.  Jomdt,  220  Mo.  117,  and  to 
the  opinion  in  the  latter  case  rendered  at  this  term, 
reference  for  the  facts  as  well  as  for  the  major  part 
of  the  holding  is  made;  all  of  them  being  companion 
cases  and  all  of  them  resting  upon  the  same  conmion 
source  of  title,  the  same  tax  suit  and  the  identical 
will  discussed  in  the  opinion  at  this  term  in  Keaton 
V.  Jomdt. 

When  the  instant  case  was  here  before  it  was 
reversed  and  remanded  with  directions  (Miller  v.  Kea- 
ton, 236  Mo.  1.  c.  711),  which  directions  are  as  follows: 

**We  have  no  satisfactory  basis  for  a  final  judg- 
ment upon  the  nature  and  extent  of  the  interests  of  the 
parties.  We  reverse  the  judgment  and  remand  the 
cause,  with  directions  to  the  circuit  court  to  enter  a 
judgment  in  favor  of  plaintiff,  vesting  in  him  the  title 
to  whatever  interest  Carrie  E.  Thurber  had  in  the 
lands  acquired  under  the  sheriff's  deed,  and  also 
vesting  in  him  the  title  to  the  interest  of  Katie  A. 

Digitized  by  N^jOU^it^ 


VOL.  260,  APEII^  TEEM,  1914.  713 

Miller  V.  Keaton. 

Vigar,  if  the  evidence  shows  that  in  the  order  of  pub- 
lication her  true  name  is  correctly  written  as  Katie 
A.  Vigar ;  such  judgment  to  ascertain  and  declare  the 
nature  and  extent  of  the  title  so  acquired  by  plaintiff. 
We  further  direct  the  circuit  court  by  its  judgment  to 
ascertain  and  declare,  upon  proper  proof,  whether  the 
defendant  has  acquired  any  interest  in  said  lands,  and 
if  so,  the  extent  and  nature  thereof 

In  accordance  with  the  mandate  of  this  court, 
which  followed  the  direction  of  the  clause  in  the  opin- 
ion above  quoted,  the  learned  judge  of  the  circuit 
court  of  Butler  county,  to  which  court  the  instant  case 
was  removed  from  Stoddard  county  by  change  of 
venue,  proceeded  to  hear  and  determine  the  same  in 
accordance  with  the  directions  of  this  court.  He  found 
that  the  order  of  publication  recited  the  name  of  Katie 
A.  Viger  as  Kitie  A.  Vigar  and  that  the  interest  of 
said  Katie  did  not  pass  to  plaintiff.  He  further  found 
that  Carrie  E.  Thurber  had  at  and  prior  to  the  tax 
sale  a  life  estate  in  the  whole  of  the  land,  and  follow- 
ing our  opinion  in  Miller  v.  Keaton,  supra,  rendered 
judgment  for  plaintiff  therefor  and  for  defendant 
for  the  remainder  in  fee,  subject  to  the  life  estate 
therein  of  the  said  Carrie.  From  this  judgment  both 
plaintiff  and  defendant  have  api)ealed  and  are  here 
upon  cross-appeals,  which  have  been  consolidated  for 
the  purpose  of  this  hearing.  It  may  be  said  in  passing 
that  since  this  case  has  been  submitted,  plaintiff,  J. 
N.  Miller,  has  departed  this  life  testate.  His  devisees 
have  been  properly  made  parties  herein  in  his  stead, 
but  no  occasion  is  seen  for  interfering  with  the  style 
of  the  case  and  thus  destroying  its  identity  with  mat- 
ters heretofore  adjudicated. 

We  have  disposed  of  all  of  the  contentions  made 
by  defendant  Keaton  touching  the  question  of  whether 
the  parties  to  this  action  are  concluded  by  the  former 
decision  herein.  We  have  also  considered  the  effect 
of  the  tax  sale  in  1898,  prior  to  the  election  on  the 
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part  of  Carrie  E.  Thurber,  which  was  exercised  five 
years  or  more  thereafter,  to  convert  her  life  estate 
in  the  whole  of  the  land  into  a  fee,  and  to  thus  cut 
out  the  remaindermen,  who  were  given  a  contingent 
life  estate.  All  of  these  things  are  considered  and 
ruled  upon  in  the  companion  case  of  Keaton  v.  Jomdt, 
and  we  need  not  therefore  burden  the  books  by  re- 
peating them. 

One  sole  point  remains.  This  point  differentiates 
in  a  slight  degree  this  case  from  the  case  of  Keaton 
Order  of .  V.  Jomdt.  That  is  the  question  as  to 
Lort  FU^w:"'  *^®  correctness  of  the  ruling  of  the  trial 
Newspaper  court  upon  the  evidence  offered  as  to 
dence:  Name  the  existence  and  contents  of  the  order 
of  party  ^f  publication.    The  original   files    were 

lost,  mislaid  or  destroyed  sometime  in  the  fif- 
teen years  which  had  elapsed  since  the  tax  suit  was 
filed  and  adjudged.  No  record  of  the  order  of  pub- 
lication appeared,  nor  any  proof  of  publication,  nor 
any  evidence  of  same,  except  that  noted  below  herein, 
further  than  the  finding  contained  in  the  judgment  that 
the  court  had  acquired  jurisdiction  by  publication. 
There  was  offered  however  the  files  for  the  month  of 
July,  1897,  of  the  *'Bloomfield  Vindicator,'^  a  news- 
paper published  in  Stoddard  county,  and  which  pur- 
ported to  contain  the  published  copy  of  an  order  of 
publication  in  the  case  of  **  State  of  Missouri  at  the 
relation  and  to  the  use  of  A.  L.  Harty,  collector  of 
the  revenue  of  Stoddard  county,  Missouri,  plaintiff, 
V.  Carrie  E.  Thurber,  Mollie  H.  Lemen,  Austin  H. 
Lemen,  Kitie  A.  Vigar,  Edward  E.  Vigar,  Birdie  E. 
Stone  and  Harry  L.  Stone,  heirs  of  Nathan  L*  Thurber, 
deceased,  Alexander  McMurtrey  and  Lo'  -.s  DteMont, 
court  [sic]  mortgagee,  defendants. '^  This  order,  the 
above  caption  thereto  not  repeated,  is  as  follows: 

*'Now  at  this  day  comes  the  plaintiff  herein  by  his 
attorney  Ealph  Wammack  and  files  his  petition  and 
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aflBdavit,  alleging,  among  other  things,  that  defendants 
are  not  residents  of  the  State  of  Missouri. 

'*  Whereupon,  it  is  ordered  by  the  clerk  in  vaca- 
tion, that  said  defendants  be  notified  by  publication 
that  plaintiff  has  commenced  a  suit  against  them  in 
this  court,  the  object  and  general  nature  of  which  is 
to  enforce  the  lien  of  the  State  of  Missouri,  at  the 
relation  and  to  the  use  of  A.  L.  Harty,  collector  of 
the  revenue  of  Stoddard  county,  for  taxes  due  and 
remaining  unpaid  for  the  years  1894  and  1895  upon 
the  following  described  real  estate,  to- wit: 

**The  southwest  quarter  and  the  west  half  of  the 
northwest  quarter  and  the  northwest  quarter  of  the 
southeast  quarter  and  the  west  half  of  the  southwest 
quarter  of  the  southeast  quarter  of  section  4,  township 
23,  range  12,  east,  300  acres,  situated  in  Stoddard 
county,  Missouri. 

''And  that  unless  said  defendants  shall  be  and 
appear  at  this  court,  at  the  next  term  thereof,  to  be 
begun  and  holden  at  the  courthouse  in  the  city  of 
Bloomfield  in  said  county  on  the  13th  day  of  Septem- 
ber, next,  and  on  or  before  the  3d  day  of  said  term, 
if  the  term  shall  so  long  continue— and  if  not,  then 
on  or  before  the  last  day  of  said  term — answer  or 
plead  to  the  petition  in  said  cause,  the  same  will  be 
taken  as  confessed  and  judgment  will  be  rendered 
accordingly. 

**And  it  is  further  ordered  that  a  copy  hereof  be 
published  according  to  law,  in  the  Bloomfield  Vindi- 
CATOB,  a  newspaper  published  in  said  county  of  Stod- 
dard, for  four  weeks  successively,  published  at  least 
once  a  week,  the  last  insertion  to  be  at  least  fifteen* 
days  before  the  first  day  of  said  next  September  term 
of  this  court. 

'* Witness  my  hand  and  seal  of  the  circuit  court 
of  Stoddard  county,  this  28th  day  of  June,  1897. 

''(Seal)  M.  S.  Pheian,  Circuit  Clerk.^' 
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The  present  publisher  of  that  newspaper,  one 
Louis  Jobe,  was  thereafter  offered  as  a  witness  and 
from  his  testimony  it  appeared  that  all  of  the  files 
for  the  month  of  July,  1897,  of  said  newspaper,  were 
in  the  custody  of  the  witness.  One  of  these  the 
witness  produced  and  from  it  read  into  the  record  the 
order  of  publication  as  above  set  out.  The  witness 
further  stated  that  this  same  order  appeared  in  the 
issues  of  the  Blomfield  Vindicator  of  July  2,  July  9, 
July  16,  July  23  and  July  30,  all  of  the  year  1897. 
There  was  further  offered  what  purported  to  be  a 
supplied  order  of  publication  containing  the  above 
facts  in  a  shorter  and  more  concrete  form,  and  which 
said  supplied  order  of  publication  was  sworn  to  on 
the  29th  day  of  July,  1911,  by  the  witness  Louis  Jobe. 
This  supplied  order,  however,  seems  to  have  been 
stricken  out  by  the  court  on  objection  thereto,  on  the 
ground  that  the  manner  in  which  the  same  was 
supplied  did  not  appear,  or  appearing,  was  not  in 
compliance  with  the  law  in  relation  to  the  supplying 
of  files.  No  attack,  naturally,  is  made  ^y  the  defend- 
ant Keaton  to  the  finding  of  the  court  that  the  order 
or  publication  recited  the  name  of  Katie  A.  Vigor  as 
Kitie  A.  Vigar,  and  was  therefore  ineffectual  as  a 
foundation  for  a  judgment  passing  the  title  of  said 
Katie.  Nor  do  we  understand  that  plaintiff  is  mak- 
ing any  serious  contention  as  to  this  finding,  since 
we  gather  from  his  brief  that  he  practically  concedes 
that  the  order  of  publication  did  in  fact  recite  the 
name  of  Katie  A.  Viger  as  Kitie  A.  Vigar. 

But  be  this  as  may  be,  it  is  one  question  to 
^ascertain  whether  in  the  order  of  publication  as  made 
the  name  of  Katie  A.  Viger  was  set  out  as  Kitie  A. 
Vigar,  and  an  entirely  different  one  to  decide  as  a 
matter  of  law  the  question  of  the  sufficiency  of  the 
order  of  publication  to  constitute  such  constructive 
notice  as  to  confer  jurisdiction  on  the  trial  court  to 
hear  and  determine  the  original  tax  suit.    The  latter 
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question  was  determined  upon  the  former  appeal. 
This  court  there  held  that  the  tax  sale  as  to  Katie  A. 
Viger  was  valid;  therefore,  by  the  very  strongest  and 
most  conclusive  implication  holding  that  the  order  of 
publication  was  properly  made  and  properly  pub- 
lished. [Miller  v.  Keaton,  236  Mo.  694.]  The'  sole 
duty  relegated  back  to  the  trial  court  was  to  deter- 
mine whether  in  such  order  of  publication,  as  pub- 
lished and  made  to  the  trial  court,  the  name  of  Mrs. 
Viger  was  printed  Kitie  or  KcUie.  The  learned  trial 
court  found  that  such  order  of  publication  as  printed 
and  filed  recited  her  name  as  Kitie  and  that  her  inter- 
est did  not  pass.  This  was  the  identical  thing  and 
only  thing,  the  trial  judge  was  required  by  this  court 
to  do  on  this  phase  of  the  case.  Did  the  court  nisi, 
in  order  to  determine  this  question  (which  we  differ- 
entiate,  and  which  in  logic  we  ought  to  differentiate, 
from  the  proof  of  making,  and  the  proof  of  publish- 
ing, an  order  of  publication  which  shall  be  meet  to 
give,  and  suffice  as,  constructive  notice  to  confer  juris- 
diction in  a  tax  suit  over  a  non-resident),  admit  in- 
competent evidence  when  he  allowed  the  present 
publisher  of  the  **Bloomfield  Vindicator,^'  who,  whilfi 
not  the  publisher  fifteen  years  before  the  instant  case 
was  tried  below,  was  yet  at  the  time  of  the  trial  in 
possession  of  the  ancient  files  of  that  paper,  to  identify 
such  files  and  to  read  therefrom  the  order  of  publica- 
tion which  we  set  out  herein!  The  files  as  well  as  all 
prfpers  of  whatever  kind,  in  the  old  suit  of  ''Harty, 
collector,  etc.,  v.  Thurber  et  al.,''  being  the  original 
tax  suit  in  issue  herein,  were  not  to  be  found  after 
a  sufficient  search  by  the  clerk  who  was  the  proper 
custodian  thereof.  Neither  was  the  order  of  publica- 
tion as  originally  made,  to  be  found  upon  the  record. 
What  then  in  this  state  of  things  was  the  next  best 
evidence  of  the  contents  of  the  order  of  publication 
as  published?  We  pretermit,  for  the  reasons  stated, 
the  questions  whether  such  order  was  made,  whether 
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it  was  published,  whether  as  to  its  general  contents 
and  the  number  of  insertions  it  was  a  sufficient  notice 
to  confer  jurisdiction.    For  these  things  were  found  in 
the  affirmative  on  the  former  appeal.     Clearly,  when 
the  old  files  and  papers  and  judgment  rolls  were  lost, 
and  Buch  loss   shown,   the   only  proof   of   what  the 
original  order  of  publication  contained,  must  of  neces- 
sity come  either  from  the  newspaper  files  themselves, 
or  come  orally  from  some  one  who  read  the  order  of 
publication  as  it  appeared  in  the  newspaper  fifteen  or 
more  years  ago,  and  now  remembers  its  contents  in 
the  behalf  mentioned  and  now  testifies  on  oath  touch- 
ing the  same.    Can  there  in   common   sense  be   two 
minds   as   to   which    should  be  accorded  the  greater 
degree  of  credence!    We  think  not,  and  so  thinking 
rule  that  on  the  precise  point  before  the  court  below, 
that  of  allowing  the  old  newspaper  files  from  a  proper 
custody  to  be  competent  evidence  of  the  contents  of  a 
legal  publication  contained  therein,  all  better  evidence 
being  lost,  he  did  not  err. 

We  have  disposed,  in  the  companion  case  above 
referred  to  and  decided  at  this  term,  of  the  question 
of  the  amount  of  interest  held  by  Carrie  E.  Thurber 
when  the  land  was  sold  for  taxes.  The  judgment  nisi 
accords  with  our  conclusions.  The  former  opinion 
disposed  of  the  question  as  to  the  taker  of  that  inter- 
est. It  therefore  results  that  this  case  should  be  af- 
firmed. Let  this  be  done.  Walker,  P.  J.,  concurs; 
Broivn,  J.,  not  sitting.  • 
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JAMES  W.  SHOULTZ  v.  ELIZA  JANE  LEE, 
Appellant. 

Division  Two,  July   14,   1914. 

LIMITATIONS:  Widow's  Possession:  Adverse.  The  widow's 
possession,  before  assignment  of  dower,  of  iands  of  which  her 
husband  died  seized,  is  not  adverse  to  his  heirs,  whether  or 
not  she  had  purchased  at  an  administrator's  sale  to  pay  debts. 


2.   :    :    Termination    of   Quarantine:      Laches.     The 

heirs  of  the  husband,  who  died  seized  of  real  estate,  after 
reaching  their  majority,  may  terminate  the  widow's  right  of 
exclusive  possession  in  quarantine,  by  having  her  dower  as- 
signed to  her;  but  they  are  under  no  legal  obligation  to  do 
so,  and  are  not  chargeable  with  laches  in  delaying  to  do  so, 
notwithstanding  she  purchased  the  property  at  the  administra- 
tor's sale,  and  thereafter,  for  thirty  years  after  they  became 
of  legal  age,  claimed  It  as  her  own.  . 

8.  :  :    Purchase  by  Wife:   Adverse.     A  widow  who 

purchases  real  estate  belonging  to  her  husband  at  the  time 
of  his  death,  sold  by  the  administrator  in  the  course  of  his 
administration  for  the  payment  of  debts,  is  a  tenant  for  life, 
and  her  possession  is  not  adverse  to  the  remaindermen  (the 
husband's  heirs)  until  after  steps  are  taken  for  the  assign- 
ment of  her  dower  therein.  Such  a  life  tenant  cannot  by  her 
dealings  with  the  property  render  her  occupancy  and  pos- 
session adverse  to  such  remaindermen  so  as  to  start  the 
Statute  of  Limitations  to  running  against  them  during  the 
existence  of  the  life  estate. 

4.  :  ;  :    Reimbursement  for  Purchase  Money. 

Although  the  possession  of  the  widow  who  purchased  real 
estate  belonging  to  her  husband  at  the  time  of  his  death 
and  received  an  administrator's  deed  thereto,  was  not  ad- 
verse to  his  heirs,  and  she  holds  the  property,  subject  to  her 
unassigned  dower,  in  trust  for  them,  she  nevertheless  is  en- 
titled to  restitution  from  them  for  the  purchase  price,  with 
six  per  cent  interest  from  the  date  of  her  purchase,  as  a 
precedent  condition  to  their  right  to  share  in  a  partition  of 
the  property. 

5.  QUARANTINE:  Taxes:  Interest.  While  the  widow  holds  real 
estate  belonging  to  her  husband  at  the  time  of  his  death, 
under  her  widow's  quarantine,  she  is  not  chargeable  with  taxes 
on  the  property,  nor  with  rents — although  she  may  have  pur- 
chased at  the  administrator's  sale  and  after  having  received 
a  deed  from  him,  remained  in  possession  and  claimed  adverse- 
ly to  the  heirs. 
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Appeal  from  Hannibal  Court  of  Common  Pleas.— flon. 
W.  T.  Ragland,  Judge. 

Revebsed  and  bemanded. 

Nelson  <&  Bigger  for  appellant. 

(1)  The  entire  subject-matter  below  is  subject  to 
review  by  this  court.  Benne  v.  Schnecko,  100  Mo. 
257.  (2)  The  plaintiff  is  not  entitled  to  maintain  par- 
tition, when  the  defendant  is  in  possession  and  claims 
the  property  adversely  to  plaintiff.  Chamberlain  v. 
Waples,  193  Mo.  96.  (3)  The  administrator's  deed  to 
appellant  is  sufficient  to  constitute  color  of  title.  Plas- 
ter V.  Qirabeel,  160  Mo.  669;  Shaffer  v.  Detie,  191  Mo. 
377;  Brewing  Co.  v.  Payne,  197  Mo.  422.  (4)  The 
widow  may  establish  title  by  adverse  possession,  as 
against  the  heirs,  before  assignment  of  dower.  Nel- 
son V.  Davidson,  160  HI.  254,  31  L.  R.  A.  325;  Balkam 
V.  Iron  Co.,  43  Fed.  648;  1  Cyc  1051;  Null  v.  HoweU, 
111  Mo.  278;  Meddis  v.  Kenney,  176  Mo.  208;  St.  Louis 
V.  Priest,  103  Mo.  652.  (5)  The  plaintiff  cannot  main- 
tain this  suit  by  reason  of  laches.  He  has  slept  on  his 
rights  until  the  appellant  has  reached  the  age  of  more 
than  her  three  score  and  ten,  and  is  not  entitled  to  the 
commendation  that  courts  of  equity  generally  accord 
to  one  who  shows  consideration  for  his  foster  mother. 
R.  S.  1855,  sec.  38,  p.  696;  Brewing  Co.  v.  Payne,  197 
Mo.  422;  Hand  v.  St.  Louis,  158  Mo.  204. 

M.  L.  Farres  for  respondent. 

(1)  Partition  is  a  proper  action  in  which  to  have 
dower  assigned.  Colvin  v.  Hanenstein,  110  Mo.  575; 
Weather  ford  v.  King,  119  Mo.  51.  (2)  A  widow  in 
possession  of  the  plantation  of  her  deceased  husband, 
being  entitled  to  quarantine  until  dower  is  assigned, 
and  no  dower  ever  having  been  assigned,  tiiere  is  no 
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adverse  possession,  nor  does  the  limitation  begin  to 
run  till  the  death  of  the  widow,  as  against  the  heirs  of 
the  deceased  husband.  Keith  v.  Keith,  80  Mo.  127; 
Melton  V.  Fitch,  125  Mo.  290;  Hohnes  v.  Kring,  93  Mo. 
452 ;  Sherwood  v.  Baker,  105  Mo.  472 ;  Brown  v.  Moore, 
74  Mo.  633;  Carey  v.  West,  139  Mo.  176;  Thomas  v. 
Black,  113  Mo.  70;  Hall  v.  French,  165  Mo.  430;  Gra- 
ham V.  Stafford,  171  Mo.  692.  (3)  There  is  no  suffi- 
cient allegation  on  which  to  base  a  claim  of  laches, 
nor  any  evidence  in  proof  of  such  issue  in  the  case. 
Graham  v.  Stafford,  171  Mo.  692.  (4)  The  posses- 
sion of  the  widow  never  did  become  adverse  to  the 
plaintiff,  nor  would  it  so  long  as  she  lives  and  her 
dower  remains  unassigned.  Brown  v.  Moore,  74  Mo. 
633 ;  Hohnes  v.  Kring,  93  Mo.  452 ;  Sherwood  v.  Baker, 
105  Mo.  472;  Melton  v.  Fitch,  125  Mo.  290;  Carey  v. 
West,  139  Mo.  146.  (5)  The  right  to  an  action  at 
law  for  the  possession  would  not  accrue  to  the  heirs 
until  after  the  death  of  the  widow.  Howell  v.  Jump, 
140  Mo.  456;  Shumate  v.  Snyder,  140  Mo.  87.  (6)  The 
possession  of  the  life  tenant  is  not  adverse  to  the  es- 
tate of  the  remainderman,  and  he  cannot,  by  his  dec- 
larations, acts  or  claim  of  a  greater  or  different  es- 
tate, make  it  adverse,  so  as  to  enable  him  or  others 
under  him  to  invoke  the  Statute  of  Limitations.  Keith 
V.  Keith,  80  Mo.  1.27;  Thomas  v.  Black,  113  Mo.  70; 
HaU  V.  French,  165  Mo.  430.  (7)  Since  Mrs.  Eliza 
Jane  Lee  acquired  nothing  by  her  alleged  deed  from 
Abraham  Curts,  dated  years  after  final  settlement,  the 
only  right  or  interest  she  had  was  the  right  to  quar- 
antine, and  that  of  dowress  until  her  dower  was  as- 
signed, which  was  never  assigned  herein.  Melton  v. 
Fitch,  125  Mo.  290;  Carey  v.  West,  139  Mo.  176.  (8) 
An  administrator's  deed,  not  acknowledged  in  open 
court,  as  required  by  law  in  force  at  time  of  its  exe- 
cution, is  insuflBcient  to  convey  title.  Campbell  v.  L. 
G.  L.  Co.,  84  Mo.  352. 

260  Mo.— 46 
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WALKER,  p.  J.— Plaintiff  brought  suit  in  the 
Hannibal  Court  of  Common  Pleas  against  the  defend- 
ant Eliza  Jane  Lee  and  a  number  of  others,  to  parti- 
tion a  half  acre  of  ground  in  Mason  township,  Marion 
county,  described  as  the  east  104  feet  of  lot  11  of  the 
Darr.  tract,  Oakwood,  situated  within  or  adjacent  to 
the  city  of  Hannibal.  Upon  a  trial  the  court  rendered 
a  judgment  partitioning  the  property,  subject  to  the 
dower  interest  of  said  Eliza  Jane  Lee,  and  the  land 
not  being  susceptible  of  division  in  kind  was  ordered 
sold.  From  this  judgment  defendant  appealed  to  this 
court. 

In  1857  one  Gardiner  Shoultz,  then  the  husband 
of  the  defendant  Eliza  Jane  Lee,  acquired  by  purchase 
the  lot  above  described,  and  he  and  his  wife  began  to 
occupy  same  and  continued  in  possession  until  1859, 
when  he  died,  leaving  his  widow,  the  defendant,  and 
a  number  of  children  by  a  former  marriage.  The  de- 
fendant continued  thereafter  to  occupy  the  property 
as  a  home.  An  administration  was  commenced  upon 
the  estate  of  the  deceased  husband. 

In  1862,  the  estate  being  still  in  process  of  admin- 
istration, upon  an  application  made  to  the  probate 
court  the  sale  of  the  lot  in  controversy  was  alleged 
to  be  necessary  to  pay  the  debts  of  the  deceased,  and 
an  order  for  such  sale  was  made  and  entered  of  rec- 
ord. 

No  further  record  entries  of  said  probate  court 
were  offered  in  evidence  except  a  report  of  the  ad^ 
ministrator  as  to  the  condition  of  the  estate,  and  there- 
after in  June,  1862,  an  order  accepting  and  approving 
his  final  settlement. 

Defendant  testified  that  the  property  was  sold  by 
the  administrator  under  said  order  of  sale  and  that 
she  purchased  same  for  $300,  and  offered  in  evidence 
a  deed  to  same  from  the  administrator,  dated  October 
10, 1864,  which  was,  on  the  20th  day  of  October,  1864, 
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filed  for  record  and  recorded  in  the  recorder's  office  of 
Marion  county ;  that  nnder  the  purchase  evidenced  by 
said  deed  she  has  continuously  been  in  the  adverse  pos- 
session of  said  property,  claiming  it  as  her  own ;  that 
plaintiff  was  the  youngest  child  of  Gardiner  Shoultz, 
being  about  six  years  of  age  at  the  time  of  the  latter 's 
death  in  1859;  that  plaintiff  and  the  other  children 
grew  to  manhood  and  womanhood,  if  not  at  the  home 
occupied  by  their  stepmother,  in  the  immediate  vicinity 
thereof,  and  had  actual  knowledge  of  her  possession 
of  said  property  during  all  the  time  of  her  occupancy 
of  same,  covering  a  period  of  more  than  fifty  years 
from  the  date  of  her  husband's  death,  to  that  of  the 
institution  of  this  suit. 

Plaintiff  testified  that  he  had  known  for  about 
twenty-five  or  thirty  years  that  the  defendant,  his 
stepmother,  claimed  this  property  as  her  own;  that 
he  had  not  conceived  the  idea  of  making  a  claim  to 
it  until  about  ten  or  fifteen  years  prior  to  the  com- 
mencement of  this  proceeding ;  that  he  is  now  fifty-six 
years  of  age;  that  his  knowledge  of  his  stepmother's 
claim  to  the  property  came  from  her. 

The  petition  is  in  the  usual  form  of  a  proceeding 
in  partition;  it  sets  out  the  interests  of  the  defend- 
ants, and  alleges  that  Eliza  Jane  Lee  is  entitled  to 
a  dower  interest  in  the  land  sought  to  be  partitioned. 
Aside  from  the  said  Eliza  Jane  Lee,  three  of  the  other 
defendants  filed  answers,  admitting  the  allegations  of 
the  petition.    All  the  other  defendants  made  default. 

The  answer  of  the  defendant  Eliza  Jane  Lee,  after 
a  general  denial,  alleges  the  purchase  of  the  property 
by  her  from  the  administrator  of  the  estate  of  her 
husband;  that  she  went  into  possession  of  the  premises 
inmiediately  thereafter,  and  has  been  in  open  and  ad- 
verse possession  of  same  under  color  of  title  for  more 
than  ten  years;  that  she  has  made  valuable  and  last- 
ing improvements  on  the  premises  and  that  her  pos- 
session has  been  continuous,  adverse,  hostile,  etc.,  since 
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the  purchase  of  same ;  that  she  now  occupies  said  prop- 
erty under  the  title  thus  obtained;  that  at  the  time 
she  purchased  said  property  the  deed  evidencing  said 
purchase  was  recorded  in  the  recorder's  office  of  Ma- 
rion county,  and  that  no  one  else  than  herself  has 
been  in  possession  of  said  property  since  said  pur- 
chase, and  up  to  the  date  of  the  institution  of  this  suit, 
and  that  she  has  since  paid  the  taxes  thereon  contin- 
uously without  interruption  for  morre  than  thirty-five 
years,  and  that  plaintiff's  daim,  if  any  he  has,  is 
barred  by  the  Statute  of  limitations,  and  that  if  he 
ever  had  any  right,  title  or  interest  in  said  land  by 
his  laches  and  negligence  in  prosecuting  his  suit  he 
has  forfeited  such  right  and  cannot  be  heard  to  com- 
plain against  defendant,  who  is  a  purchaser  for  value. 

Plaintiff's  reply,  after  a  general  denial,  states  that 
said  Eliza  Jane  Lee,  the  defendant,  is  the  widow  of 
Gardiner  Shoultz,  and  was  the  wife  of  said  Shoultz 
at  the  time  of  his  death ;  that  she  has  been  in  posses- 
sion of  the  premises  in  question  from  the  death  of  her 
husband,  as  his  widow,  with  her  dower  right  unas- 
signed,  and  that  she  is  a  tenant  in  common  with  plain- 
tiff, and  the  Statute  of  Limitations  has  never  begun 
to  run  against  him.  He  denies  the  purchase  of  the 
land  by  her  at  the  administrator's  sale,  and  says  that 
said  estate  was  settled  by  the  administrator  long  be- 
fore October  10,  1864. 

In  no  jurisdiction  has  the  rule  been  more  definitely . 
stated  or  more  firmly  adhered  to  than  in  Missouri,  that 
the  widow's  possession  of  land  of  which 
AdvepM  ^^^  husband  died  seized  before  assign- 

PotteMion:  ment  of  dower,  is  not  adverse  to  his  heirs, 
pj^'hl.er.  [Meddis  V.  Kenney,  176  Mo.  200;  Fischer 
V.  Siekmann,  125  Mo.  165;  Null  v.  Howell, 
111  Mo.  273;  Colvin  v.  Hauenstein,  110  Mo.  575.]  And 
while  it  has  been  intimated  in  some  of  the  cases  cited, 
that  such  facts  might  arise  as  to  render  the  possession 
adverse,  they  have  not  been  shown  to  exist  here. 
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While  it  is  true  that  plaintiff  or  any  of  the  heirs- 
after  reaching  their  majority  might  have  terminated 
the  right  of  exclusive  possession  in  quarantine,  by  hav- 
ing the  widow's  dower  assigned,  they  were  under  no 
legal  obligation  to  do  so,  and  cannot  be  charged  with 
laches  in  not  having  done  so,  notwithstanding  the  fact 
that  she  purchased  the  property  at  administrator's 
sale,  and  thereafter  claimed  it  as  her  own  (Fischer  v. 
Siekmann,  supra) ;  this  is  upon  the  principle  that  she 
was  a  tenant  for  life  and  her  possession  was  not  ad- 
verse to  the  remaindermen;  such  a  tenant  cannot  by 
her  dealings  with  the  estate  render  her  holding  ad- 
verse to  the  heirs  so  as  to  start  the  Statute  of  Limita- 
tions against  them  during  the  existence  of  her  life 
estate.    [Moran  v.  Stewart,  246  Mo.  462,  474.] 

This  is  other  than  a  purely  statutory  proceeding. 
Its  equitable  features  demand  that  consideration  be 
given  the  fact  that  the  payment  of  $300  made  by  the 
defendant  to  the  administrator  was  in  the  protection 
and  preservation  of  her  rights  and  those  of  the  heirs 
in  the  property.  It  is  true  there  is  a  discrepancy  in 
the  dates  as  to  the  time  of  the  administrator's  final  set- 
tlement and  the  time  of  her  payment  to  him,  but  the 
fact  of  the  payment  itself  and  that  the  deed  was  made 
by  him  to  her  is  not  attempted  to  be  questioned;  al- 
though she  claims  to  have  been  holding  under  this  deed 
since  it  was  made  in  1864,  her  possession  was  not  ad- 
verse, but  she  held  the  property  subject  to  her  un- 
assigned  dower  in  trust  for  the  heirs,  and  so  holding 
it,  she  is  entitled  to  restitution  from  them  for  the 
amount  of  her  outlay  and  interest  from  the  date  of 
the  administrator's  deed.  Authority  is  not  lacking 
for  this  ruling,  as  is  evidenced  by  the  following  cases : 
Throckmorton  v.  Pence,  121  Mo.  1.  c.  57;  Mcintosh  v. 
Smiley,  107  Mo.  377;  Henry  v.  McKerlie,  78  Mo.  1.  c. 
428;  Schaefer  v.  Causey,  76  Mo.  365. 

Usually  a  life  tenant  is  required  to  pay  the  taxes 
(Bradley  v.  Goff,  243  Mo.  95),  but  while  defendant 
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was  holding  under  the  widow's  quarantine  she  was  not 
chargeable  with  the  taxes  on  the  proi)erty  (Graves  v. 
Cochran,  68  Mo.  74;  State  to  use  v.  White,  61  Mo. 
441) ;  nor  was  she  required  to  account  for  the  rents. 
[Smith  V.  Stephens,  164  Mo.  415, 422 ;  Gentry  v.  Gentry, 
122  Mo.  202,  220.]  This  being  true  the  allowance  of 
interest  on  the  amount  of  her  outlay  for  the  estate 
is  not  improper. 

In  view  of  the  foregoing  the  defendant,  in  addi- 
tion to  her  dower  interest  in  the  property,  is  entitled 
to  a  lien  thereon  in  the  sum  of  $300,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  date  of 
the  administrator's  deed,  and  this  case  is  reversed  and 
remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Brown,  J.,  concurs.    Paris,  J.,  not  sitting. 
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ABSTRACT. 

Additional  by  Respondent:  Taken  as  True.  An  additional  abstract 
of  the  record  brought  up  by  respondent,  In  nowise  challenged  by 
appellant's  counsel,  under  the  rules  of  the  court  will  be  taken 
as  true.    Andrew  y.  Linebaugh,  623. 

ADMINISTRATION. 

1.  Limitations:  Widow's  Possession:  Adverse.  The  widow's  pos- 
session, before  assignment  of  dower,  of  lands  of  which  her 
husband  died  seized,  is  not  adverse  to  his  heirs,  whether  or 
not  she  had  purchased  at  an  administrator's  sale  to  pay  debts. 
Shoultz  V.  Lee,  719. 

2.   :  :   Termination  of  Quarantine:   Laches.     The 

heirs  of  the  husband,  who  died  seized  of  real  estate,  after 
reaching  their  majority,  may  terminate  the  widow's  right  ol 
exclusive  possession  in  quarantine,  by  haying-  her  dower  as- 
signed to  her;  but  they  are  under  no  legal  obligation  to  do 
so,  and  are  not  chargeable  with  laches  in  delaying  to  do  so, 
notwithstanding  she  purchased  the  property  at  the  administra- 
tor's sale,  and  thereafter,  for  thirty  years  after  they  became 
of  legal  age,  claimed  it  as  her  own.    lb. 


:  :  Purchase  by  Wife:  Adverse.    A  widow  who 

purchases  real  estate  belonging  to  her  husband  at  the  time 
of  his  death,  sold  by  the  administrator  in  the  course  of  his 
administration  for  the  payment  of  debts,  is  a  tenant  for  life, 
and  her  possession  Is  not  adverse  to  the  remaindermen  (the 
husband's  heirs)  until  after  steps  are  taken  for  the  assign- 
ment of  her  dower  therein.  Such  a  life  tenant  cannot  by  her 
dealings  with  the  property  render  her  occupancy  and  pos- 
session adverse  to  such  remaindermen  so  as  to  start  the 
Statute  of  Limitations  to  running  against  them  during  the 
existence  of  the  life  estate.    lb. 


4.   :    :     :     Reimbursement    for     Purchase 

Money.  Although  the  possession  of  the  widow  who  purchased 
real  estate  belonging  to  her  husband  at  the  time  of  his  death 
and  received  an  administrator's  deed  thereto,  was  not  ad- 
verse to  his  heirs,  and  she  holds  the  property,  subject  to  her 
unassigned  dower,  in  trust  for  them,  she  nevertheless  Is  en- 
titled to  restitution  from  them  for  the  purchase  price,  with 
six  per  cent  interest  from  the  date  of  her  purchase,  as  a 
precedent  condition  to  their  right  to  share  in  a  partition  oi 
the  property.    lb. 

5.  Quarantine:  Taxes:  Interest.  .  While  the  widow  holds  real 
estate  belonging  to  her  husband  at  the  time  of  his  death, 
under  her  widow's  quarantine,  she  is  not  chargeable  with  taxes 
on  the  property,  nor  with  rents — although  she  may  have  pur- 
chased at  the  administrator's  sale  and  after  having  received 
a  deed  from  him,  remained  in  possession  and  claimed  adversely 
to  the  heirs.    lb. 

260  Mo.]  (727) 
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AJ^VANCBMBNTS. 

1.  Presumptions:  Burden  of  Proof.  Substantial  gifts  by  a  parent 
to  a  child  are  ordinarily  presumed  to  be  adyancements  charge- 
able to  the  child  in  the  distribution  of  the  donor's  estate,  and 
the  burden  of  showing  the  contrary  rests  accordingly  on  the 
party  denying  the  advancement    Lsmch  y.  Culyer,  495. 


2.   :  ■• :  Gift:  Deeds  Reciting  Consideration.    Where 

deeds  recite  a  consideration  as  paid,  the  burden  of  proof  is 
shifted  to  those  who  contend  they  were  advancements,  but  where 
the  evidence  introduced  on  behalf  of  those  who  received  the 
deeds  shows  that  they  were  made  not  for  the  money  considera- 
tion named,  but  as  gifts,  the  presumption  that  they  were  ad- 
vancements again  operates.    lb. 

3.  Gift  for  Good  Conduct.  The  fact  that  a  mother  gave  property 
to  her  son  because  he  was  a  good  boy  and  stayed  at  home  does 
not  disprove  that  the  transaction  was  an  advancement    lb. 

ANTI-TRUST  COMBINATIONS— LUMBER  CASES.     See  Cbmblna- 
tions  in  Restraint  of  Trade,  23  and  24. 

APPEALS. 

1.  Will  Contest:  Action  at  Law.  A  statutory  will  contest  is  an  ac- 
ition  at  law,  pure  and  simple,  and  is  to  be  treated  in  an  appel- 
late court  strictly  as  a  law  suit.  In  a  will  contest,  the  appel- 
late co^irt  leaves  to  the  Jury  the  office  of  weighing  the  evidence, 
and  to  the  trial  court  the  exclusive  office  of  setting  aside  a 
verdict  because  against  the  weight  of  the  evidence,  the  same 
as  it  does  in  all  other  actions  at  law.    Turner  v.  Anderson,  1. 

2.   :  :   Right  to   Make  Will.     Courts  are  fond  of 

sustaining  wills.  The  right  to  dispose  of  one's  own  stands 
now,  as  always,  on  the  soundest  foundation,  and  is  not  to  be 
frittered  away  by  piecemeal  or  indirection;  and  courts  are 
not  blind  to  the  fact  of  an  itching  in  jurors  to  break  wills 
and  of  an  assumption  on  their  part  that  they  know  better 
how  a  testator  should  have  divided  his  property  than  he  did, 
and  hence  they  sedulously  guard  against  that  tendency  and 
search  the  proof  adduced  in  support  of  an  issue  of  undue  influence 
or  testamentary  incapacity  with  a  critical  eye.  But  notwith- 
standing those  facts,  a  demurrer  to  the  evidence  in  a  will  con- 
test is  to  be  judged  by  the  general  rule  applicable  to  similar 
demurrers  in  other  law  cases,  and  that  rule  is  elaborately  stated 
in  Williams  v.  Railroad,  257  Mo.  L  c.  112.    lb. 


:  :  Canvassing  Proof.  Where  there  is  substan- 
tial evidence  tending  to  show  testator's  incapacity  to  make  a 
will  and  equally  substantial  evidence  to  the  contrary,  it  is  but 
confusing  the  issue  on  the  demurrer  to  the  evidence  for  the 
appellate  court  to  canvass  the  proofs  adduced  by  proponents  to 
sustain  the  will.  The  weight  of  the  evidence  was  for  the 
Jury.     lb. 


:   Demurrer  to  Evidence:   Pacts  for  Consideration  on 

Appeal.  On  proponents'  demurrer  to  contestants'  evidence  in 
the  will  contest,  the  appellate  court  is  concerned  only  with 
the  admitted  facts  and  with  the  tendency  of  contestants'  rea- 
sonable and  material  proof,  whether  contradicted  or  not  by 
that  for  proponents.     lb. 
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5.  Certiorari:  Court  of  Appeal^  If  the  Court  of  Appeal9  did  not 
follow  the  last  preyious  decision  of  the  Supreme  Court,  but 
rendered  judgment  contrary  thereto,  the  Supreme  Court,  upon 
certiorari,  will  quash  Its  judgment.  State  ex  rel.  y.  Ellison, 
129. 


6.   :  :   Reversal  on   Merits.     Suit  for  damages  for 

personal  Injuries  had  been  brought,  against  two  railroads,  and 
at  the  trial,  after  the  evidence  was  in,  the  case  was  dismissed 
as  to  one  of  them,  and  in  his  argument  to  the  jury  coimsel  for 
the  remaining  defendant  stated  that  an  attempt  was  being 
made  to  load  the  entire  responsibility  for  the  Injury  upon  his 
client  and  to  let  the  other  company  out.  Thereupon  a  lengthy 
colloquy  ensued  between  counsel  for  plaintiff  and  for  said  defend- 
ant, defendant's  attorney  contending  that  a  judgment  against  his 
company  would  be  conclusive  and  bar  any  right  to  compel  the 
other  company  to  contribute  to  the  payment  of  the  damages, 
and  plaintiff's  attorney  that  it  was  Immaterial  whether  a  judg- 
ment for  plaintiff  would  bar  the  other  company's  right  to  com- 
pel contribution.  The  court  directed  the  jury  not  to  consider 
the  question  at  all.  The  Court  of  Appeals  reversed  a  judgment 
for  plaintiff  on  the  sole  ground  that  plaintifTs  counsel  used  im- 
proper language  in  said  colloquy.  Seld,  that  it  ^as  wholly 
immaterial,  so  far  as  plaintiff  was  concerned,  what  the  rights 
of  the  two  companies  were  as  between  themselves,  and  the 
Court  of  Appeals  did  not  follow  prior  opinions  of  this  court 
regarding  remarks  of  counsel  in  their  arguments  before  the 
jury,  and  its  judgment,  upon  certiorari,  is  quashed.     lb. 

7.  Appellate  Practice:  Locomotives:  Safety  Devices:  Constitu- 
tional Question.  Where  the  petition  in  general  terms  charges 
that  the  defendant  railroad  company  failed  to  equip  its  locomo- 
tive engines  with  the  safety  devices  required  by  statute,  and 
falls  to  state  a  cause  of  action  in  that  It  contains  ho  charge  of  any 
specific  act  of  violation,  a  constitutional  objection  to  said  statute, 
though  timely  and  properly  made,  will  not  be  considered  on 
appeal,  but  the  judgment  of  conviction  will  simply  be  dismissed. 
State  ex  rel.  v.  Railroad,  157. 

8.  Suit  in  Equity:  Findings  of  Fact.  Where  the  pleadings  are 
purely  equitable  and  frame  no  issues  of  fact  to  be  tried  by  a 
jury,  they  must  be  tried  by  the  court,  and,  it  being  the  duty 
of  the  Supreme  Court  upon  appeal  in  such  case  to  examine  the 
evidence  and  draw  its  own  conclusions  of  fact  as  well  as  of 
law,  a  failure  of  the  trial  court  to  make  special  findings  Is 
not  prejudicial  error.     Harvey  v.  Long,  374. 

9.  Second  Hearing:  Correcting  Errors  at  First:  Stare 
Decisis.  The  stiff  general  rule  is  that  the  lower  court  is 
bound  by  pronouncements  made  by  the  Supreme  Court  in     a 

.  prohibition  proceeding  arresting  the  trial  of  a  case,  and  so  is 
the  Supreme  Court  upon  an  appeal  from  a  judgment  rendered 
by  the  trial  court  in  pursuance  to  such  pronouncements.  They 
become  the  law  of  the  case,  and  certainty  in  the  law  and  the 
necessity  for  ending  litigation  require  that  they  be  rigidly 
adhered  to  in  all  subsequent  proceedings  in  the  same  case  ex- 
cept where,  upon  a  second  hearing,  it  is  apparent  that  palpable 
injustice  has  been  done  by  them  and  no  injury  would  result  from 
a  different  decision,  and  even  then  the  exception  is  to  be  ap- 
plied with  rare  circumspection.    Kansas  City  v.  Land  Co.,  395. 
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• 

10.  Instruction:  Not  Ground  of  Motion.  Unless  appellant  in  his 
motion  for  a  new  trial  assigns  as  a  ground  therefor  an  in- 
struction given  by  tbe  court  of  its  own  motion,  any  objection 
to  It  will  not  be  available  on  appeal.  But  where  it  pertains  to 
evidence  relating  to  an  issue  not  made  by  the  pleadings,  the 
court  will  nevertheless  rule  that  the  evidence  itself  was 
erroneously  admitted,  there  being  a  proper  assignment  in  the 
motion  that  the  court  erred  in  admitting  it  Scrivner  v.  Rail- 
road, 421. 

11.  Contributory  Negligence:  Not  Pleaded:  No  Appeal  by  De- 
fendant. Even  though  defendant  has  not  appealed,  and  is  mani- 
festly satisfied  with  the  verdict  rendered  for  it.  yet  if  plaintifTs 
evidence  established  contributory  negligence  (though  not  plead- 
ed) to  such  an  extent  that,  as  a  matter  of  law,  it  forbids  a 
judgment  in  his  favor,  the  judgment  will  not  be  reversed.  Boesel 
V.  Wells  Fargo  A  Co.,  463. 

12.  Ordinance:  Reasonableness:  Long  Record:  Pronouncement  of 
Ultimate  Conclusion.  Where  the  Supreme  Court  is  called  upon 
to  pass  upon  the  reasonableness  or  unreasonableness  of  an 
ordinance  requiring  a  viaduct  in  a  certain  street  to  be  widened, 
which, question  is  to  be  determined  by  a  mass  of  oral  evidence 
occupying  more  than  150  pages  of  printed  matter  and  as  many 
pages  more  of  maps,  profiles,  photographs,  etc.,  and  a  state- 
ment of  the  substance  of  the  evidence  would  prolong  the 
opinion  beyond  a  reasonable  length,  the  court  will  conscien- 
.tiously  read  the  evidence  and  determine  therefrom  whether 
or  not  the  ordinance  is  reasonable,  and  thereafter  simply  state 
its  conclusion.    State  ex  rel.  v.  K.  C.  Terminal  Ry.  Co.,  489. 

13.  No  Final  Judgment:  Order  to  Quash  Service  as  to  One 
Defendant.  A  judgment  entry  is  not  final  so  as  to  authorize 
an  appeal  unless  it  makes  som^  disposition  of  all  the  parties 
to  the  record.  So,  where,  in  a  suit  against  several  defendants, 
one  appeared  and  filed  answer,  and  another,  a  non-resident,  ap 
peared  specially  and  the  service  against  him  was  quashed  upon 
his  motion,  there  can  be  no  appeal  from  the  trial  court's  action 
in  overruling  plaintiff's  subsequent  motion  to  vacate  the  order 
sustaining  the  motion  to  quash,  the  cause  remaining  undisposed 
of  as  to  the  defendant  who  filed  answer.    Koeln  v.  Gould,  499. 

14.  Appellate  Jurisdiction:  Constitutional  Question:  In 
Court  of  Appeals:  Motion  to  Transfer.  It  is  not  the  duty  of  a 
court  of  appeals,  upon  the  filing  of  a  motion  therein  to 
transfer  a  pending  cause  to  the  Supreme  Court,  on  the  ground 
that  a  proper  determination  of  the  issues  involves  a  con- 
struction of  a  certain  section  of  the  Constitution,  to  immediate- 
ly transfer  said  cause,  without  an  examination  of  such  ques- 
tion and  a  determination  of  whether  or  not  it  has  jurisdiction. 
The  Court  of  Appeals  is  entitled  to  a  reasonable  time  to  in- 
vestigate the  ground  of  the  motion,  and  may  take  the  motion 
with  the  case.    State  ex  rel.  v.  Ellison,  585. 

15.  :  :  :  :  Public  Highway:  Nuis- 
ance. Relator  was  sued  for  maintaining  a  blasting  powder  mill 
near  a  railroad  track,  charged  to  be  a  nuisance,  and  for  damages 
incurred  by  plaintiff  from  an  explosion  in  the  glaze  building  of 
the  plant,  whereby  she  was  injured  while  a  passenger  on  a 
train  on  said  track,  and  for  said  injuries  she  recovered  a  ver- 
dict for  12000.     Relator  asked  the  court  to  instruct  the  jury 
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that  the  railroad  was  not  a  public  highway  within  the  meaning 
of  section  41  of  article  12  of  the  Constitution,  which  the  court 
declined  to  do,  and  on  its  appeal  to  the  Court  of  Appeals  relator 
filed  its  motion  therein  asking  that  court  to  transfer  the  case 
to  the  Supreme  Court  on  the  ground  that  its  proper  deter- 
mination involved  a  construction  of  that  section  of  the  Constitu- 
tion. The  court  announced  that  the  motion  would  be  taken 
with  the  case,  and  has  not  pronounced  Judgment  on  the  validity 
of  the  motion.    Held,  no  ground  for  compulsory  transfer.    lb. 

16.  Abstract:  Additional  by  Respondent:  Taken  as  True.  An 
additional  abstract  of  the  record  brought  up  by  respondent, 
in  nowise  challenged  by  appellant's  counsel,  under  the  rules 
of  the  court  will  be  taken  as  true.    Andrew  v.  Linebaugh,  623. 

17.  Res  Adjudicata:  Former  Appeal:  Reversal  With  Direc- 
tions. Where  the  Supreme  Court  on  an  appeal  from  a  judg- 
ment in  favor  of  plaintiffs  in  ejectment  reversed  the  judgment 
and  remanded  the  cause  "to  be  proceeded  with  in  accordance 
with  this  opinion,"  the  trial  court  has  authority  to  try  the 
case  again,  and  Is  not  restricted  to  entering  judgment  for  de- 
fendants, whether  an  amended  petition  (adding  a  count  in 
equity  for  reformation  of  a  deed)  be  filed  or  not,  and  if  filed 
whether  filed  with  or  without  objection,  unless  such  course  is 
necessarily  inhibited  by  the  opinion.  [Following  Mangold  v. 
Bacon,  237  Mo.  1.  c.  612.]     Wilcox  v.  Phillips,  664. 

18.   :  :  :  Not  Raised  in  Trial  Court.    Unless 

defendants,  after  a  reversal  of  a  judgment  for  plaintiffs  and 
a  remanding  of  the  cause  "to  be  proceeded  with  in  accordance 
with  this  opinion,"  move  for  a  Judgment  in  the  trial  court 
without  a  retrial,  they  cannot  be  heard  to  contend  on  the 
second  appeal  that  such  court  had  no  authority  to  try  the  case 
again,  but  was  restricted  to  entering  judgment  for  them.    lb. 

19.  Motion  to  Make  More  Definite  and  Certain:  Non- 
suit: New  Trial.  Defendant's  motion  to  make  more 
definite  and  certain  having  been  overruled,  he  excepted  and 
filed  a  term  bill  of  exceptions,  after  which  his  answer  was 
filed  by  leave  of  court.  At  the  trial  the  judge  gave  a  peremptory 
instruction  for  defendant,  whereupon  plaintiff  took  a  nonsuit 
with  leave.  Afterward,  on  plaintiff's  motion,  the  nonsuit  was 
ordered  set  aside  and  a  new  trial  granted.  Defendant  appealed 
from  that  order.  Held,  that  the  order  granting  a  new  trial 
cannot,  on  this  appeal,  be  set  aside,  and  the  judgment  be  re- 
instated, on  the  ground  that  plaintiff's  petition  did  not  charge 
the  negligence  with  sufficient  particularity.  Collinsworth  v. 
Zinc  Co.,  692. 

ATTORNEYS. 

1.  Will  Contest:  Testator's  Incapacity:  Shown  by  Witnesses. 
Notwithstanding  testator  had  had  convulsions,  which  at  first 
were  thought  to  be  referable  to  stomach  troubles,  but  later 
were  diagnosed  as  epilepsy,  and  when  later  his  will  was  made 
It  was  witnessed  by  the  lawyer  who  drew  it  and  testator's 
family  physician;  and  notwithstanding  the  testimony  reveals 
that  the  attorney  knew  that  testator  was  in  charge  of  a  specialist 
in  mental  diseases  and  did  not  consider  him  in  good  mental 
condition,  and  had  the  epileptic  attacks  in  mind  when  he 
advised   that   the   family   physician   be   asked   to  witness   the 
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will,  it  will  not  be  held  that  proponents  failed  to  make  out  a 
case  of  testamentary  capacity  in  the  first  instance,  if  said 
lawyer  also  testified  that  he  considered  testator  of  sound  mind 
and  testamentary  capacity,  and  the  physician,  that  he  had  a 
sound  mind  at  the  time  he  witnessed  the  wilL  Turner  y. 
Anderson,  1. 


:    Witnesses:    Lawyer  and   Physician.      It   cannot  be 

held  as  a  matter  of  law  that  a  family  lawyer  or  a  family 
physician  may  not  witness  a  will,  nor  that  their  testimony, 
being  shown  to  be  men  of  probity,  has  no  probative  efilcacy 
of  testator's  testamentary  capacity.     lb. 


8.   :  Witness:  Attorney  for  Contestees.    A  will  is  not  to 

be  held  inyalid  or  sourly  considered  because  the  family  lawyer 
both  drew  and  witnessed  the  will  and  at  Its  contest  appears 
as  attorney  for  proponoits.  But  if  an  attorney  were  to  write 
and  witness  the  will,  and  then  attempt  to  break  it,  a  different 
case  would  be  for  consideration.    lb. 

4.  Certiorari:  Court  of  Appeals:  Reversal  on  Merits.  Suit  for 
damages  for  personal  injuries  had  been  brought  against  two  rail- 
roads, and  at  the  trial,  after  the  evidence  was  in,  the  case  was 
dismissed  as  to  one  of  them,  and  in  his  argument  to  the  jury 
counsel  for  the  remaining  defendant  stated  that  an  attempt  was 
being  made  to  load  the  entire  responsibility  for  the  injury  upon 
his  client  and  to  let  the  other  company  out  Thereupon  a  lengthy 
colloquy  ensued  between  counsel  for  plaintiff  and  for  said  defend- 
ant, defendant's  attorney  contending  that  a  judgment  against  his 
company  would  be  conclusive  and  bar  any  right  to  compel  the 
other  company  to  contribute  to  the  payment  of  the  damages, 
and  plaintiff's  attorney  that  it  was  immaterial  whether  a  judg- 
ment for  plaintiff  would  bar  the  other  company's  right  to  com- 
pel contribution.  The  court  directed  the  jury  not  to  consider 
the  question  at  all.  The  Court  of  Appeals  reversed  a  judgment 
for  plaintiff  on  the  sole  ground  that  plaintifTs  counsel  used  im- 
proper language  in  said  colloquy.  Held,  that  it  was  wholly 
•  immaterial,  so  far  as  plaintiff  was  concerned,  what  the  rights 
of  the  two  companies  were  as  between  themselves,  and  the 
Court  of  Appeals  did  not  follow  prior  opinions  of  this  court 
regarding  remarks  of  counsel  in  their  arguments  before  the 
jury,  and  its  judgment,  upon  certiorari,  is  quashed.  State  ex  reL 
V.  Ellison,  129. 

BAWDY  HOUSE.    See  Nuisance. 

BONDS,  ELECTION  FOR.    See  Courthouse. 

BOYCOTTING  LIVE  STOCK  MERCHANT.  See  Combination  In 
Restraint  of  Trade,  23  and  24. 

BUILDING  FUND  OF  COUNTY.    See  Courthouse. 

CANCELLATION  OF  DEED. 

Delivery:  Husband  and  Wife:  Husband  Retaining  Pos- 
session of  Conveyance  to  Wife.  A  husband  had  conveyed 
certain  of  his  lands  to  his  wife.  Afterward,  being  embarrassed 
financially,  he  thought  he  saw  an  opportunity  to  sell  the  tract 
he  had  conveyed  to  her,  and  he  promised  that  if  she  would- 
sell  he  would  deed  to  her  the  land  now  in  controversy.    Her  land 
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was  finally  sold  for  19600,  of  which  sum  about  $2000  was 
applied  to  her  use.  Her  husband  then  made  and  acknowledged 
a  deed  to  the  wife  for  the  land  he  had  promised  her,  and  took 
the  deed  home,  as  she  says,  and  read  it  to  her,  but  she  did  not 
accept  it  because  it  wasn't  "just  the  way  she  thought  it  ought 
to  be."  Two  witnesses  testified  that  afterward  the  husband 
told  them  he  had  conveyed  the  land  to  his  wife.  Immediately 
after  the  husband's  death  a  friend  of  the  family,  after  a  talk 
with  the  widow,  pried  open  the  deceased's  desk,  took  therefrom 
the  deed  and  gave  it  to  the  widow,  who  had  it  recorded.  She 
afterward  sold  and  conveyed  the  land  to  the  defendant  and 
appropriated  the  purchase  price  to  her  own  use.  Her  son  brings 
suit  against  the  defendant  to  quiet  title.  Held,  that  the  de- 
fendant must  prevail,  the  evidence  showing  a  sufficient  delivery 
of  the  deed  to  the  wife.  rOHAVES,  J.,  dissents  in  a  separate 
opinion,  in  which  WOODSON  and  BOND,  J  J.,  concur.]  Harvey 
V.  Long,  374. 

CANDIDATES  FOR  OJFPICB.    See  Elections. 

CARRIERS. 

1.  Carrier  and  Passenger:  Express  Contract:  Drover's  Past. 
The  relationship  of  carrier  and  passenger  majr  be  created 
by  either  an  express  or  an  Implied  contract;  and  where  the 
carrier  and  the  shipper  entered  into  a  written  agreement  for 
the  shipment  of  stock  and  household  furniture,  whereby  it  was 
agreed  that  the  shipper  might  accompany  the  stock  and  ride 
in  the  caboose,  on  a  drover's  pass,  the  relationship  of  carrier 
and  passenger  existed,  but  it  was  created  by  an  express  con- 
tract, and  the  carrier's  liability  is  limited  thereby.  Restrictions 
in  such  contracts  requiring  the  shipper  to  ride  in  the  caboose 
and  not  in  the  freight  car  carrying  the  stock  or  freight  are 
reasonable  and  valid.    Scrivner  v.  Railroad,  421. 

2.   :  :  :  No  Liability  for  Injuring  Shipper. 

Plaintiff's  four  horses  and  some  household  furniture  were 
loaded  into  a  freight  car  for  shipment,  and  he  and  the  railroad  . 
company  entered  into  a  written  agreement  whereby  he  was  to 
accompany  the  stock,  on  a  drover's  pass,  and  to  "remain  in  the 
caboose  attached  to  the  train  drawing  said  car  while  the  train 
is  in  motion"  and  to  "be  on  no  freight  or  other  car  while 
switching  is  being  done  at  stations."  Plaintiff  was  riding  in  the 
freight  car  containing  the  stock  when  another  in  front  left  the 
track,  toppling  it  over,  and  badly  crippling  him.  If  be  had  been 
riding  in  the  caboose  he  would  not  have  been  injured.  Held, 
that  the  carrier  had  a  right  to  impcse  the  conditions  in  the  con- 
tract, that  plaintiff's  riding  in  the  freight  car  was  in  violation 
of  them,  and  he  cannot  recover  for  his  injuries,  unless  said  re- 
strictions were  waived  by  the  company.  Plaintiff  was  not  in 
fact  a  passenger,  because  not  riding  where  his  contract  said 
he  should  ride.     lb. 

3.   :  :  Right  In  Stock  Car:  "In  Motion"  Defined. 

Where  the  express  contract  requires  the  shipper  to  ride  in 
the  caboose  when  the  train  is  in  motion,  and  makes  it  in- 
cumbent upon  him  to  look  after  the  stock  and  feed  and  water 
them  while  in  transit,  it  does  not  authorize  him  to  ride  in 
the  stock  car  while  the  train  is  in  motion;  and  the  train  is 
not  *'in  motion"  when  it  stops  at  stations  and  watering  places, 
and  it  is  only  at  such  times  and  places  that  the  shipper  has 
the  right,  or  it  is  his  duty,  to  go  into  the  car  to  care  for  the 
stock.    lb.  T 
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1.  Court  of  Appeals.  If  the  Court  of  Appeals  did  not  follow 
the  last  previous  decision  of  the  Supreme  Court,  but  rendered 
Judgment  contrary  thereto,  the  Supreme  Court,  upon  certiorari, 
will  quash  its  judgment    State  ex  rel.  y.  Ellison,  129. 

2.  :  Reversal  on  Merits.     Suit  for  damages  for  personal 

injuries  had  been  brought  against  two  railroads,  and  at  the 
trial,  after  the  evidence  was  in,  the  case  was  dismissed  as 
to  one  of  them,  and  in  his  argument  to  the  jury  counsel  for 
the  remaining  defendant  stated  that  an  attempt  was  being 
made  to  load  the  entire  responsibility  for  the  injury  upon  his 
client  and  to  let  the  other  company  out.  Thereupon  a  lengthy 
colloquy  ensued  between  counsel  for  plaintiff  and  for  said  defend- 
ant, defendant's  attorney  contending  that  a  judgment  against  his 
company  would  be  conclusive  and  bar  any  right  to  compel  the 
other  company  to  contribute  to  the  payment  of  the  damages, 
and  plaintiff's  attorney  that  it  was  immaterial  whether  a  judg- 
ment for  plaintiff  would  bar  the  other  company's  right  to  com- 
pel contribution.  The  court  directed  the  jury  not  to  consider 
the  question  at  all.  The  Court  of  Appeals  reversed  a  judgment 
for  plaintiff  on  the  sole  groimd  that  plaintiff's  counsel  used  im- 
proper language  in  said  colloquy.  Held,  that  it  was  wholly 
Immaterial,  so  far  as  plaintiff  was  concerned,  what  the  rights 
of  the  two  companies  were  as  between  themselves,  and  the 
Court  of  Appeals  did  not  follow  prior  opinions  of  this  court 
regarding  remarks  of  counsel  in  their  arguments  before  the 
jury,  and  its  judgment,  upon  certiorari,  is  quashed.    lb. 

CHARITIES. 

1.  Conveyance:  Subsequent  Devise  by  Will.  The  grantor  in  a 
deed  cannot  by  his  will  devise  any  part  of  the  estate  which 
he  did  not  possess  after  a  grant  of  the  lands  described  in  the 
deed,  nor  can  he  transmit  to  his  residuary  devisees  any  other 
remedy  for  the  enforcement  of  the  interests  and  rights  re- 
tained by  him  in  the  grant  than  he  has  at  the  time  of  his 
death.    Lackland  v.  Hadley,  539. 

2.   :    Trust   Estate:    Alteration    by   Subsequent   Deed.     The 

grantor  in  a  deed,  having  conveyed  certain  lands  to  the  city 
in  fee,  to  be  forfeited  to  him  upon  certain  conditions,  can- 
not by  a  subsequent  deed  alter  the  title  which  the  donee  re- 
ceived,   lb. 


3.  :    :   :    Estoppel.     The  donor  of  land  to   a 

city,  for  the  establishment  and  maintenance  of  a  botanical 
garden,  conveyed  by  deed  upon  conditions,  to  be  forfeited 
to  him  for  a  violation  thereof,  estops  himself,  by  a  sub- 
sequent confirmatory  deed,  modifying  and  waiving  the  former 
conditions,  from  thereafter  insisting  upon  the  former  condi- 
tions except  so  much  of  them  as  have  not  been  waived  or 
modified.    lb. 

4.  Change  In  Administration:  Title.  Power  to  vary  the  method 
of  administering  a  trust,  in  order  that  its  ultimate  purpose  may 
not  fail,  does  not  imply  a  vesting  in  the  trustees  of  a  title  to 
property  not  given  them  by  the  trust  instrument     lb. 


:     Power    to    Administer    Income:      Sale    of    Corpus. 

Henry  Shaw  conveyed  to  the  city  of  St.  Louis  276.76  acres 
of  land,  including  therein  a  strip  200  feet  wide  constituting  '*the 
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external  boundaries  with  openings  and  passageways  through 
the  same  to  the  park/'  to  have  and  to  hold  the  same  unto  the 
city  "in  absolute  property  in  fee,"  upon  condition  that  the  city 
turn  over  to  a  park  board  to  be  named  by  him  the  proceeds  of 
1360,000  worth  of  city  bonds  to  be  used  in  converting  said  land, 
except  said  200  feet,  into  a  park,  and  appropriate  $25,000  an- 
nually for  the  maintenance  of  said  park,  the  board  to  lease  the 
strip  of  land  200  feet  wide  surrounding  said  Park,  in  con- 
venient lots  not  to  exceed  200  feet  in  front  for  any  one  residence, 
for  periods  of  30  years  before  renewal,  for  the  purpose  of 
erecting  villa  residences  thereon  only,  and  all  the  gross  rents 
received  from  said  leases  without  reduction  were  to  be  for- 
ever paid  over  to  the  said  Shaw  during  his  life,  and  after  his 
death  to  the  trustees  of  the  Missouri  Botanical  Garden,  and  for 
a  wilful  violation  of  said  leasing  condition  by  the  city  the  said 
land  was  to  be  forfeited  to  him  or  said  Botanical  Garden.  The 
proceeds  of  the  bonds  were  used  in  establishing  the  park, 
and  more  than  a  million  and  a  half  dollars  have  been  expended 
by  the  city  in  its  maintenance,  but  no  part  of  the  200-foot 
rim,  now  estimated  to  be  worth  $816,000,  has  been  leased  for 
villa  residences,  although  it  has  been  more  than  forty-five 
years  since  the  grant  was  made.  The  Botanical  Garden  seeks 
a  decree  authorizing  it  to  sell  this  strip  for  villa  residences, 
and  appropriate  the  proceeds;  the  city  asks  that  the  title  be 
vested  in  it  without  condition.  Held,  that  the  prayer  of 
neither  can  be  granted;  and,  first,  that  the  instrument  created 
a  condition  subsequent,  which  will  not  authorize  a  forfeiture 
to  the  Botanical  Garden,  but  at  most  only  a  covenant,  for  a 
wilful  violation  of  which  damages  may  be  recovered  in  an 
action  at  law;  second,  the  fundamental  purpose  of  Mr.  Shaw 
was  the  establishment  of  a  park,  and  to  use  the  outer  rim  of 
200  feet  as  a  peculiar  method  of  its  ornamentation,  and  said 
strip  was  intended  to  be  considered  a  part  of  the  park  and 
was  conveyed  to  the  city  upon  condition  that  it  should  be 
leased  and  the  rents  applied  to  beautifying  the  adjunct  there- 
to, namely,  the  Botanical  Garden;  and,  third  (opinion  by 
GRAVES,  J.),  that  a  clear  right  was  reserved  by  the  instrument 
to  compel  the  city  to  perform  the  imposed  duty  to  rent  the 
strip,  which  is  not  met  by  a  showing  of  inability  to  lease  at 
fanciful  prices,  but  implies  a  leasing  at  a  substantial  ground 
rental. 

Held,  by  WALKER,  J.,  with  whom  WOODSON,  J.,  concurs,  that 
the  deed  did  not  convey  the  fee  in  the  strip  200  feet  wide 
to  the  city,  bul  only  as  trustee  for  charitable  uses,  name- 
ly, for  the  establishment  of  an  ornamental  border  for  the 
park;  that  the  deed  reserved  to  Mr.  Shaw  and  his  as- 
signs a  beneficial  interest  in  the  strip,  which  by  his  will 
was  transferred  to  the  Botanical  Garden,  and  the  city  holds 
tHe  title  of  that  interest  as  trustee  for  it;  and,  as  the  facts 
demonstrate  that  a  conversion  of  the  strip  into  villa 
residences  under  long  leases  has  been  shown  to  be  im- 
practicable, if  not  impossible,  the  method  of  administration, 
in  order  that  the  charitable  use  may  not  perish,  may  be 
varied,  and  the  strip  should  be  sold,  to  the  city  as  a  pre- 
ferred purchaser  if  it  desires  to  buy  and  use  it  for  park 
purposes,  and  if  the  city  does  not  choose  to  exercise  such 
preference  within  a  reasonable  time,  the  Botanical  Garden 
should  be  permitted  to  sell  in  such  a  way  as  to  preserve 
the  ornamental  character  of  the  strip  originally  intended, 
lb. 
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6.  Forfeiture:  Condition  Subeequent:  Covenant.  A  convey- 
ance in  fee  simple  of  land  to  a  city  for  charitable  uses,  npon 
condition  that  it  be  leased  for  villa  residences  and  the  rents 
paid  over  to  the  grantor  duringr  his  life  and  after  his  death 
to  a  botanical  garden,  will  not,  upon  a  showing  of  a  failure  to 
comply  with  such  condition,  be  held  to  create  a  right  of 
forfeiture  of  such  strip  of  land  to  such  garden,  in  a  suit  in 
equity.  The  condition  is  a  subsequent  one,  and  for  its  non- 
performance there  can  be  no  forfeiture;  it  amounts  at  most 
to  a  covenant,  and  for  its  breach  the  beneficiary's  remedy  ia 
a  suit  for  damages.    Lackland  v.  Hadley,  539. 

CITIES. 

1.  Condemnjition:  Supplemental  Proceeding:  Purpose  of 
Charter  Provision.  The  object  of  the  provision  of  the  charter 
of  Kansas  City,  authorizing  the  city  by  a  supplemental  brdi 
nance  to  institute  and  carry  forward  a  supplemental  curativ 
proceeding,  was  to  afford  a  remedy  when  because  of  any  emr , 
defect  or  omission  in  the  original  condemnation  proceeding  as- 
sessments made  against  private  property  cannot  be  enforced 
or  collected  or  where  property  in  the  benefit  district  has  been 
omitted.    Kansas  City  v.  Land  Co.,  395. 

2.  Municipal  Court:  Constitutional.  The  municipal  court 
created  by  the  charter  of  Kansas  City  and  empowered  to  con- 
demn property  for  a  public  use  and  to  assess  damages  and 
benefits,  is  a  constitutional  court  The  Constitution 
authorizes  the  people  of  a  city  of  the  size  of  Kansas  City  to 
frame  their  own  charter  for  the  government  of  themselves 
in  municipal  matters;  and  charter  provisions  relating  to  the 
exercise  of  the  power  of  eminent  domain,  prescribing  benefit 
districts,  assessing  private  property  with  benefits,  allowing 
damages  for  property  taken  or  damaged,  and  paying  the 
damages  out  of  the  city  treasury,  are  all  matters  of  purely 
municipal  concern.    Ih. 

3.  :  Must  be  Clearly  Unconstitutional:  Far-Reaching  Con- 
sequences. The  far-reaching  effect  of  destroying  the  jurisdic- 
tion of  the  municipal  court  of  Kansas  City  to  open  and  widen 
streets  and  assess  benefits  over  a  district  calls  loudly  for  the  ap- 
plication to  the  charter  provision  creating  it  of  the  rule  that  a 
statute  can  be  declared  unconstitutional  only  when  it  can  be 
shown  beyond  reasonable  doubt  to  be  in  confiict  with  the 
fundamental  law,  and  that  the  statute  is  to  be  upheld  until 
every  reasonable  mode  of  reconciling  it  with  the  Constitution 
has  been  resorted  to  and  reconciliation  found  impossible.    lb. 

4.  Condemnation:  Necessary  Parties:  Lot  Owners  -Assessed 
with  Benefits.  Lot  owners,  whose  properties  within  Che  bene- 
fit district  and  not  taken  are  subject  to  assessment  of  benefits, 
are  not  necessary  parties  to  that  part  of  the  proceeding  relating 
to  the  ascertainment  of  damages  to  those  whose  properties  are 
taken;  nor  is  it  to  deny  them  due  process  of  law  to  deny  them 
a  hearing  on  the  issue  of  damages,  although  the  law  contem- 
plates that  a  part  of  the  damages  allowed  for  property  taken  or 
damaged  will  be  charged  as  a  benefit  to  properties  not  taken 
within  the  district.  [ Folio v;ing  State  ex  rel.  v.  Seehom,  246 
Mo.  568.]     lb. 

Damages    and    Benefits:    Eminent    Domain    and    Tax- 


ation.    It  is  the  law  of  eminent  domain  that  authorizes  the 
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taking  of  private  property  for  a  public  use  and  the  assessment 
of  damages  for  that  taken;  It  is  the  law  of  taxation  that 
authorizes  the  assessment  of  the  damages  for  property  taken  or 
damaged  as  a  benefit  upon  that  not  taken.  The  two  powers  are 
distinct  in  quality  and  are  governed  by  different  principles.    lb. 


:        Property       Owners       Not       Served:        injunction: 

Extent  of  Decree.  Where  In  the  original  proceeding  in  the 
municipal  court  to  widen  a  street  certain  persons  whose  prop- 
erty was  charged  with  benefits  were  defectively  served  and 
brought  injunction  to  restrain  the  collection  of  the  assessments 
and  the  decree,  unappealed  from,  was  that  said  assessments  in 
so  far  as  they  affect  plaintiffs  or  their  properties  are  annulled, 
the  whole  proceeding  was  not  annulled,  but  only  so  much  of  it 
as  related  to  plaintiffs  and  their  properties.  •  lb. 


:    :    Supplemental    Proceeding.     And   the  charter 

provision  relating  to  supplemental  proceedings  to  cure  defects, 
errors  and  omissions  in  the  original  proceedings,  and  to  charge 
the  properties  of  persons  who  were  defectively  served  in  the 
original  proceedings  with  their  share  of  the  damages  ascertained 
and  adjudged  therein,  is  applicable  to  plaintiffs  who  have  by 
injunction  o')tained  a  decree  enjoining  the  collection  of  the 
benefits  assessed  against  their  properties  in  that  proceeding.  lb. 


:  ;  :  Omitted  Property.    It  Is  allowable  to 

say  that  assessments  of  lots  within  the  benefit  district  owned 
by  persons  who  repudiated  the  proceeding  in  which  they  were 
made  and  had  Uiem  annulled,  were  erroneously  made  or  omitted 
to  be  made.    lb.       • 


9.   :  All  Damages  to  be  Assessed  as  Benefits.    Where  the 

ordinance  requires  just  compensation  for  private  property 
taken  in  widening  a  street  to  *'be  assessed,  collected  and  paid 
according  to  law,"  and  that  the  amount  of  damages  "allowed  for 
private  property  taken  shall  be  wholly  raised  by  special  assess- 
ments made  against"  private  property  in  the  benefit  district 
"in  accordance  with  article  6  of  the  charter,"  and  the  charter 
was  followed  and  the  city  was  assessed  with  its  share  of  the 
damages/in  accordance"  therewith,  it  will  not  be  held  that  the 
ordinance  was  void  for  that  "it  requires  the  amount  allowed  for 
private  property  taken  to  be  wholly  raised  by  special  assess- 
ments against  private  property  described  in  the  benefit  district," 
for  that  would  be  to  give  to  the  ordinance  a  harsh  and  strained 
construction,  since  It  also  requires  the  damages  to  be  "assessed, 
collected  and  paid  according  to  law"  and  "in  accordance  with" 
an  unobjectionable  article  of  the  charter.     lb. 

10.   :    Description   of   Property   in    District.     Neither   in  the 

ordinance  in  the  original  proceeding,  nor  in  the  ordinance  in  the 
supplemental  proceeding  to  bring  In  omitted  property  and 
charge  it  with  its  share  of  the  damages,  is  it  necessary  to 
describe  by  metes  and  bounds  or  some  other  equally  definite 
description,  each  particular  tract  of  the  13,000  in  the  benefit 
district    lb. 

IL  :    :    Order   of    Publication:    Waiver   of    Defective 

Descriptions.  An  appearance  and  trial  on  the  merits  waives 
objections  of  form  in  the  order  of  publication  to  the  property 
owners  whose  property  is  to  be  assessed  with  benefits.    lb. 
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12.   :  Supplemental  Proceedings:  Lands  In  Litigation.    Where 

certain  lands  were  in  litigation  at  the  time  of  the  original  pro- 
ceeding and  no  assessment  of  benefits  was  made  against  them, 
and  the  person  to  Yrhom  they  were  adjudged  as  the  result  of  the 
litigation  was  defectively  served  in  that  proceeding,  they  may» 
in  the  supplemental  proceeding,  be  assessed  with  their  due 
proportion  of  the  benefits  as  tracts  "erroneously  assessed**  or 
"omitted  to  be  assessed."    Kansas  City  v.  Land  Co.,  395. 

13.  Ordinance:  Reasonableness:  Long  Record:  Pronounce- 
ment of  Ultimate  Conclusion.  Where  the  Supreme  Court  is 
called  upon  to  pass  upon  the  reasonableness  of  or  unreasonable- 
ness of  an  ordinance  requiring  a  viaduct  in  a  certain  street  to 
be  widened,  which  question  is  to  be  determined  by  a  mass  of 
oral  evidence  occupying  more  than  150  pages  of  printed  matter 
and  as  many  pages  more  of  maps,  profiles,  photographs,  etc., 
and  a  statement  of  the  substance  of  the  evidence  would  pro- 
long the  opinion  beyond  a  reasonable  length,  the  court  will 
conscientiously  read  the  evidence  and  determine  therefrom 
whether  or  not  the  ordinance  Is  reasonable,  and  thereafter 
simply  state  its  conclusion.  State  ex  rel.  v.  K.  C.  Terminal 
Ry.  Co.,  489. 

14.  -: :  :  Viaduct.  Where  the  property  owners  had  con- 
structed a  viaduct  sixty  feet  wide  over  respondent's  railroad 
tracks,  and  thereafter  an  ordinance  had  been  enacted  to  widen 
the  street  to  eighty  feet  and  that  had  been  done,  an  ordinance 
requiring  the  railway  company  to  widen  the  viaduct  at  Its  ovm 
expense  to  eighty  feet,  is  held  to  be  unreasonable.    lb. 

COMBINATIONS  IN   RESTRAINT   OF  TRADE. 

1.  Original  Proceeding:  Commissioner  to  Take  Evidence: 
Arises  Ex  Necessitate.  The  practice  of  designating  some  at- 
torney to  take  testimony  and  make  return  thereof  to  the  court, 
in  a  quo  warranto  and  other  original  proceedings  instituted  in 
the  Supreme  Court,  where  the  permanent  writ  is  dependent 
upon  proof,  arises  from  the  necessity  of  the  case,  without  the 
protecting  authority  of  either  Constitution  or  statute,  except 
as  to  writs  of  prohibition,  and  as  to  them  only  by  a  compara- 
tively recent  statute  (Laws  1895,  p.  95,  sec.  6).  State  ex  inf. 
V.  Lumber  Co.,  212. 

2.   :  :   Findings  of  Fact  and  Conclusions  of  Law. 

The  Supreme  Court  Is  not  warranted,  either  by  the  Constitution 
or  the  statute,  to  delegate  its  full  Judicial  power  to  a  com- 
missioner appointed  to  take  testimony  in  an  original  proceed- 
ing and  to  make  return  thereof.  He  has  only  the  authority 
conferred  by  law  upon  a  special  commissioner  appointed  to 
take  depositions.  His  findings  of  facts  or  conclusions  of  law, 
though  perhaps  persuasive,  are  not  binding  on  the  court — ^not 
even  when  the  order  appointing  him  specifically  directs  him 
to  report  such  findings  and  conclusions.    lb. 

3.   :  :  Admission  and  Exclusion  of  Evidence.    Nor 

does  such  commissioner  have  power  to  admit  or  exclude  testi- 
mony in  the  same  manner  and  to  the  same  extent  as  the  court 
might  do  in  a  trial  before  the  court.  If  the  testimony  is 
offered  and  preserved,  and  proper  exceptions  are  saved,  its 
competency  and  efficacy  will  be  determined  by  the  court,    tb^ 
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^  Quo  Warranto:  Jury  Trial.  Corporations,  joined  in  an  in- 
formation in  the  nature  of  a  writ  of  quo  warranto,  brought  in 
the  Supreme  Court  to  oust  them  of  their  franchises,  being  a 
civil  action,  are  not  entitled  to  a  trial  by  jury.    lb. 


:  :  Timely  Request.     A  request  for  a  jury  trial, 

made  by  corporations  in  a  quo  warranto,  not  of  the  court,  but 
fbr  the  first  time  of  the  commissioner  appointed  by  the  court 
to  take  the  evidence,  is  not  timely  made;  and  even  if  they  were 
legally  entitled  to  a  jury,  their  right  thereto  was  waived  by  the 
untimeliness  of  the  request    lb. 


:    Misjoinder:    Dismissal    as   to   Certain    Respondents. 

The  fact  that  the  State  dismisses  the  proceeding  against  certain 
corporations  joined  as  respondents  in  an  information  in  the 
nature  of  a  quo  warranto,  canrot  be  held  to  iamount  to  a  mis- 
joinder of  the  remaining  respondents.    lb. 


7.   :   Sufficfent  Petition:   Distinction.     A  distinction  is  to 

be  drawn  between  an  information  in  the  nature  of  a  quo 
warranto  to  oust  corporations  of  their  franchises  for  the  doing 
of  an  unlawful  thing,  and  one  for  doing  a  lawful  thing  in  an 
unlawful  way.  An  information  sufficient  for  the  former  might, 
owing  to  a  lack  of  statement  of  facts,  be  wholly  insufficient  for 
the  latter.  [Comparing  State  ex  rel.  v.  Mo.  Pac.  Ry.  Co.,  240 
Mo.  1.  c.  48,  and  State  ex  rel.  Standard  Oil,  218  Mo.  1.  a  866.] 
lb. 

8.   :    :    Answering   Over.     An   information   In   the 

nature  of  a  quo  warranto,  charging  a  combination  in  restraint 
of  trade  to  do  an  unlawful  thing,  in  the  language  of  the  anti- 
trust statute,  will  be  held  to  be  sufficient,  if  respondents  file 
no  formal  demurrer,  and  answer  over  before  the  appointment 
of  the  commissioner  to  take  testimony,  or,  by  consent  of  court, 
thereafter.    lb. 

9.   :    :    Demurrer    Ore    Tenus.      A    demurrer    ore 

tenus  will  not  reaich  mere  uncertainty  or  indeflniteness  of 
averment,  or  the  defect  of  pleading  legal  conclusions.  Such 
a  demurrer  is  not  regarded  as  of  the  same  judicial  dignity 
and  importance  as  a  formal  demurrer.    lb. 

10.  :  Methods  of  Proceeding.  Three  methods  of  proceed- 
ings are  authorized  by  the  Missouri  anti-trust  statutes:  first, 
by  Indictment  or  information  as  for  a  felony,  if  the  offender 
is  a  natural  person;  second,  by  bill  in  equity  to  "prevent  and 
restrain,"  under  Sec.  10303,  R.  S.  1909,  which,  jurisdiction 
attaching  and  proof  being  made,  draws  to  itself  the  punishment 
prescribed  by  section  10304;  and,  third,  actions  at  common  law 
by  informations  in  the  nature  of  quo  warranto,  where  all  de- 
fendants are  corporations.  The  statute  is  penal  in  its  nature, 
and  in  that  respect  is  like  the  United  States  Statute  (the 
Sherman  Act).    lb. 

11.   :    Limitations:    Quo   Warranto.     A  proceeding  by  the 

State  upon  an  information  in  the  nature  of  a  quo  warranto 
to  oust  corporations  from  their  franchises  for  a  violation  of  the 
anti-trust  statutes,  is,  under  Sec.  1890,  R.  S.  1909,  aided  by 
section  1914,  barred  by  limitations  In  threo  years.  Those  are 
specific  statutes  on  the  subject,  and  specifically  Include  the 
State  in  such  cases.    lb. 
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12.   :  :   When   Begin  to  Run.     But  such  limitation 

is  not  to  be  applied  in  all  cases  to  the  day  of  making  and 
entering  Into  the  illegal  conspiracy  or  combination  in  restraint 
of  trade,  but  is  properly  applied  to  the  date  of  the  last  proven 
overt  act  pursuant  to  such  combination;  and  the  action,  being 
a  civil  one,  is  not  barred,  unless  three  years  have  expired  since 
said  last  overt  act.    State  ex  inf.  v.  Lumber  Co.,  212. 

13.   :  Jurisdiction.    The  Interstate  Commerce  Act  does  not 

oust  the  Supreme  Court  of  its  power  to  oust  foreign  corpora- 
tions licensed  to  do  business  in  this  State,  who  have  violated  its 
anti-trust  statutes.    lb. 

14.  Constitutional  Statute:  Title:  Reversing  Number  of 
Chapter  and  Article.  The  fact  that  in  the  title  to  the 
amendatory  act  the  number  of  the  chapter  and  the  number 
of  the  article  of  the  Revised  Statutes  sought  to  be  amended, 
were  reversed  or  swapped  about,  will  not  be  held  to  invalidate 
the  amendatory  act,  if,  by  regarding  the  numbers  of  the  chapter 
and  article  as  surplusage,  a  sufficient  and  correct  tltie  of  the 
subject-matter  and  contents  remains.  Tested  by  that  rule  the 
Anti-Trust  Act  of  1907  (Laws  1907,  pp.  374,  377),  being  sections 
10310,  10312  and  10304,  Revised  Statutes  1909,  are  not  uncon- 
stitutional,   lb. 

15.  Conspiracy  in  Restraint  of  Trade:  Limitations.  Proof  that 
corporations  conspired  together  to  limit  the  output  of  lumber 
in  this  State,  and  to  fix  and  limit  its  price  to  consumers  and 
retailers,  will  justify  a  decree  ousting  them  from  doing  busi- 
ness in  this  State,  if  the  last  overt  act  In  a  continuation  of  such 
conspiracy  was  committed  within  three  years  before  the  in- 
formation was  filed.    lb. 

16.  :  :  Unperformed  Agreement.  Although  the  orig- 
inal conspiracy  Itself  may  be  barred  by  limitations,  yet,  if  the 
proof  establishes  that  the  corporations  did  conspire  with  each 
other  to  limit  the  output  of  lumber  in  this  State  (as  charged), 
it  is  immaterial  whether  or  not  the  original  agreement  between 
them  was  carried  out,  except  as  affording  an  overt  act,  or  a  con- 
tinuation of  the  conspiracy,  so  as  to  toll  the  statute.     lb. 

17.   :  Output  of  Lumber:  Companies  Having  No  Miiis.    And 

it  is  also  immaterial  that  some  of  the  companies  had  no  mills 
and  actually  manufactured  no  lumber  within  the  State,  if  they 
agreed  and  conspired  with  domestic  manufacturing  respondents, 
who  did  have  mills  here,  to  curtail  the  output,  or  any  part  ot 
the  output  actually  made  in  this  State.    lb. 

18.   :    Sufficient    Proof.      The   facts   of   this   case   show   a 

conspiracy  between  numerous  lumber  companies  was  begun  six 
years  at  least  before  the  institution  of  the  suit  (a)  to  curtail 
the  output  by  sawmills  of  yellow  pine  and  (b)  to  increase 
the  price  of  the  lumber  to  retailers  and  consumers,  and  that 
they  succeeded  in  securing  the  cooperation  of  about  eighty  per 
cent  of  the  manufacturers  of  yellow-pine  lumber  in  the  terri- 
tory   embraced    within   their   operations;    that   the   conspiracy 

.  contemplated  a  curtailment  of  one-third,  and  within  six  months 
reached  forty-four  per  cent,  or  one  billion  feet,  and  that  the 
prices,  as  a  result  of  said  curtailment,  at  once  began  to  rise, 
and  was  increased  fifty  cents  per  month  for  more  than  six 
months,  all  prior  to  three  years  before  the  filing  of  this  quo 
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warranto  suit,  and  that  thereafter  not  only  were  the  increased 
prices  and  the  control  of  the  output  maintained  by  a  steadfast, 
though  informal,  adherence  to  the  former  purposes  and  plan, 
but  the  prices  in  some  cases  were  increased  by  one  hundred 
per  cent  of  what  they  were  before  the  curtailment  began; 
and  that  result  was  brought  about,  in  spite  of  the  fact  of  vastly 
improved  and  cheaper  methods  of  manufacture  and  demands 
for  new  uses.    Heid^  that  the  writ  of  ouster  should  go.    lb. 

19.   :    Conspiracy:    Circumstantial    Evidence:    Limitations. 

The  conspiracy  having  been  found  to  exist,  its  continuation 
after  the  Statute  of  Limitations  began  to  run  may  be  established 
by  circumstantial  evidence — such  as  glorying  in  the  results  ac- 
complished and  acquiescence  in  and  adherence  to  the  plans  set 
in  motion  prior  thereto.    lb. 

20.   :   Binding  Members  and  Non-Members.     The  unlawful 

agreements  of  a  part,  or  even  a  majority,  of  the  members  of  a 
voluntary  association  of  corporations  not  amounting  to  a  co- 
partnership, will  not  bind  those  not  actually  making,  or  not 
present  and  participating  in  the  making,  of  such  agreement, 
unless,  being  members,  they  carry  it  out  by  an  overt  act  done 
in  accordance  therewith.    lb. 

21.  :  :  :  Praiseworthy  Organization:  Dec- 
laration of  One  as  Affecting  Ail:  Knowledge.  Where  some 
of  the  acts  and  purposes  of  the  association  of  corporations  are 
praiseworthy,  the  mere  becoming  a  member  is  not  of  itself  so 
far  a  conspiracy,  although  the  association  is  used  to  hatch  and 
put  into  operation  an  unlawful  combination,  as  to  justify  an 
application  of  the  rule  that,  a  conspiracy  being  shown,  the 
acts  and  statements  of  any  conspirator,  while  the  conspiracy 
continues,  will  bind  all.  Yet  if  a  member  knows  of  the  unlaw- 
ful conspiracy  and  of  the  unlawful  acts  of  the  association,  and 
so  knowing  joins  it,  such  a  one  becomes  tainted  with  like 
guilt  with  him  who  took  part  in  the  conspiracy  at  its  inception, 
lb. 

22.   :  :  :  Without  Knowledge:  Withdrawal. 

A  member  of  an  association  of  corporations,  some  of  whose 
acts  and  purposes  are  praiseworthy,  who  having  taken  no  part 
in  an  unlawful  conspiracy  to  increase  prices  or  curtail  products 
withdraws  on  obtaining  knowledge,  or  who  without  knowledge 
joins  after  it  has  been  put  in  operation  and  thereafter  takes 
no  part  in  it,  or  who  being  a  member  from  the  outset  is  not 
present  at  the  formation  of  the  conspiracy  nor  thereafter  takes 
any  part  in  it  nor  knowingly  profits  by  it,  is  not  to  be  held 

'  guilty,  nor  is  he  bound  by  any  admissions  of  a  co-member.    lb. 

23.  Cause  of  Action:  Conspiracy  Between  Commission  Mer- 
chants Not  to  Buy  from  or  Sell  to  Another  Commission  Mer- 
chant: Damages.  Sections  10298-10305,  Revised  Statutes  1909, 
forbidding  a  combination  "in  restraint  of  trade  or  competition 
in  the  importation,  transportation,  manufacture,  purchase  or 
sale  of  any  product  or  commodity  in  this  State  or  any  article 
or  thing  bought  or  sold  whatsoever,"  and  giving  to  "any  person 
injured  in  his  business  or  property"  by  such  combination  the 
right  to  "recover  threefold  the  damages  by  him  sustained," 
do  not  give  to  a  commission  merchant  a  cause  of  action  against 
other  commission  merchants  engaged  in  buying  and  selling 
live  stock  for  entering  into  a  pool  and  combination  to  neither     j 
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sell  to  nor  buy  from  him  live  stock,  nor  to  permit  any  other 
commission  merchant  to  remain  a  member  of  their  llye-stock 
exchange  who  either  sells  to  or  buys  from  him.  Such  com- 
mission merchant  is  not  engaged  in  trade,  but  is  simply  the 
ag^it  of  those  who  are.  Nor  could  a  combinatlcMi  between  the 
other  commission  merchants  result  in  "restraint  of  competition 
in  the  importation,  transportation,  manufacture,  purchase  or 
sale  of  any  product  or  commodity  in  this  State."  Nor  are 
such  other  commission  merchants  purchasers  within  the  mean- 
ing of  the  statute,  since  the  combination  was  not  entered  into 
for  the  purpose  of  doing  the  things  prohibited  by  the  statute, 
but  solely  to  injure  the  said  merchant's  commission  business. 
In  order  that  such  commission  merchant  may  have  a  cause  of 
action  under  such  statutes  against  the  other  commission  mer- 
chants composing  the  association  or  exchange,  it  is  necessary 
both  to  allege  and  prove  that  as  a  result  of  such  combination 
injury  resulted  to  plaintiff's  patrons  or  customers,  or  to  stock 
raisers  or  shippers,  or  to  the  trade  in  live  stock  at  the  particular 
stock  yards,  or  that  importation  of  live  stock  thereto  or  trans- 
portation of  live  stock  therefrom  was  lessened.  Live  Stock  Co. 
V.  Browning,  324. 

24.  History  of  Statute.  To  properly  ascertain  the  meaning  of  a  reme- 
dial statute  it  is  the  duty  of  courts  to  read  it  in  the  light  of  its' 
historical  setting,  to  hold  in  view  the  existing  evils  it  was 
intended  to  abolish,  and  to  examine  the  instrumentalities  pro- 
vided by  the  Legislature  for  their  destruction;  and  if  the  anti- 
trust statutes  are  so  viewed,  it  is  apparent  that  their  purpose 
was  to  prohibit  pools  and  combinations  that  would  restrict 
commerce  or  increase  the  prices  of  the  necessaries  of  life,  either 
by  limiting  competition  or  the  supply,  or  by  **boycotts*'  or 
rebates  to  drive  small  dealers  out  of  business.  They  never 
were  intended  to  give  to  a  mere  agent  engaged  in  the  purchase 
and  sale  of  any  such  necessary  for  others  the  right  to  recover 
damages  from  other  such  agents  for  the  mere  refusal  to  buy 
from  or  sell  to  him.    lb. 

COMMISSIONERS  TO  TAKE  EVIDENCE.     See  Original   Proceed- 
ingt. 

COMMISSION  MERCHANTS.     See  Combinations  in   Restraint  of 
Trade,  23,  24. 

CONDEMNATION. 

1.  Supplemental  Proceeding:  Purpose  of  Charter  Provision.  The 
object  of  the  provision  of  the  charter  of  Kansas  City,  author- 
izing the  city  by  a  supplemental  ordinance  to  institute  ajid 
carry  forward  a  supplemental  curative  proceeding,  was  to 
afford  a  remedy  when  because  of  any  error,  defect  or  omis- 
sion in  the  original  condemnation  proceeding  assessments 
made  against  private  property  cannot  be  enforced  or  col- 
lected or  where  property  in  the  benefit  district  has  been 
omitted.    Kansas  City  v.  Land  Co.,  395. 

2.  Municipal  Court:  Constitutional.  The  municipal  court  created 
by  the  charter  of  Kansas  City  and  empowered  to  condemn 
property  for  a  public  use  and  to  assess  damages  and  benefits, 
is  a  constitutional  court.  The  Constitution  authorizes  the 
people  of  a  city  of  the  size  of  Kansas  City  to  frame  their 
own  charter  for  the  government  of  themselves  in  municipa] 
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matters;  and  charter  proYisions  relating  to  the  exercise  of 
the  power  of  eminent  domain,  prescribing  benefit  districts, 
assessing  private  property  with  benefits,  allowing  damages  for 
property  taken  or  damaged,  and  paying  the  damages  out  of 
the  city  treasury,  are  all  matters  of  purely  municipal  concern, 
lb. 


3.  :  Must  be  Clearly  Unconstitutional:  Far^Reachlng  Con- 
sequences. The  far-reaching  effect  of  destroying  the  jurisdic- 
tion of  the  municipal  court  of  Kansas  City  to  open  and  widen 
streets  and  assess  benefits  over  a  district  calls  loudly  for  the 
application  to  the  charter  provision  creating  it  of  the  rule  that 
a  statute  can  be  declared  unconstitutional  only  when  it  can  be 
shown  beyond  reasonable  doubt  to  be  in  conflict  with  the 
fundamental  law,  and  that  the  statute  is  to  be  upheld  until 
every  reasonable  mode  of  reconciling  it  with  the  Constitution 
has  been  resorted  to  and  reconciliaticm  found  impossible.     lb. 

4.  Necessary  Parties:  Lot  Owners  Assessed  with  Benefits.  Lot 
owners,  whose  properties  within  the  benefit  district  and  not 
taken  are  subject  to  assessment  of  benefits,  are  not  necessary 
parties  to  that  part  of  the  proceeding  relating  to  the  ascer- 
tainment of  damages  to  those  whose  properties  are  taken; 
nor  is  it  to  deny  them  due  process  of  law  to  deny  them  a 
hearing  on  the  issue  of  damages,  although  the  law  contem- 
plates that  a  part  of  the  damages  allowed  for  proi>erty  taken  or 
damaged  will  be  charged  as  a  benefit  to  properties  not  taken 
within  the  district  [Following  State  ex  rel.  v.  Seehorn,  246 
Mo.  568.]     lb. 

6.  Damages  and  Benefits:  Eminent  Domain  and  Taxation.  It  is 
the  law  of  eminent  domain  that  authorizes  the  taking  of  private 
property  for  a  public  use  and  the  assessment  of  damages  for 
that  taken;  it  is  the  law  of  taxation  that  authorizes  the  as- 
sessment of  the  damages  for  property  taken  or  damaged  as  a 
benefit  upon  that  not  taken.  The  two  powers  are  distinct 
in  quality  and  are  governed  by  different  principles.     lb. 

6.  Property  Owners  Not  Served:  Injunction:  Extent  of  Decree. 
Where  in  the  original  proceeding  in  the  municipal  court  to 
widen  a  street  certain  persons  whose  property  was  charged 
with  benefits  were  defectively  served  and  brought  injunction 
to  restrain  the  collection  of  the  assessments  and  the  decree, 
unappealed  from,  was  that  said  assessments  in  so  far  as 
they  affect  plaintiffs  or  their  properties  are  annulled,  the  whole 
proceeding  was  not  annulled,  but  only  so  much  of  it  as  related 
to  plaintiffs  and  their  properties.    lb. 

7.  — — :  Supplemental  Proceeding.  And  the  charter  provision 
relating  to  supplemental  proceedings  to  cure  defects,  errors 
and  omissions  in  the  original  proceedings,  and  to  charge  the 
properties  of  persons  who  were  defectively  served  in  the  orig- 
inal proceedings  with  their  share  of  the  damages  ascertained 
and  adjudged  therein,  is  applicable  to  plaintiffs  who  have  by 
injunction  obtained  a  decree  enjoining  the  collection  of  the 
benefits  assessed  against  their  properties  in  that  proceeding.    lb. 


:  :  Omitted  Property.    It  Is  allowable  to  say  that 

assessments  of  lots  within  the  benefit  district  owned  by  persons 
who  repudiated  the  proceeding  in  which  they  were  made  and 
had  been  annulled,  were  erroneously  made  or  omitted  to  be 
made.    lb. 
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9.  All  Damages  to  be  Assessed  as  Benefits.  Where  the  ordinance 
requires  just  compensation  for  private  property  taken  in  wid- 
ening a  street  to  "be  assessed,  collected  and  paid  according 
to  law/'  and  that  the  amount  of  damages  "allowed  for  private 
property  taken  shall  be  wholly  raised  by  special  assessments 
made  against"  private  property  in  the  benefit  district  *in 
accordance  with  article  6  of  the  charter/'  and  the  charter 
was  followed  and  the  city  was  assessed  with  its  share  of  the 
damages  "in  accordance"  therewith,  it  will  not  be  held  that  the 
ordinance  was  void  for  that  "it  requires  the  amount  allowed  for 
private  property  taken  to  be  wholly  raised  by  special  assess- 
ments against  private  property  described  in  the  benefit  district," 
for  that  would  be  to  give  to  the  ordinance  a  harsh  and  strained 
construction,  since  it  also  requires  the  damages  to  be  ''assessed, 
collected  and  paid  according  to  law"  and  "in  accordance  with" 
an  unobjectionable  article  of  the  charter.  Kansas  City  y.  Land 
Co.,  395. 

10.  Description  of  Property  Hi  District.  Neither  in  the  ordinance 
in  the  original  proceeding,  nor  in  the  ordinance  in  the 
supplemental  proceeding  to  bring  in  omitted  property  and 
charge  it  with  its  share  of  the  damages,  is  it  necessary  to 
desciibe  by  metes  and  bounds  or  some  other  equally  definite 
description,  each  particular  tract  of  the  13,000  in  the  benefit 
district    lb. 

11.  :  Order  of  Publication:  Waiver  of  Defective  Descrip- 
tions. An  appearance  and  trial  on  the  merits  waives  objections 
of  form  in  the  order  of  publication  to  the  property  owners 
whose  property  is  to  be  assessed  with  benefits.     lb. 

12.  Supplemental  Proceedings:  Lands  in  Litigation.  Where  cer^ 
tain  lands  were  in  litigation  at  the  time  of  the  original  pro- 
ceeding and  no  assessment  of  benefits  was  made  against  them, 
and  the  person  to  whom  they  were  adjudged  as  the  result  of  the 
litigation  was  defectively  served  in  that  proceeding,  they  may, 
in  the  supplemental  proceeding,  be  assessed  with  their  due 
proportion  of  the  benefits  as  tracts  "erroneously  assessed"  or 
"omitted  to  be  assessed."    lb. 

CONSTITUTIONAL  LAW. 

1.  No  Specific  Allegations:  Locomotives:  Safety  Devices.  Where 
the  petition,  because  of  its  indefiniteness,  fails  to  state  a  cause 
of  action,  constitutional  objections  to  the  statute  charged  to 
have  been  violated  by  the  defendant,  though  timely  and  prop- 
erly made,  will  not  be  considered  on  appeal,  but  the  judgment 
will  be  simply  reversed.    State  ex  rel.  ▼.  Railroad,  157. 

* 

2.  Declaration  of  Candidacy:  Primary:  Sec.  5862,  R.  8. 
1909:  Constitutionality.  Section  5862,  Revised  Statutes  1909, 
providing  that  "no  person  shall  file  more  than  one  written 
declaration  indicating  the  party  designation  under  which  his 
name  is  to  be  printed  on  the  official  ballot,"  is  not  violative  of 
the  clause  of  the  Constitution  (Art.  2,  sec.  9)  declaring  'that 
all  elections  shall  be  free  and  open;  and  no  power,  civil  or 
military,  shall  at  any  time  interfere  to  prevent  the  free  exercise 
of  the  right  of  suffrage."  General  primary  elections  to  nomi- 
nate party  candidates  were  not  in  mind  when  this  constitutional 
clause  was  framed,  and  the  word  "elections"  therein  has  refer- 
ence to  choosing  a  person  or  persons  for  office  by  votes,  and 
was  not  used  in  the  sense  of  nominating  candidates  for  office 
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by  a  political  party.    [BROWN,  J.,  dissenUng.]    State  ex  rel.  v. 
Cobum,  177. 


3.   :  On  More  Than  One  Ticket:  Sections  5862  and  5891 

Read  Together:  Constitutional.  Section  5862,  Revised  Statutes 
1909,  denying  to  a  candidate  the  right  to  have  his  name  ap- 
pear on  the  tickets  of  two  or  more  parties  at  the  primary, 
and  section  5891,  declaring  that  the  name  of  no  candidate  shall 
be  printed  oftener  than  once  on  the  ballots  to  be  used  at  the 
general  election,  must  be  read  together,  for  it  would  lead  to 
confusion  and  folly  to  strike  down  section  5862  and  permit 
section  5891  to  stand.  When  the  words  of  section  5891,  namely, 
"underneath  the  name  of  each  candidate  (on  the  ballot  to  be 
used  at  the  general  election)  shall  be  left  a  blank  space  suf- 
ficiently large  to  contain  a  written  name,"  are  considered,  it 
cannot  be  said  that  an  election  is  not  "free  and  open"  and 
that  any  voter  can  vote  for  any  candidate  for  any  office, 
whether  nominated  by  his  party  or  another.    lb.  • 

4.    :  Qualification  of  Voters.    The  validity  of  section  5862, 

Revised  Statutes  1909,  denying  to  a  candidate  for  office  the 
right  to  declare  himself  a  candidate  of  two  or  more  parties, 
is  not  affected  by  section  9  of  article  2  of  the  Constitution 
prescribing  the  qualification  of  a  legal  voter.     lb. 

5.    :    Power   of   Legislature.     The   General   Assembly   has 

power  to  enact  any  reasonable  regulation  of  elections  not  pro- 
hibited by  the  Constitution.    lb. 

6.    :    Equality  of  Opportunity:   To   Be  Candidate  of  Two 

Parties:  Primary  Election  Law.  It  is  not  to  deny  a  candidate 
for  office  equality  of  opportunity  to  deny  him  the  right  to  be  a 
candidate  of  two  or  more  parties.  That  right  is  denied  to  all 
candidates  alike,  both  at  the  primary  and  at  the  general  election, 
and  to  allow  it  to  one  whom  two  or  more  parties  wish  to  nom- 
inate in  the  primary,  and  deny  it  to  all  others,  is  to  discrim- 
inate in  his  favor.  Likewise  to  permit  his  name  to  be  printed 
twice  on  the  ballots  used  at  the  general  election  and  all  other 
candidates'  names  to  be  printed  only  once  thereon,  is  to  be 
unfair,  and  to  permit  a  discrimination  in  his  favor.  It  would 
be  also  to  promote  political  fusion  at  the  sacrifice  of  political 
principles.  The  statute  strikes  at  the  evils  of  fusion  by  in 
effect  declaring  that  the  voters  are  not  to  be  deceived  by  a 
"false  label"  of  a  candidate. 

Held,  by  BROWN,  J.,  dissenting,  first,  that  a  statute  which  Is 
designed  to  prevent  fusion  or  voluntary  coalition  of  politi- 
cal parties  tends  to  make  possible  the  election  of  officers 
by  a  minority  of  voters,  and  Is  therefore  contrary  to  the 
idea  of  "government  by  the  consent  of  the  governed;" 
second,  the  clause  of  the  Constitution  ordaining  that  "elec- 
tions shall  be  free  and  open"  means  that  every  eligible 
person  may  aspire  to  office,  and  receive  the  same  if  the 
voters  so  direct,  and  the  statutes  which  require  a  candidate 
to  pay  money  to  the  treasurer  of  a  political  party  for  the 
privilege  of  having  his  name  printed  on  the  tickets  to  be 
used  at  the  primary  Is  not  only  violative  of  that  constitu- 
tional guaranty,  but  a  monstrous  fraud  upon  candidates 
and  the  State  itself;  third,  the  provision  of  the  primary 
law  that  permits  judges  of  election  to  determine  to  what 
political  party  voters  belong,  and  even  to  swear  them  to 
support  the  nominees  of  the  party  whose  ticket  he  wishes 
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oandidate'B  name  on  two  or  more  tickets,  when  the  members 
of  those  parties  express  their  desire  therefor  at  a  primary, 
is  untenable,  and  a  dread  of  its  fraudulent  unfairness  is 
imaginary,  as  shown  by  actual  experience.  State  ex  rel  v. 
Cobum,  177. 

ELBCTIONS  FOR  COURTHOUSE  BONDS.    See  Courthouse. 

ELECTRIC  WIRES— INSULATION.    See  Negligence,  1  to  14. 

EMINENT  DOMAIN. 

Damages  and  Benefits:  Taxation.  It  is  the  law  of  eminent  domain 
that  authorizes  the  taking  of  private  property  for  a  public  use 
and  the  assessment  of  damages  for  that  taken;  it  is  the  law 
of  taxation  that  authorises  the  assessment  of  the  damages  for 
property  taken  or  damaged  as  a  benefit  upon  that  not  taken. 
The  two  powers  are  distinct  in  quality  and  are  governed  by 
different  principles.    Kansas  City  v.  Land  Co.,  395. 

EQUALITY  OP  OPPORTUNITY.    See  Elections. 

EQUITY. 

1.  Findings  of  Fact:  Appeal.  Where  the  pleadings  are  purely 
equitable  and  frame  no  issues  of  fact  to  l>e  tried  by  a  jury, 
they  must  be  tried  by  the  court,  and,  it  being  the  duty  of  the 
Supreme  Court  upon  appeal  in  such  case  to  examine  the  evi- 
dence and  draw  its  own  conclusions  of  fact  as  well  as  of  law, 
a  failure  of  the  trial  court  to  make  special  findings  is  not 
prejudicial  error.     Harvey  v.  Long,  374. 

2.  Deed:  Delivery:  Husband  and  Wife:  Husband  Retaining  Pos- 
session of  Conveyance  to  Wife.  A  husband  had  conveyed 
certain  of  his  lands  to  his  wife.  Afterward,  being  embarrassed 
financially,  he  thought  he  saw  an  opportunity  to  sell  the  tract 
he  had  conveyed  to  her,  and  he  promised  that  if  she  would 
sell  he  would  deed  to  her  the  land  now  in  controversy.  Her 
land  was  finally  sold  for  $9600,  of  which  sum  about  |2000  wap 
applied  to  her  use.  Her  husband  then  made  and  acknowledged 
a  deed  to  the  wife  for  the  land  he  had  promised  her,  and  took 
the  deed  home,  as  she  says,  and  read  it  to  her,  but  she  did  not 
accept  it  because  it  wasn't  "just  the  way  she  thought  it  ought 
to  be."  Two  witnesses  testified  that  afterward  the  husband 
told  them  he  had  conveyed  the  land  to  his  wife.  Immediately 
after  the  husband's  death  a  friend  of  the  family,  after  a  talk 
with  the  widow,  pried  open  the  deceased's  desk,  took  therefrom 
the  deed  and  gave  it  to  the  widow,  who  had  it  recorded.  She 
afterward  sold  and  conveyed  the  land  to  the  defendant  and 
appropriated  the  purchase  price  to  her  own  use.  Her  son  brings 
suit  against  the  defendant  to  quiet  title.  Held,  that  the  de- 
fendant must  prevail,  the  evidence  showing  a  sufl&cient  delivery 
of  the  deed  to  the  wife.  [GRAVES,  J.,  dissents  in  a  separate 
opinion,  in  which  WOODSON  and  BOND,  J  J.,  concur.]     lb. 

3.  Pleadings:  Improper  Motive  of  Plaintiffs:  Equity  8uit.  The 
general  rule  seems  to  be  that  the  improper  motives  and  mis- 
conduct of  a  plaintiff  which  would  prevent  him  from  secur- 
ing the  relief  from  a  court  of  chancery  he  asks  for,  may  be 
shown  during  the  trial  without  having  been  pleaded;  but,  never- 
theless, it  would  be  more  in  harmony  with  the  rules  of  good 
pleading  for  defendants   to  specifically  challenge  in  their  an- 
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swer  plaintiff's  motives  in  seeking  the  aid  of  the  court.    Peltzer 
V.  Gilbert,  500. 

4.  Injunction:  Suit  by  Taxpayer  to  Enjoin  County  Court  from 
Paying  Costa  of  Murder  Case:  Good  Faith.  A  suit  by  a  tax- 
payer to  enjoin  the  county  court  from  auditing  and  paying  out 
of  the  county  treasury  certain  expenses,  deemed  necessary  to 
incur  by  the  prosecuting  attorney  in  the  prosecuting  of  a  mur- 
der case,  in  order  to  secure  the  attendance  of  witnesses  re- 
siding outside  of  the  State,  will  not  be  upheld  where  it  is 
shown  that  the  suit  is  not  brought  in  good  faith  by  the  tax- 
payer for  the  protection  of  his  own  interests,  but  that  he  is 
merely  a  colorable  plaintiff,  suing  in  behalf  of  other  parties 
in  interest.  In  such  case  the  doctrine  of  "clean  hands"  ap- 
plies with  special  force.    lb. 

6.  :  :  Covinous  Procurement:  Payment  of  Attor- 
ney's Fee.  Held,  by  BROWN,  J.,  with  whom  GRAVES  and 
BOND,  JJ.,  concur,  that,  in  such  case  where  such  suit  is  brought 
by  a  single  taxpayer  whose  taxes  amount  to  only  a  few  dollars 
and  who  does  not  ask  any  other  person  to  join  with  him  in  the 
suit;  where  he  paid  the  attorney  who  brought  the  suit  in  his 
name  a  fee  of  $100,  was  anxious  to  know  just  what  his  fee  would 
be,  and  was  told  by  the  attorney  that  he  could  fix  that  to  suit 
himself;  where  said  attorney  by  telephone  called  the  office 
of  the  attorneys  for  the  defendant  in  the  murder  case  and  asked 
for  a  certain  member  of  the  firm,  and  stated,  though  perhaps 
not  to  the  member  of  the  firm  called,  that  he  had  been  informed 
by  the  said  taxpayer  that  no  arrangements  had  been  made 
in  regard  to  his  fee  and  he  would  like  to  know  about  it,  and 
terminated  the  ccmversation  by  answering  "all  right,"  it  should 
be  held  said  injunction  suit  was  brought  primarily  for  the  pur- 
pose of  impeding  the  prosecution  of  the  murder  case,  and  should 
be  dismissed.  Held,  by  LAMM,  C.  J.,  with  whom  FARIS,  J., 
concurs,  that  a  taxpayer,  however  small  the  amount  of  taxes 
he  pays,  has  a  right  to  maintain  injunction  to  prevent  the 
illegal  use  of  public  moneys  and  the  evidence  is  not  sufficient 
to  show  collusion  or  covin  between  the  plaintiff  or  his  attorneys 
and  the  defendant  in  the  murder  case  or  his  attorneys,  and 
creates  only  a  suspicion,  and  a  judgment  of  "unclean  hands" 
would  be  based  on  mere  conjecture  Held,  by  WOODSON,  J., 
and  WALKER,  J.,  in  separate  dissenting  opinions,  that  the 
costs  of  prosecuting  felonies  devolve  upon  the  State  and  not 
upon  the  county,  and  the  county  court  could  not  pay  out  moneys 
to  secure  non-resident  expert  witnesses  for  the  State  without 
violating  the  law,  and  the  court  should  not,  by  indirection 
(namely,  the  dismissal  of  the  suit  on  the  ground  that  the  de- 
fendant in  the  murder  case  had  a  shadowy  connection  with 
bringing  the  suit)  lend  its  apparent  approval  to  such  an  un- 
lawful use  of  county  funds.  Held,  per  curiam,  that,  there  be- 
ing no  majority  opinion,  the  judgment  for  defendants  should 
be  reversed,  and  the  cause  remanded  for  further  proof  upon 
the  question  of  covinous  procurement  by  the  defendant  in  the 
murder  case  or  his  attorneys,  in  having  the  suit  brought  for  his 
benefit,  as  a  means  of  protecting  him  from  further  prosecution, 
lb. 

6.  Deed  by  Entirety:  As  Result  of  Husband's  Wrong.  Neither 
the  husband  during  his  life,  nor  his  heirs  after  his  death,  can 
by  parol  testimony  defeat  a  deed  to  the  husband  and  wife  and 
have  it  declared  to  create  a  cotenancy  between  him  and  her. 
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by  showing  that,  without  her  written  ctmsen,  he  used  a  part 
of  her  money  to  buy  the  land.  The  husband,  beinir  a  wrong- 
doer, cannot  in  a  court  of  equity  obtain  a  change  in  the 
character  of  the  conveyance  which  he  has  brought  about  In 
wrong  of  the  wife,  nor  can  his  heirs  after  his  death,  any 
jnore  than  he  or  they  could  attack  the  validity  ot  a  deed 
which  he  had  made  in  fraud  of  creditors.  In  such  case  equity 
leaves  him  where  he  placed  himself,  and  declares  the  deed 
to  him  and  his  wife,  so  made  at  his  instance,  by  using  her 
money  without  her  written  consent,  to  create  an  estate  by 
the  entirety,  and  on  his  death  the  entire  land  goes  to  her 
as  the  survivor.     Moss  v.   Ardrey,   595. 

7.  Crimes:  Injunction:  Nuisances.  All  crimes  are  nuisances,  but 
some  nuisances  are  public  and  others  private;  and  while  a  court 
of  equity  may  use  its  injunctive  powers  to  abate  a  public 
nuisance,  a  crime  which  is  only  a  private  nuisance  cannot 
be  enjoined  by  a  court  of  equity  and  the  offender  punished 
for  contempt  for  a  violation  of  the  restraining  order.  Only 
courts  of  law  can  properly  punish  such  a  crime.  [Distinguish- 
ing State  ex  rel.  v.  Canty,  207  Mo.  439;  State  ex  rel.  v.  Lamb, 
237  Mo.  437.]     Ex  parte  Laymaster,  613. 

8.  :  :  Bawdy  House.  A  circuit  court  has  no  juris- 
diction to  issue  a  writ  of  injunction  against  a  woman  charged 
in  the  petition  for  the  writ  with  "setting  up  and  keeping  a 
common  bawdy  house,"  and  upon  a  hearing  of  evidence  find 
that  she  has  violated  said  writ  and  thereupon  commit  her  to 
jail  for  contempt,  since  the  offense  was  an  ordinary  crime,  and 
not  a  public  nuisance. 

GRAVES,  J.,  concurs  in  the  result,  not  on.  the  ground  that 
the  keeping  of  a  bawdy  house  is  not  a  public  nuisance  but 
.because  the  petition  asking  for  the  injuncUcm  did  not 
charge  the  woman's  acts  to  be  a  public  nuisance  and  states 
no  other  grounds  of  equitable  cognizance. 

BROWN,  J.,  concurs  in  the  conclusions  reached,  for  the  reason 
that  in  its  injunction  against  the  woman  the  State  is  at- 
tempting to  substitute  the  equity  practice  for  the  criminal 
law,  contrary  to  the  Constitution,  which  ordains  that  all 
prosecutions  for  felonies  or  misdemeanors  shall  be  by  in- 
dictment or  information,  in  which  the  accused  shall  be  en- 
titled to  a  trial  by  jury  and  to  meet  the  witnesses  against 
him  face  to  face.     lb. 

9.  Tax  Deed:  Equitable  interference:  Removing  Void  Tax  Deed. 
Even  though  the  tax  deed  and  judgment  be  void  on  their  face, 
a  second  count  in  the  petition  to  remove  the  deed  as  a  cloud 
on  the  title,  the  other  count  being  in  ejectment,  will  be  al- 
lowed.   Wilcox  V.  Phillips,  664. 

ESTATE  TAIL.    See  Lands  and  Land  Titles. 

ESTOPPEL. 

Conveyance  Upon  Condition:  Subsequent  Unconditional  Deed.  The 
donor  of  land  to  a  city  for  the  establishment  and  maintenance 
of  a  botanical  garden,  conveyed  by  deed  upon  condition,  to  be 
forfeited  to  him  for  a  violation  thereof,  estops  himself,  by  a 
subsequent  confirmatory  deed,  modifying  and  waiving  the 
former  conditions,  from  thereafter  insisting  upon  the  former 
conditions  except  so  much  of  them  as  have  not  been  waived  or 
modified.    Lackland  v.  Hadley,  539. 
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1.  Will  Contest:  Testator's  Own  Opinion.  A  remark  made 
by  testator  when  he  asked  his  physician  to  witness  his  will, 
to  the  effect,  *1  am  all  right/'  is  not  conclusive  against  his 
being  of  sound  mind.    Turner  v.  Anderson,  1. 

2.  :  Inequaiities.  Mere  inequalities  in  a  will  do  not  im- 
pugn it,  nor,  standing  alone,  are  they  sufficient  evidence  of 
testamentary  incapacity  or  undue  influence;  but  when  there 
is  other  competent  and  substantial  proof  of  either  issue,  the 
rule  is  that  unnatural  and  marked  inequalities  in  a  will,  based 
on  no  reasonable  ground,  are  factors  to  be  reckoned  with  on 
either  issue,  in  combination  with  other  testimony.     lb. 

3. :  Epilepsy:  Eccentricities.  Mere  oddities  and  eccen- 
tricities combined  together,  however  artistically  selected,  ar- 
ranged and  paraded,  do  not  alone  show  such  testamentary  in- 
capacity as  justifies  a  submission  of  the  issue  to  the  Jury; 
but  seated  aberration  of  mind  will  do  so;  and  epilepsy,  being 
a  mental  disease,  may  bring  about  such  a  mental  condition; 
and  that  mental  condition  is  sufficiently  shown  to  compel  the 
issue  to  be  submitte^ji  to  the  jury  when  it  is  shown  that  testator 
for  a  number  of  years  before  he  made  the  will  suffered  re- 
peated attacks  of  epilepsy,  both  qrdnd  mal  and  petit  mat,  and 
during  that  time  there  was  a  breaking  down  of  his  moral 
and  mental  faculties,  as  manifested  by  inability  to  control  his 
emotions  and  to  fix  his  attention  upon  current  and  important 
business  matters,  forgetfulness  in  such  business  matters,  a  loss 
of  confidence  in  his  judgment  to  manage  them  (pointedly  con- 
trary to  his  steadfast  business  course  before  epilepsy  l>egan), 
delusions  as  to  debtors  who  never  owed  him  anything,  loss  of 
mental  reckoning,  reliance  on  others  for  management  of  his 
more  important  business,  whimsical  and  unbusinesslike  acts 
connected  with  what  business  he  still  assumed  to  manage,  a 
recognition  of  his  incapacity  to  even  assist  in  the  management 
of  a  bank  of  which  he  continued  to  be  president,  unexplained 
irrational  attitude  towards  his  children,  actual  dishonesty  in 
dealings  with  them,  and  forgetfulness  in  his  will  of  a  solemn 
promise  to  a  dying  daughter  to  make  her  children  equal  with 
his  other  children. 

Heldf  by  BOND,  J.,  dissenting,  that  where  periodical  epilepsy 
is  shown,  and  proponents  show  that  at  the  time  the  will 
was  executed  and  for  some  time  prior  thereto  testator's 
mental  faculties  were  good  and  normal,  and  there  Is  no 
showing  to  the  contrary,  the  question  cannot  be  submitted 
to  the  jury. 
Held,  by  BOND,  J.,  dissenting,  that  the  correct  rule  is,  that 
epilepsy  is  not  In  and  of  itself  Insanity,  nor  does  it  render 
its  subjects  incapable  of  normal  and  intelligent  action 
except  during  the  period  of  the  seizures  or  at  a  time  before 
or  after,  when  the  mind  of  the  sufferer  is  still  under 
the  dominance  of  the  disease.  It  may  become  insanity 
when,  either  from  the  violence  and  frequency  of  the  attacks, 
or  by  complication  with  other  ailments,  it  acquires  suffi- 
cient power  to  destroy  the  mind  of  Its  subject.  There  is 
no  evidence  in  this 'record  that  either  of  these  conditions 
existed  prior  to  the  making  of  the  will  of  the  testator.    lb. 

4.  Negiigence:  insuiation  of  Eiectric  Wire:  Proof:  In  Manner 
as  Charged.  Where  the  evidence  all  shows  that  the  insulation 
of  the  wire  which  caused  the  injury  was  worthless  as  a  pro- 
tection to  the  linemen  whose  duties  required  them  to  go  upon 
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the  poles  for  the  purpose  of  untangling  "troubled"  wires,  and 
that  of  defendant  went  so  far  as  to  show  that  no  Insulation 
manufactured  would  afford  sufficient  protection,  It  is  wholly 
Immaterial  whether  an  allegation  that  the  Insulation  had  be- 
come decayed,  worn  and  disintegrated,  was  speclficallj  proTen 
or  not    Hill  v.  Union  B.  L.  &  P.  Co.,  43. 

6.  :      AJIegation      of     Decayed      insulation      of      Electric 

Wires:  Proof  of  Insufficient  insulation.  Although  the  peti- 
tion alleged  that  the  insulation  of  the  electric  wire  left  lying 
loose  in  the  iron  handhold  was  old  and  decayed  and  on  that 
account  was  Insufficient  to  confine  the  current  of  electricity 
to  the  wire,  and  that  by  reason  thereof  the  electricity  escaped 
therefrom  and  injured  plaintiff  when  in  climbing  the  pole  he 
seized  the  handhold,  and  although  there  was  no  proof  that 
the  insulation  was  old  and  decayed,  yet  if  all  *  the  evidence 
shows  that  the  insulation  was  Insufficient,  and  that  of  the 
defendant  goes  further  and  tends  to  show  that  there  was  no 
known  insulation  by  which  such  wires  could  be  perfectly 
insulated,  it  will  not  be  held  that  there  was  a  failure  of  proof, 
because  the  ultimate  fact,  namely,  th^  insufficient  insulation, 
was  established.    lb. 

6.  Original  Proceeding:  Conrimlssloner  to  Take  Evidence:  Arises 
Ex  Necetsltafte.  The  practice  of  designating  some  attorney 
to  take  testimony  and  make  return  thereof  to  the  court,  in 
a  quo  warranto  and  other  original  proceedings  instituted  in 
the  Supreme  Court,  where  the  permanent  writ  is  dependent 
upon  proof,  arises  from  the  necessity  of  the  case,  without  the 
protecting  authority  of  either  Constitution,  or  statute,  except 
as  to  writs  of  prohibition,  and  as  to  them  only  by  a  compara- 
tively recent  statute  (Laws  1895,  p.  95,  sec.  6).  State  ex  inf. 
V.  Lumber  Co.,  212. 

7.   :    :    Findings   of   Fact   and    Conclusions    of    Law. 

The  Supreme  Court  Is  not  warranted,  either  by  the  Constitution 
or  the  statute,  to  delegate  its  full  judicial  power  to  a  com- 
missioner appointed  to  take  testimony  in  an  original  proceed- 
ing and  to  make  return  thereof.  He  has  only  the  authority 
conferred  by  law  upon  a  special  commissioner  appointed  to 
take  depositions.  His  findings  of  facts  or  conclusions  of  law, 
though  perhaps  persuasive,  are  not  binding  on  the  court — not 
even  when  the  order  appointing  him  specifically  directs  him 
to  report  such  findings  and  conclusions.    lb. 

8.   :   :    Admission   and    Exclusion   of   Evidence.     Nor 

does  such  commissioner  have  power  to  admit  or  exclude  testi- 
mony in  the  same  manner  and  to  the  same  extent  as  the  court 
might  do,  in  a  trial  before  the  court.  If  the  testimony  is 
offered  and  preserved,  and  proper  exceptions  are  saved,  its 
competency  and  efficacy  will  be  determined  by  the  court    lb. 

9.  Combination  In  Restraint  of  Trade:  Sufficient  Preof.  The  facts 
of  this  case  show  a  conspiracy  between  numerous  lumber  com- 
panies was  begun  six  years  at  least  before  the  institution  of 
the  suit  (a)  to  curtail  the  output  by  sawmills  of  yellow  pine 
and  (b)  to  Increase  the  price  of  the  lumber  to  retailers  and 
consumers,  and  that  they  succeeded  in  securing  the  coopera- 
tion of  about  eighty  per  cent  of  the  manufacturers  of  yellow- 
pine  lumber  in  the  territory  embraced  within  their  operations; 
that  the  conspiracy  contemplated  a  curtailment  of  one-third, 
and  within   six   months   reached   forty-four  per  cent,   or  one 
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billion  feet,  and  that  the  prices,  as  a  result  of  said  curtailment, 
at  unce  began  to  rise,  and  was  Increased  fifty  cents  per  month 
for  more  than  six  months,  all  prior  to  three  years  before  the 
filing  of  this  quo  loarranto  suit,  and  that  thereafter  not  only 
were  the  increased  prices  and  the  control  of  the  output  main- 
tained by  a  steadfast,  though  informal,  adherence  to  the  former 
purposes  and  plan,  but  the  prices  in  some  cases  were  increased 
by  one  hundred  per  cent  of  what  they  were  before  the  curtail- 
ment began;  and  that  result  was  brought  about,  in  spite  of  the 
fact  of  vastly  improved  and  cheaper  methods  of  manufacture 
and  demands  for  new  uses.  Held,  that  the  writ  of  ouster  should 
go.    lb. 

10.  :     Conspiracy:     Circumstantial    Evidence:      Limitations 

The  conspiracy  having  been  found  to  exist,  its  continuation 
after  the  Statute  of  Limitations  began  to  run  may  be  established 
by  circumstantial  evidence — such  as  glorying  in  the  results  ac- 
complished and  acquiescence  in  and  adherence  to  the  plans  set 
in  motion  prior  thereto.    lb. 

11.  Special  Damages:  Not  Pleaded:  Negligent  Injury:  Impotenca* 
Under  allegations  in  the  petition  in  a  personal  injury  case,  that 
plaintiff's  body  was  severely  and  permanently  wounded,  torn 
and  mangled,  that  his  hips,  pelvis,  legs  and  ankles  were  broken 
and  torn,  that  he  is  permanently  injured,  and  that  he  will  always 
suffer  great  bodily  pain,  etc.,  evidence  was  not  admissible  to 
show  that  his  injuries  had  rendered  him  impotent.  Impotency 
in  such  case  is  a  matter  of  special  damages  that  must  be  specific- 
ally alleged.  [Overruling,  in  part,  Gurley  ,v.  Railroad,  122  Mo. 
141,  and  Moore  v.  Transit  Co.,  226  Mo.  689.]  [LAMM,  C.  J.,  and 
WOODSON,  J.,  dissenting.]     Hall  v.  Coal  &  Coke  Co.,  351. 

12.  Avoiding  Contract:  Riding  In  Freight  Car:  Excuses  not 
Pleaded.  Plaintiff  having  in  his  reply  undertaken  to  avoid 
the  force  and  effect  of  a  contract  pleaded  by  defendant  as  a 
defense  to  his  cause  of  action,  should  be  confined  in  his  proof 
to  the  things  averred  in  avoidance.  The  freight  car,  loaded 
with  four  horses  and  household  furniture,  in  which  plaintiff  was 
riding,  was  wrecked,  caused  by  the  car  ahead  leaving  the  track, 
toppling  over  the  car  in  which  plaintiff  was  riding,  whereby  he 
was  severely  injured.  The  company's  answer  pleaded  that  the 
contract  signed  by  plaintiff  required  him  to  ride  in  the  caboose 
and  that  if  he  had  done  so  he  would  not  have  been  injured. 
PlaintlfTs  reply  set  up  various  things  to  avoid  the  force  and 
effect  of  that  contract,  namely,  that  plaintiff  was  a  minor,  that  it 
was  void  under  the  statutes  of  Kansas  in  which  the  accident 
occurred  and  the  contract  was  made,  and  void  for  want  of  con- 
sideration. Heldj  that  it  was  improper  to  permit  plaintiff  to 
show  that,  whilst  the  freight  car  was  being  switched  into  the 
train,  it  vas  so  forcibly  struck  by  another  car  that  the  parti- 
tion which  plaintiff  had  erected  between  the  goods  and  horses 
was  broken  down,  and  for  this  reason  he  was  compelled  to 
ride  In  the  stock  car  rather  than  in  the  caboose.  Such  new 
matter  (being  in  avoidance  of  the  contract)  should  have  been 
pleaded.    Scrivner  v.  Railroad,  421. 

13.  :    :    :    Contributory    Negligence.     In    such 

case,  violation  of  the  alleged  contract  cannot  be  considered  as  a 
mere  matter  of  contributory  negligence,  and  therefore 
plaintiff  had  the  right  to  show  all  the  circumstances  to  rebut 
that  issue.  Plaintiff  having,  in  his  reply,  pleaded  that  the  con- 
tract was  void  for  certain  specified  reasons,  defendant  was  not 
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required  to  anticipate  or  expect  other  reasons,  but  had  a  right 
to  rely  on  those  alleged.    Scrivner  t.  Railroad,  421. 

14.  Instruction:  Not  Ground  of  Motion.  Unless  appellant  in  his 
motion  for  a  new  trial  assigns  as  a  ground  therefor  an  in- 
struction given  by  the  court  of  its  own  motion,  any  objection 
to  it  will  not  be  available  on  appeal.  But  where  it  pertains  to 
evidence  relating  to  an  issue  not  made  by  the  pleadings,  the 
court  will  nevertheless  rule  that  the  evidence  Itself  was  erro- 
neously admitted,  there  l>eing  a  proper  assignment  in  the  motion 
that  the  court  erred  in  admitting  it     lb. 

16.  :    :    :    Waiver.    Where    the    defendant 

pleaded  an  express  contract  of  carriage  on  a  freight  train,  and 
the  facts  show  a  clear  violation  of  that  contract  was  a  proxi- 
mate cause  of  the  Injury,  and  plaintiffs  reply  avers  the  contract 
was  void,  but  does  not  plead  that  it  was  waived,  waiver  cannot 
be  considered.    lb. 

16.  Negligence:  Employing  Child  to  Operate  Elevator:  Employ- 
ment as  a  Fact.    In  a  suit  by  a  child  against  the  owner  of  a 

building  for  injuries  to  her  while  operating  an  elevator  therein, 
based  upon  a  violation  of  the  statute  forbidding  the  employ- 
ment of  a  child  under  sixteen  years  of  age  in  operating  or 
assisting  in  operating  any  passenger  or  freight  elevator,  testi- 
mony that  defendant  had  notified  the  mother  of  plaintiff  to 
keep  her  away  from  the  building  where  the  elevator  was 
operated  is  competent  evidence  on  the  question  of  whether  the 
child  was  employed  to  operate  the  elevator.  Boesel  v.  Wells 
Fargo  k  Co.,  463. 

17.  Advancements:  Presumptions:  Burden  of  Proof.  Substantial 
gifts  by  a  parent  to  a  child  are  ordinarily  presumed  to  be 
advancements  chargeable  to  the  child  in  the  distribution  of  the 
donor's  estate,  and  the  burden  of  showing  the  contrary  rests 
accordingly  on  the  party  denying  the  advancement  Lynch  v. 
Culver,  495. 

18.   :   :   :    Gift:    Deeds   Reciting   Consideration. 

Where  deeds  recite  a  consideration  as  paid,  the  burden  of 
proof  is  shifted  to  those  who  contend  they  were  advancements, 
but  where  the  evidence  introduced  on  behalf  of  those  who  re- 
ceived the  deeds  shows  that  they  were  made  not  for  the  money 
consideration  named,  but  as  gifts,  the  presumption  that  they 
were  advancements  again  operates.    lb. 

19.  :  Gift  for  Good  Conduct    The  fact  that  a  mother  gave 

property  to  her  son  because  he  was  a  good  boy  and  stayed  at 
home  does  not  disprove  that  the  tpansaction  was  an  advance- 
ment    lb. 

20.  Deed  by  Entirety:  Wife's  Separate  Money:  Proof  Aliunde. 
A  deed  to  a  husband  and  wife,  nothing  more  appearing,  will 
be  held  to  create  an  estate  by  the  entirety,  and  the  entire 
land  on  the  death  of  either  goes  to  the  survivor.  But  since 
the  Married  Woman's  Acts  the  husband  cannot  appropriate  the 
wife's  money  without  her  written  consent,  and,  in  spite  of 
the  fact  that  the  deed  names  him  and  her  as  the  grantees, 
she  or  her  heirs  may  show  by  parol  proof  that  without  her 
written  consent  he  used  her  money  in  part  to  pay  the  pur- 
chase price,  and  if  that  is  satisfactorily  shown  the  deed,  as  to 
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her  or  her  heirs,  will  be  held  to  be  a  conveyance  to  him  and 
her  as  co-tenants.  In  the  proportion  that  the  money  contributed 
by  each  bears  to  the  entire  purchase  price.    Moss  v.  Ardrey,  595. 

21.  Will  Contest:  Unfriendly  Feeling  Toward  Proponents.  Evi- 
dence of  hostile  or  unfriendly  feeling  by  testator  towards  pro- 
ponents of  the  will,  offered  by  contestants,  is  not  competent  to 
establish  undue  influence  or  testamentary  incapacity.  Andrew 
▼.  Linebaugh.  623. 

22.    :   Not  Excluded.     Where  the  record  shows  that  certain 

testimony  offered  by  appellants  was  not  in  fact  excluded,  but 
was  simply  not  offered  when  the  trial  judge  suggested  it  might 
be  Incompetent  and  advised  that  it  be  not  offered,  expressing, 
however,  a  willingness  to  admit  It  if  counsel  insisted,  it  can- 
not be  held  that  error  was  committed.    lb. 

83.    :    Refusing  to  Contest:    Because  of  an  Offer  of  Money. 

It  Is  not  error  to  exclude  testimony  tending  to  show  that  certain 
legatees  discriminated  against  by  the  will,  have  taken  no  part 
in  contesting  it  because  they  have  been  offered  stated  sums  of 
money  not  to  Join  in  the  contest,  where  the  offer  was  in  the 
nature  of  a  compromise  of  the  case,  and  not  as  an  attempt  to 
bribe  the  legatees.    lb. 

24.  Negligence:  Master  and  Servant:  Operating  Machine: 
Question  for  Jury.  The  plaintiff,  employed  by  de- 
fendant, was  Injured  while  operating  a  planing  machine  the  top 
of  which  consisted  of  two  movable  flat  surfaces  between 
which  revolved  two  long  knives  set  to  a  shaft.  The  surfaces 
could  be  raised  or  lowered  separately  by  turning  the  proper 
one  of  two  wheels  on  the  side  of  the  machine,  and  could  be 
fixed  at  any  elevation  by  the  use  of  set  screws.  The  plaintiff 
was  not  required  to  and  did  not  assist  in  keeping  the  machine 
in  repair,  and  Uie  use  of  the  set  screws  had  been  discontinued. 
When  a  board  was  to  be  dressed  the  front  surface  of  the 
machine  was  depressed  below  the  top  of  the  circle  of  revolu- 
tion of  the  knives  a  distance  equal  to  the  amount  to  be  taken 
from  the  board,  and  the  surface  behind  was  set  exactly  level 
with  the  top  of  the  circle.  The  plaintiff  testified  that  he 
passed  a  board  twice  over  the  machine  and  it  cut  its  way 
evenly  through  it;  that  he  started  the  board  again,  when, 
suddenly,  he  felt  the  rear  surface  of  the  machine  go  down^ 
the  knives  caught  the  board  and  threw  it  across  the  room,  and 
his  hand  went  into  the  knives.  The  rear  surface  of  the  ma- 
chine was  found  after  the  accident  to  be  depressed  a  quarter 
of  an  inch;  and  an  expert,  introduced  by  defendant,  testi- 
fied that  the  smooth  cuts  upon  the  board,  which  was  shown 
him,  could  not  have  been  made  with  the  rear  surface  de- 
pressed, nor  could  it  have  been  otherwise  than  depressed  when 
the  irregular  cuts,  which  plaintiff  asserts  immediately  pre- 
ceded his  injury,  were  made.  Held,  that  the  question  of  negli- 
gence was  for  the  jury.     Collinsworth  v.  Zinc  Co.,  692. 

25.  Order  of  Publication:  Lost  Files:  Newspaper  Itself  as  Evi- 
dence: Name  of  Party.  Where,  in  a  suit  by  Katie  A.  Vlger 
to  recover  land,  the  old  files  and  papers  and  judgment  roll, 
including  the  order  of  publication  in  the  tax  suit,  are  shown 
to  be  lost,  the  trial  court  may  permit  the  newspaper  in  which 
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the  order  was  printed  to  be  introduced  in  evidence,  as  the 
best  evidence  obtainable,  to  show  that  the  notice  was  directed 
to  Kittle  A-  Vlgar  and  not  to  Katie  A.  Viger.    MiUer  v.  Keaton, 

708. 

EXPENSE  OF  CRIMINAL  PROSECUTION.    See  injunction. 

FORFBITURB. 

Condition  Subsequent:  Covenant.  A  conveyance  in  fee  simple  of 
land  to  a  city  for  charitable  uses,  upon  condition  that  it  be 
leased  for  villa  residences  and  the  rents  paid  over  to  the 
grantor  during  his  life  and  after  his  death  to  a  botanical  gar- 
den, will  not,  upon  a  showing  of  a  failure  to  comply  with  such 
condition,  be  held  to  create  a  right  of  forfeiture  of  such  strip 
of  land  to  such  garden  in  a  suit  in  equity.  The  condition  Is 
a  subsequent  one,  and  for  its  non-performance  there  can  be 
no  forfeiture;  it  amounts  at  most  to  a  covenant,  and  for  its 
breach  the  beneficiary's  remedy  is  a  suit  for  damages.  Lack- 
land V.  Hadley,  639. 

FXDRMER  ADJUDICATION.     See  Res  Adjudicata. 

FRAUD  IN  ELBCTIO^fS.     See  Elections. 

FUSION  OF  PARfY  TICKETS.    See  Elections, 

HABEAS  CORPUS. 

1.  Crimes:  Injunction:  Nuisances.  All  crimes  are  nuisances,  but 
some  nuisances  are  public  and  others  private;  and  while  a 
court  of  equity  may  use  its  injunctive  powers  to  abate  a  pub- 
lic nuisance,  a  crime  which  is  only  a  private  nuisance  cannot 
be  enjoined  by  a  court  of  equity  and  the  offender  punished  foi 
contempt  for  a  violation  of  the  restraining  order.  Only  courts 
of  law  can  properly  punish  such  a  crime.  [Distinguishing 
State  ex  rel.  v.  Canty,  207  Mo.  439;  State  ex  rel.  v.  LAmb,  237 
Mo.  437.]     Ex  parte  Laymaster,  613. 


:  :    Bawdy  House.     A  circuit  court  has  no  Juris 

diction  to  issue  a  writ  of  injunction  against  a  woman  charged 
in  the  petition  for  the  writ  with  "setting  up  and  keeping  a 
common  bawdy  house,"  and  upon  a  hearing  of  evidence  find 
that  she  has  violated  said  writ  and  thereupon  commit  her  tc 
Jail  for  contempt,  since  the  offense  was  an  ordinary  crime, 
and  not  a  public  nuisance. 

GRAVED,  J.,  concurs  in  the  result,  not  on  the  ground  thai 
the  keeping  of  a  bawdy  house  is  not  a  public  nuisance  but 
because  the  petition  asking  for  the  injunction  did  not 
charge  the  woman's  acts  to  be  a  public  nuisance  and 
states  no  other  grounds  of  equitable  cognizance. 
BROWN,  J.,  concurs  in  the  conclusions  reached,  for  the  reason 
that  in  its  Injunction  against  the  woman  the  State  is  at- 
tempting to  substitute  the  equity  practice  for  the  criminal 
law,  contrary  to  the  Constitution,  which  ordains  that  all 
prosecutions  for  felonies  or  misdemeanors  shall  be  by  in 
dictment  or  information,  in  which  the  accused  shall  be  en 
titled  to  a  trial  by  Jury  and  to  meet  the  witnesses  against 
him  face  to  face.    lb. 
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1.  Conveyance:  Estate  Tall.  A  deed  to  Mary  and  "the  heirs  of 
Thomas"  did  not  create  an  estate  tail  which  sections  2872  and 
2874,  Revised  Statutes  1909,  converted  into  a  life  estate  in 
Mary  with  remainder  in  her  bodily  heirs,  although  "the  heirs  of 
Thomas"  are  the  bodily  heirs  of  Mary. 

Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS,  JJ., 
concur,  that,  in,  creating  an  estate  tail,  it  is  necessary  to 
employ,  not  only  words  of  inheritance,  but  words  of  pro- 
creation, such  as  words  limiting  the  inheritance  to  the 
heirs  of  the  body  of  the  first  taker.  Johnson  v.  Calvert, 
442. 

2.   :  Conttructlon:  Deeds  and  Wills.    In  this  State  the  rules 


for  construing  deeds  and  wills  are  the  same.    lb. 


3.   : :  Intent.    The  intent  of  the  grantors,  rather  than 

technical  rules  of  law,  is  to  govern  in  construing  a  deed.  Their 
Intent  is  the  pole  star  of  construction.    lb. 

4.   :  :   Written  and  Printed  Words.     Where  there  is 

a  conflict  between  written  and  printed  words  in  a  deed,  the 
written  words  must  be  given  effect,  even  when  to  do  so  is  to 
disregard  or  place  a  different  meaning  upon  the  printed  words, 
lb. 


:  :  :   Grant  to  Mary  and  Heirs  of  Thomas: 

Heirs  of  Living  Person:    Cotenants.     The  deed  named  "Mary 
E.  Johnson,  wife  of  Thomas  Johnson"  as  "party  of  the  second 
part,"  and  then  granted  "unto  the  said  party  of  the  second 
part  and  the  heirs  of  the  said  Thomas  Johnson  and  assigns 
forever"  certain  lands,  the  words  "and  the  heirs  of  the  said 
Thomas  Johnson"  being  written,  and  the  others  printed,  and 
appearing  three  times  in  said  instrument.     The  said  Thomas 
and  Mary  were  husband  and  wife,  both  were  living  and  had 
living  children,  and  Thomas  was  a  son  of  the  grantors,  and  they 
as  sole  grantors  conveyed  the  latid  to  defendant. 
Held,  by  BROWN,  J.,  with  whom  LAMM,  C.  J.,  concurs,  that  the 
words  "and  the  heirs  of  the  said  Thomas"  cannot  be  re- 
jected as  surplusage  or  held  void  for  uncertainty,  on  the 
theory  that  "no  one  can  be  an  heir  of  the  living,"  but  they 
should  be  given  a  meaning  in  harmony  with  the  evident 
intent  of  the  grantors;    and    there   being  no  other  words 
indicating  an  intention  to  limit  Mary's  estate  to  one  for  life 
or  to  create  an  estate  in  remainder  in  the  heirs  of  Thomas, 
the  word  "heirs"  is  to  be  understood  as  "children,"  and  the 
deed  should  be  construed  as  conveying  a  vested  estate  to 
Mary  and  the  children  of  Thomas,  as  tenants  in  common, 
and  hence  a  deed  by  Mary  and  Thomas  conveyed  only  the 
aliquot  part  of  Mary,  leaving  the  title  to  the  balance  in 
his  children  living  at  the  time  the  deed  was  made,  but  not 
including  in  the  class  children  born  after  the  deed  was 
made. 
Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS,  JJ., 
concur,  that,  to  create  an  estate  of  freehold  or  inheritance, 
to  commence  in  the  future,  it  is  necessary  that  the  right 
to  the  future  estate  conveyed  vest  in  the  grantee  upon  the 
execution  and  delivery  of  the  deed;  that  a  living  person  can 
have  no  heirs,  since  an  heir  is  "one  to  whom  the  law  casts 
an  estate  upon  the  death  of  an  ancestor,"  and  therefore 
that  part  of  the  deed  which  undertook  to  convey  the  land 
to  "the  heirs  of  Thomas,"  who  was  then  living.  Is  void 
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for  uncertainty;  that  therefore  Mary  and  the  heirs  of 
Thomas  were  not  tenants  in  common;  neither  was  Mary's 
estate  limited  to  a  life  estate,  for  if  no  estate  vested  in  the 
heirs  of  Thomas,  a  fee  was  created  in  Mary,  and  there  are 
no  words  of  limitation  express  or  implied;  and,  there- 
fore, a  deed  executed  by  Mary  and  Thomas  conveyed  the 
entire  title,  since  she  was  vested  with  the  entire  estate  in 
fee.    Johnson  v.  Calvert,  442. 


Common  Meaning  of  Heirs. 


Held,  by  BROWN,  J.,  with  whom  LAMM,  C.  J.,  concurs,  that  the 
word  "heirs"  used  in  a  deed  which  bears  on  its  face  evi- 
dence that  it  was  drawn  by  a  layman,  should  be  h^d  to 
mean  "children,"  since  in  this  country  most  owners  of  real 
estate  are  parents  of  children,  and  the  mind  of  the  layman, 
in  speaking  of  "heirs"  of  a  landowner,  intuitively  turns  to 
his  children. 

Held,  by  WALKER,  J.,  with  whom  GRAVES  and  PARIS,  JJ., 
concur,  that  the  word  "heirs"  is  not  to  be  construed  to 
mean  "children"  except  when  it  is  necessary  to  carry  out 
the  clear  intention  of  the  grantor;  and  where  an  estate 
in  fee  has  been  created,  it  will  not  be  cut  down  or  limited 
by  a  subsequent  clause,  unless  words  of  limitation  are  as 
clear  and  decisive  as  the  principal  language  which  effects 
the  conveyance.    lb. 


7.   :  :  Omission  of  Word  Heirs.    The  omission  of  the 

word  "heirs"  after  the  named  grantee  does  not  cut  down  such 
grantee's  interest  to  a  life  estate,  nor  is  its  use  any  longer 
necessary  to  create  a  fee  simple  estate  absolute.  That  com- 
mon-law rule  has  been  abolished  by  statute.  Sec.  2870,  R.  S. 
1909.    lb. 

HUSBAND  AND  WIFE. 

1.  Deed  by  Entirety:  Wife's  Separate  Money:  Proof  Aliunde. 
A  deed  to  a  husband  and  wife,  nothing  more  appearing,  will 
be  held  to  create  an  estate  by  the  entirety,  and  the  entire 
land  on  the  death  of  either  goes  to  the  survivor.  But  since 
the  Married  Woman's  Acts  the  husband  cannot  appropriate  the 
wife's  money  without  her  written  consent,  and,  in  spite  ot 
the  fact  that  the  deed  names  him  and  her  as  the  grantees, 
she  or  her  heirs  may  show  by  parol  proof  that  without  her 
written  consent  he  used  her  money  in  part  to  pay  the  pur- 
chase price,  and  if  that  is  satisfactorily  shown  the  deed,  as  to 
her  or  her  heirs,  will  be  held  to  be  a  conveyance  to  him  and 
her  as  co-tenants,  in  the  proportion  that  the  money  contributed 
by  each  bears  to  the  entire  purchase  price.  Moss  v.  Ardrey, 
595. 

As   Result    of    Husband's    Wrong.     But    neither    the 


husband  during  his  life,  nor  his  heirs  after  his  death,  can 
by  parol  testimony  defeat  a  deed  to  the  husband  and  wife  and 
have  it  declared  to  create  a  cotenancy  between  him  and  her; 
by  showing  that,  without  her  written  consent,  he  used  a  part 
of  her  money  to  buy  the  land.  The  husband,  being  a  wrong- 
doer, cannot  in  a  court  of  equity  obtain  a  change  in  the 
character  of  the  conveyance  which  he  has  brought  about  in 
wrong  of  the  wife,  nor  can  his  heirs  after  his  deaJi,  any 
more  than  he  or  they  could  attack  the  validity  of  a  deed 
which  he  had  made  in  fraud  of  creditors.    In  such  case  equity 
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leaves  him  where  he  placed  himself  and  declares  the  deed 
to  him  and  his  wife,  so  made  at  his  instance,  by  using  her 
money  without  her  written  consent,  to  create  an  estate  by 
the  entirety,  and  on  his  death  the  entire  land  goes  to  her 
as  the  surviYor.    lb. 

INDEBTEDNESS  OP  COUNTY,  BONDS.    See  Courthouse. 

INDICTMENT  AND  INPORMATION. 

1.  Juvenile  Courts:  Only  One  Existent  Statute.  At  the  present 
time  there  Is  only  one  valid  existing  statute  concerning  juvenile 
courts  and  the  trial,  punishment  and  care  of  negligent  and 
delinquent  children,  and  that  Is  the  Act  of  April  II,  I9I1,  Laws 
I91I,  p.  177;  and  an  information  against  such  a  child  should 
be  based  upon  said  statute,  and  the  procedure  should  be  in 
accordance  therewith,  which  means  that  the  trial  is  to  be  in 
accordance  with  "the  practice  and  procedure  prescribed  by 
law  for  the  conducting  of  criminal  cases."  State  ex  rel.  v. 
Klrby.  120. 

2.  Locomotlvee:  Safety  Devices:,  Act  of  1913:  No  Specific 
Allegations.  A  petition  filed  by  the  prosecuting  attorney, 
charging  the  defendant  railroad  company  with  having  operated 
a  train  in  this  State  without  having  first  equipped  Its  engine 
with  the  numerous  devices  prescribed  by  the  Act  of  1913,  Laws 
1913,  p.  180,  but  charging  no  specific  violation  of  said  act,  but 
in  general  terms  stating  that  the  defendant  did  on  June  23, 
1913,  ''wilfully  and  unlawfully  fail,  neglect  and  refuse  to  com- 
ply with  the  requirements  of  said  sections  I  to  4  inclusive  of 
the  act  aforesaid"  and  nothing  more,  states  no  cause  of  action, 
and  a  judgment  based  thereon  cannot  stand.  State  ex  rel.  v. 
Railroad,  157. 


3.   :  :  :  :  Constitutional  Questions. 

And  said  petition  failing  to  state  a  cause  of  action,  constitu- 
tional objections  to  said  act,  though  timely  and  properly  made, 
will  not  be  considered,  but  the  judgment  will  simply  be  reversed, 
lb. 

INJUNCTION. 

1.  No  Bond:  Jurisdiction.  A  circuit  judge  is  forbidden  by  statute 
to  issue  a  temporary  writ  of  injunction  until  a  sufficient  bond  is 
executed;  and  a  preliminary  writ  of  injunction  issued  without 
bond  is  inoperative  and  disobedience  to  its  commands  is  not  a 
contempt.    State  ex  rel.  v.  McQuillin,  164. 

2.  :      Stay      Order.       Under      certain      conditions      and 

in  order  to  preserve  the  status,  the  circuit  judge,  without  issu- 
ing a  temporary  injunction,  may  make  an  order  requiring 
respondent  to  show  cause  at  a  specified  time  and  place  why 
a  temporary  writ  should  not  be  granted,  and  in  aid  thereof 
may  restrain  said  respondent  by  an  ad  interim  order  until  the 
day  set  for  the  hearing  of  the  application  for  the  writ;  but 
whether  or  not  a  bond  should  be  required,  as  a  condition  for 
the  making  of  such  stay  order,  is  left  to  the  sound  discretion 
of  the  judge.  But  where  there  is  no  such  stay  order,  the 
granting  of  a  temporary  injunction,  without  bond,  is  not  author- 
ized,   lb. 
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3.  Receiver:  No  Bond:  Writ  of  Prohlbtion.  The  circuit 
judge,  in  yacation,  upon  the  presentation  of  a  petition 
by  resident  stockholders  of  a  foreign  insurance  comi>any,  which 
was  not  licensed  to  do  business  in  this  State  but  whose  prin- 
cipal business  office  was  here,  charging  a  waste  of  its  domestic 
assets  by  its  officers  and  a  fraudulent  appropriation  thereof, 
and  praying  for  an  injunction  and  the  appointm^it  of  a  re- 
ceiver, without  requiring  a  bond  or  notice,  issued  a  temporary 
writ  of  injunction,  and  appointed  a  receiver  (requiring  him 
to  give  bond)  and  a  commissioner  to  take  testimony,  and 
thereupon  the  plaintiffs  petitioned  the  court  to  rule  defendants 
(the  company  and  its  officers)  to  show  cause  why  the  appoint- 
ment of  the  receiver  should  not  stand,  which  was  accordingly 
done  and  a  day  set  for  the  hearing;  and  pending  that  order, 
defendants  applied  for  and  received  a  writ  of  prohibition  di- 
rected to  said  circuit  judge,  requiring  him  to  show  cause  for 
the  further  exercise  of  jurisdiction  in  the  case.  Held,  that  the 
court  had  jurisdiction  over  the  matter  of  appointing  a  receiver, 
and  there  is  no  showing  of  an  abuse  of  jurisdiction,  and  the  writ 
is  quashed,  and  the  proceedings  dismissed.  State  ex  rel.  v. 
McQuillin,  164. 

4.  Suit  By  Taxpayer  to  Enjoin  County  Court  from 
Paying  Costs  of  Murder  Case:  Good  Faith.  A  suit  by  a  tax- 
payer to  enjoin  the  county  court  from  auditing  and  paying  out 
of  the  county  treasury  certain  expenses,  deemed  necessary  to 
incur  by  the  prosecuting  attorney  in  the  prosecuting  of  a  mur- 
der case,  in  order  to  secure  the  attendance  of  witnesses  re- 
siding outside  of  the  State,  will  not  be  upheld  where  it  is 
shown  that  the  suit  is  not  brought  in  good  faith  by  the  tax- 
payer for  the  protection  of  his  own  interests,  but  that  he  is 
merely  a  colorable  plaintiff,  suing  in  behalf  of  other  parties 
in  interest.  In  such  case  the  doctrine  of  "clean  hands*'  applies 
with  special  force.    Peltzer  v.  Gilbert,  500. 

5.    :     Covinous     Procurement:     Payment     of     Attorney's 

Fee.  Held,  by  BROWN,  J.,  with  whom  GRAVES  and  BOND,  JJ., 
concur,  that,  in  such  case  where  such  suit  is  brought  by  a  single 
taxpayer  whose  taxes  amount  to  only  a  few  dollars  and  who 
does  not  ask  any  other  person  to  join  with  him  in  the  suit; 
where  he  paid  the  attorney  who  brought  the  suit  in  his  name 
a  fee  of  |100,  was  anxious  to  know  just  what  his  fee  would 
be,  and  was  told  by  the  attorney  that  he  could  fix  that  to  suit 
himself;  where  said  attorney  by  telephone  called  the  office  of 
the  attorneys  for  the  defendant  in  the  murder  case  and  asked  for 
a  certain  member  of  the  firm,  and  stated,  though  perhaps  not 
to  the  member  of  the  firm  called,  that  he  had  been  informed 
by  the  said  taxpayer  that  no  arrangements  had  been  made 
in  regard  to  his  fee  and  he  would  like  to  know  about  it,  and 
terminated  the  conversation  by  answering  "all  right,"  it  should 
be  held  said  injunction  suit  was  brought  primarily  for  the  pur- 
pose of  impeding  the  prosecution  of  the  murder  case,  and  should 
be  dismissed.  Held,  by  LAMM,  C.  J.,  with  whom  FARIS,  J., 
concurs,  that  a  taxpayer,  however  small  the  amount  of  taxes 
he  pays,  has  a  right  to  maintain  injunction  to  prevent  the 
illegal  use  of  public  moneys,  and  the  evidence  is  not  sufficient 
to  show  collusion  or  covin  between  the  plaintiff  or  his  attorneys 
and  the  defendant  in  the  murder  case  or  his  attorneys, 
and  creates  only  a  suspicion,  and  a  judgment  of  "unclean  hands" 
would  be  based  on  mere  conjecture.  Held,  by  WOODSON,  J., 
and  WALKER,  J.,  in  separate  dissenting  opinions,  that  the 
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costs  of  prosecuting  felonies  deyolve  upon  the  State  and  not 
upon  the  county,  and  the  county  court  could  not  pay  out  moneys 
to  secure  non-resident  expert  witnesses  for  the  State  without 
violating  the  law,  and  the  court  should  not,  by  indirection 
(namely,  the  dismissal  of  the  suit  on  the  ground  that  the  de- 
fendant in  the  murder  case  had  a  shadowy  connection  witb 
bringing  the  suit)  lend  its  apparent  approval  to  such  an  un 
lawful  use  of  county  funds.  Held,  per  curiam,  that,  there  be- 
ing no  majority  opinion,  the  judgment  for  defendants  should 
be  reversed,  and  the  cause  remanded  for  further  proof  upon 
the  question  of  covinous  procurement  by  the  defendant  in  the 
murder  case  or  his  attorneys,  in  having  the  suit  brought  for  his 
benefit,  as  a  means  of  protecting  him  from  further  prosecu- 
tion,   lb. 

6.  Crimes:  Nuisances.  All  crimes  are  nuisances,  but  some  nui- 
sances are  public  and  others  private;  and  while  a  court  of 
equity  may  use  its  injunctive  powers  to  abate  a  public  nuisance, 
a  crime  which  is  only  a  private  nuisance  cannot  be  enjoined 
by  a  court  of  equity  and  the  offender  punished  for  contempt  for 
a  violation  of  the  restraining  order.  Only  courts  of  law  can 
properly  punish  such  a  crime.  [Distinguishing  State  ex  rel.  v. 
Canty,  207  Mo.  439;  State  ex  rel.  v.  Lamb,  237  Mo.  437.]  Ex 
parte  Laymaster,  613. 


7.    :    Bawdy   House.     A  circuit  court  has  no  jurisdiction 

to  issue  a  writ  of  injunction  against  a  woman  charged  in  the 
petition  for  the  writ  with  "setting  up  and  keeping  a  common 
bawdy  house,"  and  upon  a  hearing  of  evidence  find  that  she  has 
violated  said  writ  and  thereupon  commit  her  to  jail  for  con- 
tempt, since  the  offense  was  an  ordinary  crime,  and  not  a  public 
nuisance. 

GRAVES,  J.,  concurs  in  the  result,  not  on  the  ground  that 
the  keeping  of  a  bawdy  house  is  not  a  public  nuisance  but 
because  the  petition  asking  for  the  injunction  did  not 
charge  the  woman's  acts  to  be  a  public  nuisance  and 
states  no  other  grounds  of  equitable  cognizance. 
BROWN,  J.,  concurs  in  the  conclusions  reached,  for  the  reason 
that  in  its  injunction  against  the  woman  the  State  is  at- 
tempting to  substitute  the  equity  practice  for  the  criminal 
law,  contrary  to  the  Constitution,  which  ordains  that  all 
prosecutions  for  felonies  or  misdemeanors  shall  be  by  in- 
dictment or  information,  in  which  the  accused  shall  be  en- 
titled to  a  trial  by  jury  and  to  meet  the  witnesses  against 
him  face  to  face.    lb. 

INSTRUCTIONS. 

1.  Negligence:  Extra-Hazardous  Business  of  Defendant: 
Corresponding  High  Degree  of  Care  on  Part  of  Plaintiff. 
Because  the  defendant  is  engaged  in  an  extra-hazardous  busi- 
ness and  the  law  for  that  reason  imposes  upon  it  the  duty 
to  exercise  a  very  high  degree  of  care  to  make  its  electric  wires 
reasonably  safe  for  those  who  in  the  performance  of  their  duties 
are  brought  into  contact  with  them,  it  cannot  be  held  that  tho 
law  imposes  upon  a  skilled  lineman  in  the  employ  of  another 
company  the  corresponding  duty  to  exercise  the  same  high 
degree  of  care  for  his  own  safety.  His  duty  is  to  exercise 
the  ordinary  duty  of  a  reasonably  prudent  man  engaged  in 
the  same  kind  of  work.    Hill  v.  Union  E.  L.  &  P.  Co.,  43. 
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2.  Master  and  Servant:  Negligent  Aasurance.  Where  plain- 
tifTs  claim  for  damages,  as  disclosed  by  his  peti- 
tion and  evidence,  is  based  on  the  negligent  assurance  of  de- 
fendant that  the  roof  of  the  mining  room  in  which  he  worked 
was  safe,  an  instruction  undertaking  to  cover  the  whole  case 
was  erroneous  which  did. not  require  the  jury  to  find  that  the 
assurance  was  negligently  given,  and  this  error  was  not  cured 
by  the  giving  of  another  instruction  which  undertook  to  set 
forth  what  facts  would  constitute  a  negligent  assurance.  Hall 
V.  Coal  ft  Coke  Co..  351. 


:     :      Reliance     Thereon:      Instructions.       An 

instruction  that  although  the  Jury  might  believe  that 
the  plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  that  the  mining  room  in  which  he 
worked  was  not  safe,  yet  this  did  not  defeat  a  recovery  if 
they  found  that  he  was  negligently  ordered  into  the  room,  and 
the  danger  was  not  such  as  to  threaten  immediate  injury,  is 
criticised  for  failure  to  require  a  finding  that  plaintiff  relied 
upon  the  assurance  of  safety.    lb. 


4.   :   Injury  not  Disputed:  Assumption  of  Suffering,  etc. 

Where  the  fact  of  plaintifTs  injury  is  not  disputed,  an  assump- 
tion, in  an  instruction,  of  his  suffering,  injury  and  loss  of  time, 
is  not  error.    lb. 

5.  Not  Ground  of  Motion.  Unless  appellant  in  his  motion  for  a 
new  trial  assigns  as  a  ground  therefor  an  instruction  given 
by  the  court  of  its  own  motion,  any  objection  to  it  will  not  be 
available  on  appeal.  But  where  it  pertains  to  evidence  relating 
to  an  issue  not  made  by  the  pleadings,  the  court  will  nevertheless 
rule  that  the  evidence  itself  was  erroneously  admitted,  there 
being  a  proper  assignment  in  the  motion  that  the  court  erred 
in  admitting  it.    Scrivner  v.  Railroad,  421. 

6.  Contributory  Negligence:  Not  Pleaded.  To  render  contribu- 
tory negligence  available  as  an  affirmative  defense  it  must  be 
pleaded;  but  notwithstanding  it  is  not  pleaded,  if  plaintiff's 
proof  shows  his  contributory  negligence  to  an  extent  barring 
recovery  as  a  matter  of  law,  such  negligence  is  available  to  de- 
fendant in  support  of  its  demurrer  to  the  evidence,  which,  in 
that  case,  should  be  sustained.  But  if  contributory  negligence  is 
not  pleaded,  an  instruction  to  the  jury  based  on  defendant's 
proof  tending  to  establish  it  should  not  embody  it  Boesel  v. 
Wells  Fargo  &  Co.,  463. 

7.  Will  Contest:  Numerous  Instructions.  The  number  and  length 
of  instructions  given  must  largely  depend  upon  the  character 
of  the  case,  the  number  of  issues  involved  and  the  collateral 
matters  injected  into  the  trial.  And  when  all  given  are  read 
in  the  light  of  the  facts  of  the  case  and  it  cannot  be  discerned 
that  they  were  misleading,  confusing,  one-sided,  unfair  or 
prejudicial,  but  were  clear  and  terse  directions  upon  the  issues 
involved,  they  will  not  be  held  to  be  error,  even  though  volu- 
minous.   Andrew  v.  Linebaugh,  623. 


:    General    Complaint.     It   is   the  duty   of  appellant's 

counsel  to  point  out  the  particular  error  in  the  instructions 
of  which  complaint  is  made.  If  only  a  general  complaint  is 
made  (such  as  they  are  misleading,  confusing,  one-sided^  un- 
fair and  prejudicial)    counsel   who,  though   familiar  with  the 
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issues  and  the  mass  of  evidence,  have  failed  to  discover  par- 
ticular errors,  should  not  complain  if  the  appellate  court  fails 
to  discover  them.    lb. 


9.  :  Objectionable  Words  Must  be  Considered  with  Con- 
text. A  certain  clause  in  an  instruction  cannot  be  held  to  be 
erroneous  unless  it  is  so  after  reading  it  in  connection  with 
the  balance  of  the  instruction  of  which  it  forms  a  part,  the 
other  instructions  given,  and  the  facts  of  the  case.  Where 
^testator  gave  small  bequests  to  contestants,  and  large  ones 
to  other  heirs  less  deserving,  an  instruction  which  told  the 
jury  that  unless  they  found  from  the  evidence  that  testator  was 
unduly  influenced  or  coerced  as  those  terms  are  elsewhere 
.defined,  or  was  mentally  incompetent  to  make  a  will,  then  you 
••have  no  right  to  inquire  into  or  speculate  upon  the  motives 
which  caused  him  to  dispose  of  his  property  as  set  forth  in 
the  will,"  was  not  erroneous,  since,  even  if  the  words  quoted, 
considered  alone,  may  be  considered  an  abstract  proposition 
of  law,  they  are  not  so  when  considered  with  their  context, 
th^  facts,  and  the  other  instructions,  which  told  the  jury 
that  all  apparent  unnatural  discrimination  in  the  disposition 
of  his  property  should  be  considered  by  them  in  passing  upon 
testator's  testamentary  capacity.  And  at  their  worst  they 
were  harmless;  and  if  viewed  as  an  unwarranted  comment 
on  the  evidence,  that  objection  was  not  advanced  in  the  trial 
court,  nor  has  it  been  on  appeal.    lb. 

10.    :    Evidence  Contradicting   Statements  of   Proponents: 

As  Affecting  Credibility.  It  is  not  error  to  instruct  the  jury 
in  a  will  contest,  that  testimony  of  certain  witnesses  tending 
to  contradict  testimony  of  testator's  wife  and  the  chief  bene- 
ficiary of  the  will  as  to  testator's  uncontrolled  emotions  and 
the  manual  gift  of  certain  property,  is  not  to  be  considered 
as  any  evidence  of  the  testator's  mental  condition,  or  of  undue 
influence,  but  only  for  the  purpose  of  contradicting  said  wife 
and  beneficiary.     lb. 

11.   :  Testamentary  Capacity.     One  has  a  disposing  mind 

and  memory  when  he  is  capable  of  comprehending  the  char- 
acter, nature  and  extent  of  his  property,  all  the  persons  and 
names  of  the  persons  who  naturally  come  within  the  range 
of  his  bounty,  and  the  disposition  he  is  making  of  his  property. 
And  tested  by  that  rule,  the  three  instructions  set  out  in  the 
opinion,  one  for  proponents,  one  for  contestants,  and  one  of 
contestants'  as  modified  by  the  court,  are  held  not  to  be  conflict- 
ing,   lb. 

12.   :   :    Refused:    Undue    Influence:    No    Evidence. 

An  instruction  telling  the  jury  that,  in  order  to  find  undue 
infiuence,  it  is  not  necessary  to  find  that  overt  and  open  acts 
of  undue  infiuence  were  exercised  at  the  very  time  of  the 
execution  of  the  will,  but  it  is  sufficient  to  find  that  such  in- 
fluence had  been  previously  acquired  and  did  operate  at  the 
time  of  making  the  will  in  the  disposition  of  the  property, 
correctly  states  an  abstract  proposition  of  law,  but  it  is  not 
error  to  refuse  it  where  there  is  no  evidence  of  previously 
acquired  and  exercised  undue  influence.    lb. 

18.   :  :   Undue  Influence  of  Wife.     Infiuence  which 

a  wife  may  acquire  over  her  husband  by  her  general  demeanor 
and  conduct  towards  him,  as  his  wife,   through   associations 
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with  him,  even  though  it  result  in  so  gaining  his  aJtections 
and  confidence  as  to  create  a  desire  on  his  part  to  favor  her 
in  his  will  to  the  exclusion  of  his  children  or  grandchildren, 
or  to  fayor  some  of  them  to  the  ezclusicm  of  others,  is  not 
undue  influence.    Andrew  y.  Linehaugh,  623. 

14.   :   Inequality.    Inequalities  in  the  deyises  and  bequests 

giyen  to  testator's  children  are  proper  matters  of  proof  and  of 
comment  in  argument  of  the  case  to  the  jury,  but  an  instruction 
telling  the  jury  that  they  may  consider  such  inequalities  as 
facts  tending  to  throw  light  upon  the  question  of  testator's 
soundness  of  mind  or  undue  influence,  should  not  be  given, 
since  such  an  instruction  would  be  a  comment  on  the  evidence 
and  therefore  tend  to  give  undue  prominence  to  such  inequalities, 
lb. 

INSURANCE. 

1.  Deceptive  Policies.  An  insurance  policy  which  in  its  main 
contractual  part  calls  for  a  flxed  and  unchangeable  premium, 
and  which  in  other  parts,  hid  away  in  small  type,  says  that  "if 
the  premiums  be  insufficient  to  meet  the  requirements  of  the 
policy  the  company  reserves  the  right  to  call  for  the  differ- 
ence necessary  to  meet  the  requirements  and  to  fix  the  time 
for  the  payment  thereof,"  is  calculated  to  mislead  and  to 
deceive  persons  who  may  purchase  such  policies;  and  such  a 
policy  does  not  ''show  that  the  liabilities  of  members  are  not 
limited  to  fixed  or  artificial  premiums,"  as  required  by  Sec 
6956,  R.  S.  1909. 

Held,  by  WOODSON,  J.,  concurring,  that  the  separation  of  a 
clause  in  bold  type  on  the  front  page  of  a  policy  calling 
for  a  fixed  premium,  from  another  clause  in  obscured  type 
on  the  back  thereof  authorizing  a  variation  in  the  amount 
of  premium,  if  not  intended  to  deceive  the  average  man 
who  desires  assessment  insurance,  would  have  that  effect, 
and  would  in  effect  perpetrate  a  fraud  upon  the  applicant, 
either  intentional  or  in  law.     State  ex  rel.  v.  Revelle,  112. 


2.   :    Foreign    Company:    License   to    Do    Business.     The 

Superintendent  of  Insurance  cannot  be  compelled  to  issue  to  a 
foreign  insurance  company  a  license  to  do  business  in  this 
State  on  the  assessment  plan,  whose  policies  are  calculated 
to  deceive,  in  that  in  their  main  part  they  call  for  a  fixed 
premium,  and  in  another  they  authorize  the  company  to  vary 
the  assessment  according  to  the  needs  of  the  company.    lb. 

JOINT  TORTFEASORS.     See  Negligence,  16. 
JUDGMENT. 

1.  Certiorari:  Court  of  Appeals.  If  the  Court  of  Appeals  did  not 
follow  the  last  previous  decision  of  the  Supreme  Court,  but 
rendered  judgment  contrary  thereto,  the  Supreme  Court  upon 
certiorari,  will  quash  its  judgment.  State  ex  reL  v.  Ellison, 
129. 

2.  Appeal:  No  Final  Judgment:  Order  to  Quash  Service  as  to  One 
Defendant.  A  judgment  entry  is  not  final  so  as  to  authorize 
an  appeal  unless  it  makes  some  disposition  of  all  the  parties 
to  the  record.  So,  where,  In  a  suit  against  several  defendants, 
one  appeared  and  filed  answer,  and  another,  a  non-resident,  ap- 
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peared  specially  and  the  service  against  him  was  quashed  upon 
his  motion,  there  can  be  no  appeal  from  the  trial  court's  action 
in  overruling  plaintiff's  subsequent  motion  to  vacate  the  order 
sustaining  the  motion  to  quash,  the  cause  remaining  undisposed 
of  as  to  the  defendant  who  filed  answer.    Koeln  v.  Gould,  499. 

3.  Tax  Deed:  Notice  of  Recitals:  That  Apparent  Record  Owner 
is  Not  Actual  Owner:  Recitals  in  Judgment  and  Other 
Records.  The  consolidated  tax  book  in  the  column  headed 
"owner,"  named  the  entryman,  the  patentee,  defendant's 
mother  and  "her  heirs"  as  owners  of  the  land;  and  the  suit 
for  taxes,  brought  by  publication,  names  those  three  as  de- 
fendants, but  did  not  name  her  heirs.  At  that  time  the  de- 
fendant's mother  or  her  heirs  had  paid  the  taxes  for  fourteen 
years  preceding  the  last  delinquent  year  and  the  county  records 
showed  a  chain  of  title  from  the  patentee  to  defendant's 
mother,  but  showed  no  record  of  the  patent,  but  the  tract 
book,  duly  certified  and  on  file,  showed  the  land  duly  entered 
by  the  entryman,  who  had  assigned  to  the  patentee  and  was 
personally  served  and  made  default.  The  petition  alleged 
the  entryman,  the  patentee  and  defendant's  mother  were  the 
owners  of  the  land,  and  the  Judgment  recited  that  the  allega- 
tions of  the  petition  were  found  to  be  true.  Held,  that,  as- 
suming for  the  purposes  of  the  case  (though  not  allowing) 
that  the  entryman  was  the  apparent  record  owner,  the  judg- 
ment found  that  defendants'  mother  was  the  owner,  and  similar 
recitals  to  those  allegations  in  the  execution,  advertisement 
and  purchaser's  deed,  were  of  the  same  legal  Intendment,  and 
all  amounted  to  a  notice  to  the  purchaser  that  she  was  the 
owner  and  she  being  dead  when  the  suit  was  brought  the  pur- 
chaser took  nothing.  [Following  Adams  v.  Gossom,  228  Mo. 
1.  c.  582  et  seq.,  and  overruling  so  much  of  Wilcox  v.  Phillips, 
199  Mo.  288,  as  confilcts  with  the  decision.]  Wilcox  v.  Phillips, 
664. 

JURIES  AND  JURY  TRIALS. 

1.  Quo  Warranto:  Jury  Trial.  Corporations,  Joined  In  an  In- 
formation in  the  nature  of  a  writ  of  quo  warranto,  brought  in 
the  Supreme  Court  to  oust  them  of  their  franchises,  being  a 
civil  action,  are  not  entitled  to  a  trial  by  Jury.  State  ex  inf. 
V.  Lumber  Co.,  212. 


2.   :  :   Timely   Request.     A  request  for  a  jury  trial, 

made  by  corporations  in  a  quo  warranto,  not  of  the  court,  but 
for  the  first  time  of  the  commissioner  appointed  by  the  court 
to  take  the  evidence,  is  not  timely  made;  and  even  if  they  were 
legally  entitled  to  a  jury,  their  right  thereto  was  waived  by  the 
untlmellness  of  the  request.    lb. 

JURISDICTION. 

1.  Injunction:  No  Bond.  A  circuit  judge  is  forbidden  by  statute 
to  issue  a  temporary  writ  of  injunction  until  a  suflficient  bond 
is  executed;  and  a  preliminary  writ  of  injunction  issued  without 
bond  is  inoperative  and  disobedience  to  its  commands  is  not 
a  contempt.    State  ex  rel.  v.  McQulllln,  164. 

2.   :  :  Stay  Order.    Under  certain  conditions  and  \n 

order  to  preserve  the  status,  the  circuit  judge,  without  issuing 
a  temporary  injunction,  may  make  an  order  requiring  respond- 
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ent  to  show  cause  at  a  spedfled  time  and  place  why  a  tempo- 
rary writ  should  not  be  granted,  and  in  aid  thereof  may  restrain 
said  respondent  by  an  od  interim  order  until  the  day  set  for 
the  hearing  of  the  application  for  the  writ;  but  whether  or 
not  a  bond  should  be  required,  as  a  condition  for  the  making 
of  such  stay  order,  is  left  to  the  sound  discretion  of  the  judge. 
But  where  there  is  no  such  stay  order,  the  granting  of  a 
temporary  injunction,  without  bond,  is  not  authorized.  State 
ex  rel.  v.  McQuillin.  164. 

3.  Receiver:  In  Vacation.  Under  certain  conditions,  such  as 
to  prevent  irreparable  injury  or  the  defeat  of  justice,  a  circuit 
judge  has  power  in  yacation  to  appoint  a  receiver  in  either 
a  legal  or  equitable  proceeding — but  only  after  due  notice  or 
upon  such  conditions  as  will  secure  a  prompt  hearing  of  the 
right  to  make  and  continue  the  appointment    lb. 

4.  Interstate  Commerce  Act.  The  Interstate  Commerce  Act  does 
not  oust  the  Supreme  Court  of  its  power  to  oust  foreign  cor- 
porations licensed  to  do  business  In  this  State,  who  have  violated 
its  anti-trust  statutes.     State  ex  inf.  v.  Lumber  Co.,  212. 

JUVENILE  COURTS.    See  Courta,  1  and  2. 
LANDS  AND  LAND  TITLES. 

1.  Conveyance:  Estate  Tall.  A  deed  to  Mary  and  "the  heirs 
of  Thomas"  did  not  create  an  estate  tail  which  sections  2872 
and  2874,  Revised  Statutes  1909,  converted  into  a  life  estate 
in  Mary  with  remainder  in  her  bodily  heirs,  although  "the  heirs 
of  Thomas"  are  the  bodily  heirs  of  Mary. 

Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS,  JJ., 
concur,  that,  in  creating  an  estate  tail.  It  is  necessary 
to  employ,  not  only  words  of  inheritance,  but  words  of  pro- 
creation, such  as  words  limiting  the  inheritance  to  the  heirs 
of  the  body  of  the  first  taker.    Johnson  v.  Calvert,  442. 

Construction:  Deeds  and  Wilis.  In  this  State  the  rules 


for  construing  deeds  and  wills  are  the  same.    lb. 

3.   : :  Intent.    The  Intent  of  the  grantors,  rather  than 

technical  rules  of  law,  is  to  govern  in  construing  a  deed.  Their 
intent  is  the  pole  star  of  construction.    lb. 

4.   :  :   Written  and   Printed  Words.     Where  there  is 

a  conflict  between  written  and  printed  words  in  a  deed,  the 
written  words  must  be  given  effect,  even  when  to  do  so  Is  to 
disregard  or  place  a  different  meaning  upon  the  printed  words, 
lb. 

5.   :  :  :  Grant  to  Mary  and  Heirs  of  Thomas: 

Heirs  of  Living  Person:  Cotenants.  The  deed  named  '*Mary 
E.  Johnson,  wife  of  Thomas  Johnson"  as  "party  of  the  second 
part,"  and  then  granted  "unto  the  said  party  of  the  second 
part  and  the  heirs  of  the  said  Thomas  Johnson  and  assigns 
forever"  certain  lands,  the  words  "and  the  heirs  of  the  said 
Thomas  Johnson"  being  written,  and  the  others  printed,  and 
appearing  three  times  in  said  instrument.  The  said  Thomas 
and  Mary  were  husband  and  wife,  both  were  living  and  had 
living  children,  and  Thomas  was  a  son  of  the  grantors,  and  they 
as  sole  grantors  conveyed  the  land  to  defendant. 

Held,  by  BROWN,  J.,  with  whom  LAMM,  C.  J.,  concurs,  that  the 
words  "and  the  heirs  of  the  said  Thomas"  cannot  be  re- 
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jected  as  surplusage  or  held  void  for  uncertainty,  on  tbo 
theory  that  "no  one  can  be  an  heir  of  the  living/'  but  they 
should  be  given  a  meaning  in  harmony  with  the  evident 
intent  of  the  grantors;  and  there  being  no  other  words 
indicating  an  intention  to  limit  Mary's  estate  to  one  for  life 
or  to  create  an  estate  in  remainder  in  the  heirs  of  Thomas, 
the  word  **heirs"  is  to  be  understood  as  "children,"  and  tie 
deed  should  be  construed  as  conveying  a  vested  estate  to 
Mary  and  the  children  of  Thomas,  as  tenants  in  common, 
and  hence  a  deed  by  Mary  and  Thomas  conveyed  only  the 
aliquot  part  of  Mary,  leaving  the  title  to  the  balance  in 
his  children  living  at  the  time  the  deed  was  made,  but  not 
including  in  the  class  children  bom  after  the  deed  was 
made. 
Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS,  JJ., 
concur,  that,  to  create  an  estate  of  freehold  or  inheritance, 
to  commence  in  the  future,  it  is  necessary  that  the  right 
to  the  future  estate  conveyed  vest  in  the  grantee  upon  the 
execution  and  delivery  of  the  deed;  that  a  living  person  can 
have  no  heirs,  since  an  heir  is  ''one  on  whom  the  law  casts 
an  estate  upon  the  death  of  an  ancestor,"  and  therefore 
that  part  of  the  deed  which  undertook  to  convey  the  land 
to  "the  heirs  of  Thomas,"  who  was  then  living,  is  void 
for  uncertainty;  that  therefore  Mary  and  the  heirs  of 
Thomas. were  not  tenants  in  common;  neither  was  Mary's 
estate  limited  to  a  life  estate,  for  if  no  estate  vested  in  the 
heirs  of  Thomas,  a  fee  was  created  In  Mary,  and  there  are 
no  words  of  limitation  express  or  implied;  and,  there- 
fore, a  deed  executed  by  Mary  and  Thomas  conveyed  the 
entire  title,  since  she  was  vested  with  the  entire  estate  in 
fee.    lb. 

6.    :  :  Common  Meaning  ofHelrt. 

Held,  by  BROWN,  J.,  with  whom  LAMM,  C.  J.,  concurs,  that  the 
word  "heirs"  used  in  a  deed  which  bears  on  its  face  evi- 
dence that  it  was  drawn  by  a  layman,  should  be  held  to 
mean  "children,"  since  in  this  country  most  owners  of  real 
estate  are  parents  of  children,  and  the  mind  of  the  layman, 
in  speaking  of  "heirs"  of  a  landowner,  intuitively  turns  to 
his  children. 

Held,  by  WALKER,  J.,  with  whom  GRAVES  and  FARIS,  JJ., 
concur,  that  the  word  "heirs"  is  not  to  be  construed  to 
mean  "children"  except  when  it  is  necessary  to  carry  out 
the  clear  intention  of  the  grantor;  and  where  an  estate 
in  fee  has  been  created,  it  will  not  be  cut  down  or  limited 
by  a  subsequent  clause,  unless  words  of  limitation  are  as 
clear  and  decisive  as  the  principal  language  which  effects 
the  conveyance.    lb. 

7.  Deed  by  Entirety:  Wife's  Separate  Money:  Proof  Aliunde. 
A  deed  to  a  husband  and  wife,  nothing  more  appearing,  will 
be  held  to  create  an  estate  by  the  entirety,  and  the  entire 
land  on  the  death  of  either  goes  to  the  survivor.  But  since 
the  Married  Woman's  Acts  the  husband  cannot  appropriate  the 
wife's  money  without  her  written  consent,  and,  in  spite  of 
the  fact  that  the  deed  names  him  and  her  as  the  grantees, 
she  or  her  heirs  may  show  by  parol  proof  that  without  her 
written  consent  he  used  her  money  in  part  to  pay  the  pur- 
chase price,  and  if  that  is  satisfactorily  shown  the  deed,  as  to 
her  or  her  heirs,  will  be  held  to  be  a  conveyance  to  him  and 
her  as  co-tenants,  in  the  proportion  that  the  money  contributed 
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by  each  bears  to  the  entire  purchase  price.     Moss  v.  Ardrey, 
695. 


8.   :    As   Result   of    Husband's   Wrong.      But  neither  the 

husband  during  his  life,  nor  his  heirs  after  his  death,  can 
by  parol  testimony  defeat  a  deed  to  the  husband  and  wife  and 
have  it  declared  to  create  a  cotenancy  between  him  and  her, 
by  showing  that,  without  her  written  consent,  he  used  a  part 
of  her  money  to  buy  the  land.  The  husband,  being  a  wrcmg- 
doer,  cannot  in  a  court  of  equity  obtain  a  change  in  the  char- 
acter of  the  conveyance  which  he  has  brought  about  in  wrong 
of  the  wife,  nor  can  his  heirs  after  his  death,  any  more 
than  he  or  they  could  attack  the  validity  of  a  deed  which 
he  had  made  in  fraud  of  creditors.  In  such  case  equity  leaves 
him  where  he  placed  himself,  and  declares  the  deed  to  him 
and  hiB  wife,  so  made  at  his  instance,  by  using  her  m<Hiey 
without  her  written  consent,  to  create  an  estate  by  the  entirety, 
and  on  his  death  the  entire  land  goes  to  her  as  the  survivor, 
lb. 

9.  Tax  Suit:  Notice:  Due  Process  of  Law:  Deceased  Defendant. 
A  judgment  in  a  tax  suit,  against  a  record  and  actual  owner  who 
had  been  dead  fifteen  years  at  the  time  the  suit  was  brought, 
cannot  be  held  to  be  based  <hi  due  process  of  law  agtiinst  her 
heirs,  for  they  were  not  served  or  notified,  and  absent  notice 
there  is  no  due  process  of  law.    Wilcox  v.  Phillips,  664. 

10.    :    Personal   Service  on   Record   Owner:    No   Record   of 

Patent  In  County.  Where  the  tract  book,  duly  certified  and 
recorded,  showed  a  certain  person  was  the  entryman  of  land 
and  he  was  personally  served  in  the  tax  suit  and  made  default, 
when  in  fact  he  had  assigned  his  certificate  of  location  to 
another  defendant  in  the  tax  suit  who  was  not  served,  and  to 
him  had  been  issued  a  patent  duly  recorded  in  the  General 
Land  Office  at  Washington  but  not  in  the  county  where  the 
land  lies,  and  the  title  passed  from  him  by  a  recorded  deed 
to  another  defendant  who  was  served  by  publication  and  who 
was  dead  at  the  time  the  tax  suit  was  brought,  the  purchasers 
at  the  tax  sale  acquired  only  the  interests  of  the  entryman 
(which  was  nothing),  and  did  not  acquire  the  title  of  the  actual 
owners,  the  legal  heirs  of  the  deceased  defendant,  and  noth- 
ing in  the  statutes  would  give  the  judgment  against  the  entry- 
man  (even  though  he  be  allowed  to  be  an  apparent  record 
owner)  the  legal  effect  of  depriving  th^  true  owners  (who  had 
no  day  in  court)  of  their  property.     lb. 

11.   :    Record   of   Patent.     To  pass  title  ^r  impart  notice 

neither  a  patent  from  the  United  States  nor  a  patent  from  the 
State  itself  needs  to  be  recorded  in  the  county  in  which  the 
land  lies.  A  record  of  a  patent  in  the  (Jeneral  Land  Office 
at  Washington  imparts  notice,  since  the  law  requires  that 
patent  to  be  recorded  before  it  is  issued.    lb. 

12.    :  Sale:  Notice  of  Ownership:  General  Principles  Apply. 

It  is  a  mistake  to  suppose  that  the  taxation  statutes  proceed 
on  the  theory  that  the  landowner  loses  his  land  in  pursuance 
to  a  tax  suit  and  sale  on  principles  different  from  those  on 
which  landowners  lose  their  lands  on  general  or  special  judg- 
ments followed  by  sheriff's  deeds.  The  widespread  notion  that 
there  is  something  peculiar  about  tax  sales  and  tax  deeds  that 
takes  them  out  of  the  generally  recognized  principles  relating  to 
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notice  of  ownership  in  another  is  mischievous  and  unauthorized 
hy  statute.     Ih. 

IS.    :   :   Actual   or  Constructive   Notice  of  Ownership. 

JSven  though  the  tax  suit  is  brought  against  the  apparent 
record  owner,  a  purchaser  at  a  sheriff's  sale  gets  no  title 
where  he  has  notice  of  an  outstanding  title  in  another,  either 
(1)  by  the  record  of  a  previously  unrecorded  deed  during  the 
pendency  of  the  tax  suit,  or  (2)  by  such  record  after  Judg- 
ment and  before  sale,  or  (3)  where  he  gets  such  notice  dehors 
the  deed  record.  In  all  such  cases  the  purchaser  buys  sub- 
ject to  the  outstanding  title;  and  actual  notice  that  the  de- 
fendant in  the  tax  suit  (through  the  apparent  record  owner) 
is  not  the  real  owner,  is  the  same  as  would  be  a  recorded  deed 
from  him  to  the  true  owner.  [Following  Stuart  v.  Ramsey,  196 
Mo.  L  c.  415.]     lb. 

14.  Tax  Deed:  Notice  of  Recitals:  That  Apparent  Record  Owner 
Is  Not  Actual  Owner.  EiVery  recital  of  a  fact  affecting  the 
title  contained  in  his  deed  is  presumed  to  be  known  by  the 
purchaser  at  the  tax  sale,  smd  he  is  affected  with  notice 
thereof  in  the  same  manner  and  to  the  same  extent  as  though 
he  had  actual  knowledge.  For  instance,  if  his  deed  purports 
to  convey  the  interest  of  a  certain  person  named  as  a  de- 
fendant in  the  tax  suit,  he  is  charged  with  notice  that  by  an 
unrecorded  deed  the  title  has  passed  to  that  person,  and  he 
takes  subject  to  that  deed,  and  if  the  deed  is  recorded  and  such 
person  was  dead  at  the  time  the  tax  suit  was  brought  by  pub- 
lication, and  his  heirs  or  devisees  were  not  made  parties,  he 
takes  nothing.    lb. 

15.   :     :     :     Recitals   In    Judgment   and    Other 

Records.  The  consolidated  tax  book  in  the  column  headed 
**owner,"  named  the  entryman,  the  patentee,  defendant's  mother 
and  "her  heirs"  as  owners  of  the  land;  and  the  suit  for 
taxes,  brought  by  publication,  names  those  three  as  defend- 
ants, but  did  not  name  her  heirs.  At  that  time  the  defend- 
ant's mother  or  her  heirs  had  paid  the  taxes  for  fourteen 
years  preceding  the  last  delinquent  year  and  the  county  records 
showed  a  chain  of  title  from  the  patentee  to  defendant's 
mother,  but  showed  no  record  of  the  patent,  but  the  tract 
book,  duly  certified  and  on  file,  showed  the  land  duly  entered 
by  the  entryman,  who  had  assigned  to  the  patentee  and  was 
personally  served  and  made  default.  The  petition  alleged 
the  entryman,  the  patentee  and  defendant's  mother  were  the 
owners  of  the  land,  and  the  judgment  recited  that  the  allega- 
tions of  the  petition  were  found  to  be  true.  Held,  that,  as- 
suming for  the  purposes  of  the  case  (though  not  allowing) 
that  the  entryman  was  the  apparent  record  owner,  the  judg- 
ment found  that  defendants'  mother  was  the  owner,  and  similar 
recitals  to  those  allegations  in  the  execution,  advertisement 
and  purchaser's  deed,  were  of  the  same  legal  intendment,  and 
all  amounted  to  a  notice  to  the  purchaser  that  she  was  the 
owner  and  she  being  dead  when  the  suit  was  brought  the  pur- 
chaser took  nothing.  [Following  Adams  v.  Gossom,  228  Mo. 
1.  c.  682  et  seq.,  and  overruling  so  much  of  Wilcox  v.  Phillips, 
199  Mo.  288,  as  conflicts  with  the  decision.]     lb. 

16.  :  Township  Organization:  Unconstitutional  Law:  Col- 
lateral Attack.  The  tax  deed  being  held  to  be  void  on  othei 
grounds,  such  deep-going  questions  as  whether  the  tax  deed 
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was  void  for  that  the  law  creating  township  organization, 
in  pursuance  to  which  the  suit  was  brought  and  the  judgment 
for  taxes  was  rendered,  was,  after  the  suit  was  brought,  de- 
clared unconstitutional,  and  whether  the  judgment  for  taxes 
was  res  adjudicate,  and  whether  the  attack  thereon  is  col- 
lateral, are  not  decided,  since  their  decision  Is  not  necessary, 
and  such  far-reaching  questions  should  be  decided  only  in  a 
case  where  they  are  decisive.    Wilcox  v.  Phillips,  664. 

17.   :    Equitable   Interference:    Removing   Void  Tax   Deed. 

Even  though  the  tax  deed  and  judgment  be  void  on  their  face, 
a  second  count  in  the  petition  to  remove  the  deed  as  a  cloud 
on  the  title,  the  other  count  being  in  ejectment,  will  be  al- 
lowed,   lb. 

18.   :    Constructive    Notice:    Recorded    Deed   to   Stranger. 

Purchasers  of  land  and  landowners  are  not  obliged  to  take 
constructive  notice  of  the  record  of  deeds  by  strangers  to 
their  title  conveying  the  land  to  other  strangers  to  their 
title.  But  that  Is  of  no  consequence  where  the  recitals  in 
the  purchaser's  deed  impart  notice  to  him.    lb. 

19.   :    Allowance  for  Taxes  Paid   and   Rents.     Purchasers 

at  a  void  tax  sale  are  to  be  allowed  for  taxes  paid  by  them 
since  their  purchase,  and  they  are  also  chargeable  for  rents 
if  in  possession  under  their  deed.    lb. 

20.  Limitations:  Widow's  Possession:  Adverse.  The  widow's 
possession,  before  assignment  of  dower,  of  lands  of  which  her 
husband  died  seized,  is  not  adverse  to  his  heirs,  whether  or 
not  she  had  purchased  at  an  administrator's  sale  to  pay  debts. 
Shoultz  V.  Lee,  719. 

21.    :    :    Termination    of    Quarantine:     Laches.      The 

heirs  of  the  husband,  who  died  seized  of  real  estate,  after 
reaching  their  majority,  may  terminate  the  widow's  right  of 
exclusive  possession  in  quarantine,  by  having  her  dower  as- 
signed to  her;  but  they  are  under  no  legal  obligation  to  do 
80,  and  are  not  chargeable  with  laches  in  delaying  to  do  so, 
notwithstanding  she  purchased  the  property  at  the  administra- 
tor's sale,,  and  thereafter,  for  thirty  years  after  they  became 
of  legal  age,  claimed  it  ac  her  own.    lb. 

22.   :  :    Purchase   by  Wife:    Adverse.     A  widow  who 

purchases  real  estate  belonging  to  her  husband  at  the  time 
of  his  death,  sold  by  the  administrator  in  the  course  of  his 
administration  for  the  payment  of  debts,  is  a  tenant  for  life, 
and  her  possession  is  not  adverse  to  the  remaindermen  (the 
husband's  heirs)  until  after  steps  are  taken  for  the  assign- 
ment of  her  dower  therein.  Such  a  life  tenant  cannot  by  her 
dealings  with  the  property  render  her  occupancy  and  pos- 
session adverse  to  such  remaindermen  so  as  to  start  the 
Statute  of  Limitations  to  running  against  them  during  the 
existence  of  the  life  estate.    lb. 

23.   :  :   :    Reimbursement  for  Purchase  Money. 

Although  the  possession  of  the  widow  who  purchased  real 
estate  belonging  to  her  husband  at  the  time  of  his  death 
and  received  an  administrator's  deed  thereto,  was  not  ad- 
verse to  his  heirs,  and  she  holds  the  property,  subject  to  her 
unassigned  dower,  in  trust  for  them,  she  nevertheless  is  ear 
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titled  to  restitution  from  them  for  the  purchase  price,  with 
six  per  cent  interest  from  the  date  of  her  purchase,  as  a 
precedent  condition  to  their  ri^^ht  to  share  in  a  partition  of 
the  property.    lb. 

2^.  Quarantine:  Taxes:  Interest.  While  the  widow  holds  real 
estate  belonging  to  her  husband  at  the  time  of  his  death, 
under  her  widow's  quarantine,  she  is  not  chargeable  with  taxes 
on  the  property,  nor  with  rents — although  she  may  have  pur- 
chased at  the  administrator's  sale  and  after  having  received 
a  deed  from  him,  remained  in  possession  and  claimed  adverse- 
ly to  the  heirs.    lb. 

LIMITATIONS. 

1.  Combination  In  Restraint  of  Trade:  Quo  Warranto.  A  proceed- 
ing by  the  State  upon  an  information  in  the  nature  of  a  quo 
warranto  to  oust  corporations  from  their  franchises  for  a  vio- 
lation of  the  anti-trust  statutes,  is,  under  Sec.  1890,  R.  S.  W09, 
aided  by  section  1914,  barred  by  limitations  in  three  years. 
Those  are  specific  statutes  on  the  subject,  and  specifically  in- 
clude the  State  in  such  cases.  State  ex  inf.  v.  Lumber  Co., 
212. 


:  When  Begin  to  Run.    But  such  limitation  is  not  to  be 

applied  in  all  cases  to  the  day  of  making  and  entering  into 
the  illegal  conspiracy  or  combination  in  restraint  of  trade, 
but  is  properly  applied  to  the  date  of  the  last  proven  overt 
act  pursuant  to  such  combination;  and  the  action,  being  a 
civil  one,  is  not  barred,  unless  three  years  have  expired  since 
said  last  overt  act.    lb. 


:   Jurisdiction.    The  Interstate  Commerce  Act  does  not 

oust  the  Supreme  Court  of  its  power  to  oust  foreign  corpora- 
tions licensed  to  do  business  in  this  State,  who  have  violated 
its  anti-trust  statutes.    lb. 

Conspiracy  In  Restraint  of  Trade:  Limitations.  Proof  that  cor 
porations  conspired  together  to  limit  the  output  of  lumber  in 
this  State,  and  to  fix  and  limit  its  price  to  consumers  and 
retailers,  will  justify  a  decree  ousting  them  from  doing  busi- 
ness in  this  State,  if  the  last  overt  act  in  a  continuation  of 
such  conspiracy  was  committed  within  three  years  before  the 
information  was  filed.    lb. 


:  :  Unperformed  Agreement.  Although  the  orig- 
inal conspiracy  itself  may  be  barred  by  limitations,  yet,  if  the 
proof  establishes  that  the  corporations  did  conspire  with  each 
other  to  limit  the  output  of  lumber  in  this  State  (as  charged), 
it  is  immaterial  whether  or  not  the  original  agreement  between 
them  was  carried  out,  except  as  affording  an  overt  act,  or  a  con- 
tinuation of  the  conspiracy,  so  as  to  toll  the  statute.    lb. 


:  Output  of  Lumber:  Companies  Having  No  Mills.    And 

it  is  also  immaterial  that  some  of  the  companies  had  no  mills 
and  actually  manufactured  no  lumber  within  the  State,  if  they 
agreed  and  conspired  with  domestic  manufacturing  respondents, 
who  did  have  mills  here,  to  curtail  the  output,  or  any  part  of 
the  output  actually  made  in  this  State.    lb. 
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7.  :    Sufficient    Proof.     The    facts    of    this    case    show  a 

conspiracy  between  numerous  lumber  companies  was  begun  siic 
years  at  least  before  the  Institution  of  the  suit  (a)  to  curtail 
the  output  by  sawmills  of  yellow  pine  and  (b)  to  Increase 
the  price  of  the  lumber  to  retailers  and  consumers,  and  that 
they  succeeded  In  securing  the  cooperation  of  about  eighty  per 
cent  of  the  manufacturers  of  yellow-pine  lumber  In  the  terri- 
tory embraced  within  their  operations;  that  the  conspiracy 
contemplated  a  curtailment  of  one-third,  and  within  six  months 
reached  forty-four  per  cent,  or  one  billion  feet,  and  that  the 
prices,  as  a  result  of  said  curtailment,  at  once  began  to  rise, 
and  was  Increased  fifty  cents  per  month  for  more  than  six 
months,  all  prior  to  three  years  before  the  filing  of  this  quo 
toarranto  suit,  and  that  thereafter  not  only  were  the  increased 
prices  and  the  control  of  the  output  maintained  by  a  steadfast, 
though  Informal  adherence  to  the  former  purposes  and  plan, 
but  the  prices  In  some  cases  were  Increased  by  one  hundred 
per  cent  of  what  they  were  before  the  curfailment  began; 
and  that  result  was  brought  about.  In  spite  of  the  fact  of  vastly 
Improved  and  cheaper  methods  of  manufacture  and  demands 
for  new  uses.  Held,  that  the  writ  of  ouster  should  go.  State 
ex  Inf.  V.  Lumber  Co.,  212. 


8.   :     Conspiracy:     Circumstantial     Evidence:     Limitationt. 

The  conspiracy  having  been  found  to  exist,  its  continuation 
after  the  Statute  of  Limitations  began  to  run  may  be  established 
by  circumstantial  evidence — such  as  glorying  in  the  results  ac- 
complished and  acquiescence  in  and  adherence  to  the  plans  set 
In  motion  prior  thereto.    lb. 

9.   :    Binding    Membera  and    Non-Members.     The   unlawful 

agreements  of  a  part,  or  even  a  majority,  of  the  members  of  a 
voluntary  association  of  corporations  not  amounting  to  a  co- 
partnership, will  not  bind  those  not  actually  making,  or  not 
present  and  participating  in  the  making,  of  such  agreement, 
unless,  being  members,  they  carry  it  out  by  an  overt  act  done 
in  accordance  therewith.    lb. 

10.  :  :  :  Praiseworthy  Organization:  Dec- 
laration of  One  as  Affecting  All:  Knowledge.  Where  some 
of  the  acts  and  purposes  of  the  association  of  corporations  are 
praiseworthy,  the  mere  becoming  a  member  is  not  of  Itself  so 
far  a  conspiracy,  although  the  association  is  used  to  hatch  and 
put  into  operation  an  unlawful  combination,  as  to  justify  an 
application  of  the  rule  that,  a  conspiracy  being  shown,  the 
acts  and  statements  of  any  conspirator,  while  the  conspiracy 
continues,  will  bind  all.  Yet  if  a  member  knows  of  the  unlaw- 
ful conspiracy  and  of  the  unlawful  acts  of  the  association,  and 
so  knowing  joins  it,  such  a  one  becomes  tainted  with  like 
guilt  with  him  who  took  part  in  the  conspiracy  at  its  Inception, 
lb. 

IL   :    :     :     Without    Knowledge:     Withdrawal. 

A  member  of  an  association  of  corporations,  some  of  whose 
acts  and  purposes  are  praiseworthy,  who  having  taken  no  part 
in  an  unlawful  conspiracy  to  Increase  prices  or  curtail  products 
withdraws  on  obtaining  knowledge,  or  who  without  knowledge 
joins  after  it  has  been  put  in  operation  and  thereafter  takes 
no  part  in  it,  or  who  being  a  member  from  the  outset  is  not 
present  at  the  formation  of  the  conspiracy  nor  thereafter  takes 
any  part  in  it  nor  knowingly  profits  by  it.  Is  not  to  be  held 
guilty,  nor  is  he  bound  by  any  admissions  of  a  co-member.    lb. 
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MISJOINDER* 

Defendants:  Dismissal  as  to  Certain  Respondents.  The  fact  that 
the  State  dismisses  the  proceeding  against  certain  corporsr 
tions  Joined  as  respondents  in  an  information  in  the  nature  of 
a  quo  warranto,  cannot  be  held  to  amount  to  a  misjoinder  of 
the  remaining  respondents.    State  ex  int  v.  Lumber  Co.»  212. 

MOTION  TO  MAKB  DEFINITE  AND  CERTAIN. 

Nonsuit:  New  Trial:  Appeal.  Defendant's  motion  to  make  more 
definite  and  certain  having  been  overruled,  he  excepted  and 
filed  a  term  bill  of  exceptions,  after  which  his  answer  was 
filed  by  leave-of  court.  At  the  trial  the  Judge  gave  a  peremptory 
instruction  for  defendant,  whereupon  plaintiff  took  a  nonsuit 
with  leave.  Afterward,  on  plaintiff's  motion,  the  nonsuit  was 
ordered  set  aside  and  a  new  trial  granted.  Defendant  appealed 
from  that  order.  Held,  that  the  order  granting  a  new  trial 
cannot,  on  this  appeal,  be  set  aside,  and  the  Judgment  be  re- 
instated, on  the  ground  that  plaintiff's  petition  did  not  charge 
the  negligence  with  sufficient  particularity.  Collinsworth  ▼.  Zinc 
CO.,  692. 

MOTION  TO  TRANSFER.    See  Appeals. 

MURDER  TRIALr-COSTS  OF  EXPERTS.    See  Injunction. 

NEOLIGENC9. 

1.  Contracts:  Psrmits  to  Use  Electric  Wire  Poles:  Construed 
in  Light  of  Facts.  The  permit  from  the  city  to  an  electric 
light  company  to  replace  old  poles  with  new  ones  along  a 
street,  upon  condition  that  "same  space  be  reserved  for  wire- 
using  companies  that  are  now  occupying  space  on  said  poles," 
are  to  be  read  and  construed  in  the  light  of  the  facts  and 
circumstances  that  existed  at  the  time  the  permit  was  granted; 
and  if  prior  thereto,  employees  of  one  of  the  other  "wire- 
using  companies"  were  accustomed  to  go  upon  said  poles  to 
untangle  "trouble"  wires  of  their  respective  companies,  it 
will  be  held  that,  after  the  erection  by  defendant  of  new 
poles,  the  said  employees  had  the  same  right  to  go  upon  one 
of  said  new  poles  for  the  purpose  of  untangling  the  wires  of 
their  companies.  Said  permit  carried  with  it  all  reasonable 
uses  necessary  to  properly  conduct  their  business  by  the  re- 
spective companies.    Hill  v.  Union  E.  L.  &  P.  Co.,  43. 

2.  insulation  of  Electric  Wire:  Proof:  In  Manner  as  Charged. 
Where  the  evidence  all  shows  that  the  insulation  of  the  wire 
which  caused  the  injury  was  worthless  as  a  protection  to  the 
linemen  whose  duties  required  them  to  go  upon  the  poles  for 
the  purpose  of  untangling  'troubled"  wires,  and  that  of  de- 
fendant went  so  far  as  to  show  that  no  insulation  manufactured 
would  afford  sufficient  protection,  it  is  wholly  immaterial 
whether  an  allegation  that  the  insulation  had  become  decayed, 
worn  and  disintegrated,  was  specifically  proven  or  not    lb. 

3.  Contributory  Negligence:  Plea  Adnrvits  Negligence. 
A  plea  of  contributory  negligence  by  necessary  implication 
admits  negligence  on  the  part  of  him  who  makes  the  plea.    lb. 


:  Proper  Plea.  Held,  by  WOODSON,  J.,  that,  if  defend- 
ant was  not  guilty  of  negligence,  but  the  injury  was  caused 
by  the  sole  negligence  of  the  plaintiff,  a  plea  of  contributorv 
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negligence  is  Improper,  but  the  plea  should  be  either  a  general 
denial  or  that  the  Injury  was  the  result  of  the  plaintiff's  own 
negligence  and  not  that  of  defendant    lb. 

6.    Hazardous        Business:        Degree       of       Care.       A       com- 
pany engaged  in  a  hazardous  business  is  required  to  exercise 
the  highest  degree  of  care  to  avoid  Injuring  others.  If  indeed 
it  is  not  an  insurer  against  such  injuries. 
Observed  by  BOND,  J.,  that  modern  industrialism  has  called 
into  constant  use,  for  the  benefit  of  the  public,  many  com- 
plex devices,  whose  handling  is  hazardous,  and  the  multi- 
tude  of   injuries   resulting   therefrom   calls   loudly   for   a 
workingman's  compensation    law,  which    will    provide    a 
means  by   which   the   injured   employee   may   recover   for 
hie  injuries,  whether  or  not  they  were  the  result  of  de- 
fendant's negligence.    lb. 

6.  :  Demurrer  to  Evidence:  Live  Wire  on  Hand- 
hold. Three  companies  (the  Bell,  Kinloch  and  Union  Light) 
had  used  the  same  city  poles  for  stringing  their  electric  wires, 
each  upon  separate  cross-arms,  the  Union  Light's  cross-arms 
being  between  those  of  the  other  two  companies,  and  the  entire 
number  of  wires  very  large.  The  employees  of  the  three  com- 
panies had  equal  rights  to  ascend  the  poles  to  repair  the  wires 
or  adjust  entanglements.  The  defendant  (the  Union  Light 
Company)  had  obtained  permission  to  remove  old  poles  and 
substitute  new  ones,  upon  condition  that  the  "same  space" 
was  "reserved  for  wire-using  companies,"  and  In  pursuance 
thereto  had  removed  a  pole  and  inserted  a  new  one,  but  had 
not  installed  the  cross-arms,  but  had  driven  into  the  pole  Iron 
handholds,  fourteen  or  sixteen  inches  apart  Sometime  later 
there  was  a  wind  and  rain  storm,  and  the  next  day,  plaintiff,  a 
"trouble"  man  in  the  employ  of  the  Kinloch  Company,  an  ex- 
perienced and  skilled  man  for  the  business,  was  directed  to 
investigate  and  discover  the  "trouble"  with  a  Kinloch  wire.  Ex- 
amining the  cable-box  he  found  that  a  slight  current  of  electric- 
ity was  passing  from  some  other  wire  to  the  one  in  "trouble," 
and  proceeding  along  that  wire  he  came  to  the  pole  and  dis- 
covered that  the  trouble  was  caused  by  an  entanglement  of 
that  wire  with  one  of  those  of  the  Bell  Company,  eight  or  ten 
inches  from  the  pole,  and  20  or  26  feet  from  the  ground.  He 
climbed  up  the  pole,  without  rubber  gloves,  using  the  hand- 
holds for  his  feet  and  hands.  Before  he  began  to  mount  he 
looked  among  the  wires  and  saw  nothing  that  indicated  danger. 
When  he  reached  the  neighborhood  of  the  "troubled"  wire, 
which  was  on  the  opposite  side  of  the  pole  from  his  body, 
standing  on  a  handhold  with  one  foot  and  feeling  around 
the  pole  with  the  other  and  his  knee,  he  reached  for  the  wire  * 
with  one  hand  and,  to  keep  his  balance,  for  a  handhold  with 
the  other,  and  as  this  hand  closed  over  the  iron  handhold  it 
also  closed  over  a  live  wire  lying  loose  thereon.  This  wire 
belonged  to  defendant,  had  been  permitted  to  sag  and  rest 
on  the  iron  handhold,  was  defectively  insulated  and  defend- 
ant's evidence  showed  that  no  insulation  would  withstand  wind 
and  weather,  and  it  is  inferable  from  the  evidence,  though  there 
is  none  positive  and  direct  upon  the  point,  that  the  sagging 
of  the  wire  was  due  to  defendant's  failure  to  place  the  cross- 
arms  on  the  pole  and  attach  the  wires  thereto.  The  electric 
shock  rendered  plaintiff  unconscious,  and  when  found  his  hands 
were  badly  burned.  Held,  that  the  facts  show  negligence  on 
defendant's  part,  and  no  such  contributory  negligence  on  plain- 
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tiff'6  part  as  would  autborlxe  the  court  to  declare  as  a  matter 

of  law  that  he  could  not  recover. 

Held,  by  LAMM,  C.  J.,  concurring,  with  whom  WOODSON, 
BROWN  and  WALKER,  J  J.,  concur:  first,  that  it  cannot 
be  held  as  a  matter  of  law  that  ordinary  care  requires  a 
"trouble"  lineman  on  the  ground  to  see  the  contact  of  a 
high-voltage  wire  with  an  Iron  foothold  at  the  top  of  a 
pole  forty  feet  high;  and,  second,  that  ordinary  care  does 
not,  as  a  matter  of  law,  require  such  lineman,  as  he  climbs 
a  pole,  to  see  the  contact  of  that  wire  with  a  handhold  on 
the  other  side  of  the  pole,  since  the  law  does  not  require 
a  man  in  climbing  to  look  up  and  down  and  around  the 
pole  at  every  instant  of  time,  and  hence  whether  or  not 
plaintiff  exercised  ordinary  care  was  a  question  for  the 
jury. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  PARIS,  J.,  con- 
curs, that  plaintifTs  own  negligence  bars  his  recovery; 
that  being  a  ''trouble"  man  among  wires,  his  duties  re- 
quired alertness,  and  he  knew  the  line  of  poles  were 
occupied  by  the  wires  of  more  than  one  company,  that 
wires  were  likely  to  be  misplaced  by  a  wind  etorm,  that 
the  pole  had  no  cross-arms  and  that  the  wires  had  not 
been  attached  to  the  pole  that  stood  in  the  midst  of  them, 
and  knowing  these  things  and  the  steps  and  wires  being  In 
plain  view  his  duty  was  to  look,  and  if  he  had  looked  at 
each  handhold  before  touching  it  he  would  not  have  been 
injured. 

Held,  by  BOND,  J.,  dissenting,  that  the  judgment  for  plaintiff, 
cannot  stand,  for  two  reasons:  first,  the  negligence  charged 
in  the  petition  is  defendant's  failure  to  insulate  the  wire, 
and  there  is  no  evidence  whatever  to  sustain  that  allegation; 
and,  second,  there  is  no  evidence  that  any  right  had  been 
given  to  the  Kinloch  Company,  by  which  plaintiff  was  em- 
ployed, to  use  the  pole  before  it  had  been  equipped  with 
cross-arms  to  support  the  wires,  and  therefore  none  that 
defendant  could  have  foreseen  the  accident  Hill  v.  Union 
E.  L.  &  P.  Co.,  43. 

7.   :      :       Sagging      of      Light      Wires:       Inference 

from  Accompanying  Facts.  Common  experience  teaches  that 
the  removal  of  a  pole  upon  which  electric  wires  have  been 
strung,  leaving  them  unattached  to  a  new  pole  erected  in  place 
of  the  one  removed,  will  cause  them  to  sag  and  wave  to  and  fro 
in  a  strong  wind;  and  where  a  defectively  insulated  wire  is 
found  resting  on  the  iron  handhold  driven  into  the  pole,  and  no 
other  reason  is  assigned  for  its  loose  and  sagging  condition, 
the  jury  are  justified  in  finding,  as  a  warrantable  inference, 
that  the  absence  of  cross-arms  on  the  pole  was  the  cause  of 
the  sagging,  and  that  the  sagging  and  a  strong  wind  of  the 
night  before  were  the  cause  of  its  resting  on  the  handhold.    lb. 

8.  Contributory  Negiigence:  Noninsuiated  Wires:  Rub- 
ber Gloves.  It  docs  not  seem  logical  or  scientific  to  contend 
that  science  has  discovered  no  insulation  which  will  perfectly 
insulate  a  wire  of  high  voltage  strung  in  the  open  air,  and 
thereby  render  it  harmless  in  handling,  and  at  the  same  time 
contend  that  science  has  produced  a  rubber  glove  which,  when 
worn,  will  completely  protect  from  danger  any  one  handling 
the  same  wires;  and,  therefore,  it  does  not  seem  fair  or  scien- 
tific, to  hold,  as  a  matter  of  law,  that  an  electric  light  company 
should  be  excused  for  permitting  an  uninsulated  wire  to  sag 
and  remain  unattached  to  a  pole  and  to  rest  in  an  iron  hand- 
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hold,  and  that  a  lineman,  who  was  required  to  mount  that 
pole  for  the  purpose  of  untangling  "troubled"  wires  and  in 
doing  80  reached  for  the  handhold  in  which  rested  the  live 
wire,  should  be  charged  with  contributory  negligence  for  not 
wearing  rubber  gloves.    lb. 


9.   :  Electric  Wire:  Duty  to  Look:  Presumption:  Obvious 

Defect.  Where  three  companies  used  the  same  poles  for  their 
electric  wires,  a  "trouble"  lineman  of  one  of  them  who,  having 
discovered  that  a  wire  of  his  company  was  entangled  with 
that  of  the  second,  mounted  a  new  pole  erected  by  the  third, 
on  which  there  were  handholds  but  no  cross-arms,  had  a  legal 
right  to  presume  that  the  third  had  insulated  its  wires  and 
had  properly  guarded  them  when  it  removed  the  old  pole  and 
erected  the  new  one;  and  the  fact  that  a  loose  live  wire  of 
said  third  company  was  lying  in  an  iron  handhold  which 
he  was  expected  to  use,  and  which  was  situated  on  the  opposite 
side  of  the  pole  from  him,  was  not  a  defect  or  danger  so 
apparent  that  the  law  required  him,  as  a  reasonably  prudent 
person  looking  out  for  his  own  safety,  to  see  or  anticipate.  A 
negligent  act  of  omission  is  not  as  grave  as  a  negligent  act  of 
commission.    lb. 

10.   :  — : :  :  Matter  of  Law.    It  cannot  be  held 

as  a  matter  of  law  that  it  is  the  duty  of  a  'trouble"  lineman, 
mounting  a  pole  to  adjust  entangled  wires,  to  discover  that  a 
live  wire  of  another  company  which  erected  the  pole  for  the 
Joint  use  of  both,  is  lying  loose  in  an  iron  handhold  on  the 
opposite  side  of  the  pole,  although  there  is  evidence  tending 
to  show  that  he  was  guilty  of  contributory  negligence  in  not 
seeing  the  defect.  His  duty  is  to  be  determined  by  the  cir- 
cumstances surrounding  him,  and  if  reasonable  men  would  reach 
different  conclusions  as  to  his  duty  to  anticipate  and  discover 
the  presence  in  the  handhold  of,  or  a  defect  in,  the  imperfectly 
insulated  wire,  then  the  question  of  whether  or  not  he  was 
guilty  of  such  contributory  negligence  in  not  seeing  the  danger 
as  precludes  a  recovery,  is  one  for  the  Jury.  The  law  imposes 
on  him  ordinary  care  for  his  own  safety,  and  he  is  to  be  held, 
as  a  matter  of  law,  guilty  of  negligence  resulting  in  his  injury, 
only  in  case  he  failed  to  exercise  ordinary  care  to  discover 
the  danger.    lb. 

11.  Allegation  of  Decayed  Insulation  of  Electric  Wires: 
Proof  of  Insufficient  Insulation.  Although  the  petition 
alleged  that  the  insulation  of  the  electric  wire  left  lying 
loose  in  the  iron  handhold  was  old  and  decaye<^  and  on  that 
account  was  insufficient  to  confine  the  current  of  electricity 
to  the  wire,  and  that  by  reason  thereof  the  electricity  escaped 
therefrom  and  injured  plaintiff  when  in  climbing  the  pole  he 
seized  the  handhold,  and  although  there  was  no  proof  that 
the  insulation  was  old  and  decayed,  yet  if  all  the  evidence 
shows  that  the  insulation  was  insufficient,  and  that  of  the 
defendant  goes  further  and  tends  to  show  that  there  was  no 
known  Insulation  by  which  such  wires  could  be  perfectly  in- 
sulated, it  will  not  be  held  that  there  was  a  failure  of  proof, 
because  the  ultimate  fact,  namely,  the  insufficient  insulation, 
was  established.    lb. 

12.  Instruction:  Extra-Hazardous  Business  of  Defendant:  Cor- 
responding High  Degree  of  Care  on  Part  of  Plaintiff.  Because 
the  defendant  is  engaged  in  an  extra-hazardous  business  and 
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the  law  for  that  reason  imposes  upon  it  the  duty  to  exercise 
a  very  high  degree  of  care  to  make  its  ^ectric  wires  reason- 
ably safe  for  those  who  in  the  performance  of  their  duties 
are  brought  into  contact  with  them,  it  cannot  be  held  that  the 
law  imposes  upon  a  skilled  lineman  in  the  employ  of  another 
company  the  corresponding  duty  to  exercise  the  same  high 
degree  of  care  for  his  own  safety.  His  duty  is  to  exercise 
the  ordinary  duty  of  a  reasonably  prudent  man  engaged  in 
the  same  kind  of  work.    Hill  y.  Union  E.  L.  A  P.  Ca,  43. 

15.  Excessive  Verdict:  $18,000.  Plaintiff  was  twenty-two 
years  old,  and  prior  to  his  injury  was  earning  $100  per  month, 
and  since  then  $36  or  $40.  His  life  expectancy  was  35  years. 
His  net  loss  in  wages  up  to  date  has  been  |4000.  He  was  a 
skilled  lineman,  and  when  his  hand  came  in  contact  with  a 
live  electric  wire  lying  loose  in  a  handhold  to  a  pole  he  was 
ascending,  2300  volts  of  electricity  poured  through  him  for 
several  minutes;  he  was  rendered  unconscious  and  was  severely 
burned;  the  bums  necessitated  the  amputation  of  most  of  his 
fingers  and  thumb,  and  all  that  remains  of  his  hands  are  with- 
ered and  gnarled  stumps;  and  the  mental  and  physical  pain 
was  beyond  description.  Held^  that  a  verdict  for  $18,000  was  not 
excessive.    lb. 

14.  Maintenance  of  Nuisance:  Liability.  On  rehearing  it 
is  held  that,  if  it  be  true,  as  contended,  that  the 
new  pole  which  defendant  was  permitted  by  the  city  to  erect, 
for  the  stringing  of  the  electric  wires  6t  three  companies,  had 
been  erected  thirty  feet  from  where  the  old  pole  had  stood,  and 
that  none  of  the  wires  of  the  three  companies  had  been  attached 
to  the  new  pole,  then  it  was  a  public  nuisance,  since  not  placed 
where  the  permit  had  authorized  it  to  be  placed;  and  plaintiff 
having  been  injured  while  ascending  it  for  the  purpose  of 
untangling  the  wires  of  his  company,  defendant  is  liable  regard- 
less of  the  question  of  negligence  on  its  part,  even  though  it 
exercised  the  highest  degree  of  care,  since  the  establishment 
and  maintenance  of  a  nuisance  is  a  graver  breach  of  the  law 
than  any  act  of  negligence.    lb. 

16.  Certiorari:  Court  of  Appeals:  Reversal  on  Merits.  Suit  for 
damages  for  personal  injuries  had  been  brought  against  two 
railroads,  and  at  the  trial,  after  the  evidence  was  in,  the  case 
was  dismissed  as  to  one  of  them,  and  in  his  argument  to  the 
jury  counsel  for  the  remaining  defendant  stated,  that  an  attempt 
was  being  made  to  load  the  entire  responsibility  for  the  injury 
upon  his  client  and  to  let  the  other  company  out  Thereupon 
a  lengthy  colloquy  ensued  between  counsel  for  plaintiff  and  said 
defendant,  defendant's  attorney  contending  that  a  judgment 
against  his  company  would  be  conclusive  and  bar  any  right  to 
compel  the  other  company  to  contribute  to  the  payment  of  the 
damages,  and  plaintiff's  attorney  that  it  was  immaterial  whether 
a  judgment  for  plaintiff  would  bar  the  other  company's  right 
to  compel  contribution.  The  court  directed  the  jury  not  to 
consider  the  question  at  all.  The  Court  of  Appeals  reversed  a 
judgment  for  plaintiff  on  the  sole  ground  -that  plaintiiTs  counsel 
used  improper  language  in  said  colloquy.  Held,  that  it  was 
wholly  immaterial,  so  far  as  plaintiff  was  concerned,  what  the 
rights  of  the  two  companies  were  as  between  themselves,  and 
the  Court  of  Appeals  did  not  follow  prior  opinions  of  this  court 
regarding  remarks  of  counsel  in  their  arguments  before  the 
jury,  and  its  judgment,  upon  certiorari,  is  quashed.  State  ex 
rel.  V.  Ellison,  129. 
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16.  Contributory:  Safe  Place  to  Work:  Demurrep  to 
Evidence.  The  evidence  for  plaintiff  tends  to  show  that 
defendant's  foreman  came  into  the  mining  room  in  which 
plaintiff  was  the  sole  worker  and  plaintiff  asked  him  if  he 
thought  more  of  the  roof  would  fall.  After  inspecting  the  part 
of  the  roof  that  afterwards  fell  the  foreman  assured  the  plain- 
tiff that  ^he  roof  was  sound  and  safe.  Plaintiff  was  somewhat 
inexperienced,  was  not  familiar  with  the  kind  of  rock  in  the 
roof,  but  thought  the  foreman  would  know.  Relying  on  his 
assurance  of  safety  plaintiff  continued  to  work  in  the  room, 
and  within  two  hours  thereafter  a  large  slab  fell  and  injured 
him.  Expert  miners  testified  for  the  plaintiff  that  the  slab 
was  of  a  kind  that  became  loosened  slowly  and  gradually  and 
that  a  proper  inspection  by  the  foreman  would  have  disclosed 
that  the  rock  was  liable  to  fall.  On  the  other  hand  plaintiff's 
evidence  tended  to  show  that,  ordinarily,  it  was  the  duty  of 
the  plaintiff  to  look  out  for  his  own  safety  in  the  room  in 
which  he  worked  and  that  the  duty  of  defendant  was  to  furnish 
such  props  as  might  be  required  to  prop  the  roof.  Held,  that 
it  could  not  be  said  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  that  the  trial  court  did  not 
err  in  overruling  a  demurrer  to  the  plaintiff's  evidence  in  an 
action  for  damages.    Hall  v.  Coal  &  Coke  Co.,  351. 

17.   :  :   Negligent  Assurance:   Instructions.    Where 

plalntifTs  claim  for  damages,  as  disclosed  by  his  petition  and 
evidence,  is  based  on  the  negligent  assurance  of  defendant 
that  the  roof  of  the  mining  room  in  which  he  worked  was 
safe,  an  instruction  undertaking  to  cover  the  whole  case  was 
erroneous  which  did  not  require  the  jury  to  find  that  the 
assurance  was  negligently  gi^en,  and  this  error  was  not  cured 
by  the  giving  of  another  instruction  which  undertook  to  set 
forth  what  facts  would  constitute  a  negligent  assurance.    lb. 

18.   :   :   :    Reliance  Thereon:    Instructions.     An 

instruction  that  although  the  jury  might  believe  that  the  plain- 
tiff knew,  or  by  the  exercise  of  ordinary  care  might  have  known, 
that  the  mining  room  in  which  he  worked  was  not  safe,  yet 
this  did  not  defeat  a  recovery  if  they  found  that  he  was 
negligently  ordered  into  the  room,  and  the  danger  was  not 
such  as  to  threaten  immediate  injury,  is  criticised  for  failure 
to  require  a  finding  that  plaintiff  relied  upon  the  assurance  of 
safety.    Ih. 

19.  :  :  Injury  not  Disputed:  Instructions:  Assump- 
tion of  Suffering,  etc.  Where  the  fact  of  plaintiff's  injury 
is  not  disputed,  an  assumption,  in  an  instruction,  of  his  suffering, 
injury  and  loss  of  time,  is  not  error.    lb. 

20.  Pleading:  Special  Damages.  Special  damages,  which  are  the 
natural  but  not  necessary  result  of  the  injury  complained 
of,  must  be  specifically  alleged  in  the  petition.    lb. 

21.  : :  Negligent  Injury:  Impotence.  Under  allega- 
tions in  the  petition  in  a  personal  injury  case,  that  plaintiff's 
body  was  severely  and  permanently  wounded,  torn  and  mangled, 
that  his  hips,  pelvis,  legs  and  ankles  were  broken  and  torn, 
that  he  is  permanently  injured,  and  that  he  will  always  suffer 
great  bodily  pain,  etc.,  evidence  was  not  admissible  to  show  that 
his  injuries  had  rendered  him  impotent.  Impotency  in  such 
case  is  a  matter  of  special  damages  that  must  be  specifically 
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alleged.  [Overruling,  In  part,  Gurley  v.  Railroad,  122  Ma  141, 
and  Moore  v.  Transit  Co.,  226  Mo.  689.]  [LAMM,  C.  J^  and 
WOODSON.  J.,  dissenting.]    HaU  v.  Coal  A  Coke  Co.,  351. 

22.  Avoiding  Contract:  Riding  In  Freiglit  Car:  Excuses  not  Pleaded. 
Plaintiff  having  in  his  reply  undertaken  to  avoid  the  force  and 
effect  of  a  contract  pleaded  by  defendant  as  a  defense  to  his 
cause  of  action,  should  be  confined  in  his  proof  to  the  things 
averred  in  avoidance.  The  freight  car,  loaded  with  four 
horses  and  household  furniture,  in  which  plaintiff  was  riding, 
was  wrecked,  caused  by  the  car  ahead  leaving  the  track, 
toppling  over  the  car  in  which  plaintiff  was  riding,  whereby  he 
was  severely  injured.  The  company's  answer  pleaded  that  the 
contract  signed  by  plaintiff  required  him  to  ride  in  the  caboose, 
and  that  if  he  had  done  so  he  would  not  have  been  injured. 
Plaintiff*s  reply  set  up  various  things  to  avoid  the  force  and 
effect  of  that  contract,  namely,  that  plaintiff  was  a  minor,  that  it 
was  void  under  the  statutes  of  Kansas  in  which  the  accident 
occurred  and  the  contract  was  made,  and  void  for  want  of  con- 
sideration. Held,  that  it  was  improper  to  permit  plaintiff  to 
show  that,  whilst  the  freight  car  was  being  switched  into  the 
train,  it  was  so  forcibly  struck  by  another  car  that  the  parti- 
tion which  plaintiff  had  erected  between  the  goods  and  horses 
was  broken  down,  and  for  this  reason  he  was  compelled  to 
ride  in  the  stock  car  rather  than  in  the  caboose.  Such  new 
matter  (being  in  avoidance  of  the  contract)  should  have  been 
pleaded.     Scrivner  v.  Railroad,  421. 

23.   :  :  :  Contributory  Negligence.    In  such  case, 

violation  of  the  alleged  contract  cannot  be  considered  as  a 
mere  matter  of  contributory  negligence,  and  that,  therefore, 
plaintiff  had  the  right  to  show  all  the  circumstances  to  rebut 
that  issue.  Plaintiff  having,  in  his  reply,  pleaded  that  the  con- 
tract was  void  for  certain  specified  reasons,  defendant  was  not 
required  to  anticipate  or  expect  other  reasons,  but  had  a  right 
to  rely  on  those  alleged.    lb. 

24.  Carrier  and  Passenger:  Express  Contract:  Drover's  Pass.  The 
relationship  of  carrier  and  passenger  may  be  created  by  either 
an  express  or  an  implied  contract;  and  where  the  carrier  and 
the  shipper  entered  into  a  written  agreement  for  the  ship- 
ment of  stock  and  household  furniture,  whereby  it  was  agre:d 
that  the  shipper  might  accompany  the  stock  and  ride  in  the 
caboose,  on  a  drover's  pass,  the  relationship  of  carrier  and 
passenger  existed,  but  It  was  created  by  an  express  contract, 
and  the  carrier's  liability  is  limited  thereby.  Restrictions  in 
such  contracts  requiring  the  shipper  to  ride  in  the  caboose  and 
not  in  the  freight  car  carrying  the  stock  or  freight  are  reason- 
able and  valid.     lb. 

25.   :     :    :     No    Liability  for   Injuring   Shipper. 

Plaintiff's  four  horses  and  some  household  furniture  were 
loaded  into  a  freight  car  for  shipment,  and  he  and  the  railroad 
company  entered  into  a  written  agreement  whereby  he  was  to 
accompany  the  stock,  on  a  drover's  pass,  and  to  "remain  In  the 
caboose  attached  to  the  train  drawing  said  car  while  the  train 
is  in  motion"  and  to  "be  on  no  freight  or  other  car  while 
switching  is  being  done  at  stations.*'  Plaintiff  was  riding  in  the 
freight  car  containing  the  stock  when  another  in  front  left  the 
track,  toppling  it  over,  and  badly  crippling  him.  If  he  had  been 
riding  in  the  caboose  he  would  not  have  been  injured.    Held, 
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that  the  carrier  had  a  right  to  Impose  the  conditions  in  the  con- 
tract, that  plaintiff's  riding  in  the  freight  car  was  in  violation 
of  them,  and  he  cannot  recover  for  his  injuries,  unless  said  re- 
strictions were  waived  by  the  company.  Plaintiff  was  not  in 
fact  a  passenger,  because  not  riding  where  his  contract  said 
he  should  ride.    lb. 

26.    :    :    Right    In    Stock    Car:    "in    Motion"    Defined. 

Where  the  express  contract  requires  the  shipper  to  ride  in 
the  caboose  when  the  train  is  in  motion,  and  makes  it  in- 
cumbent upon  him  to  look  after  the  stock  and  feed  and  water 
them  while  in  transit,  It  does  not  authorize  him  to  ride  in 
the  stock  car  while  the  train  is  in  motion;  and  the  train  is 
not  "in  motion"  when  it  stops  at  stations  and  watering  places, 
and  it  is  only  at  such  times  and  places  that  the  shipper  has 
the  right,  or  it  is  his  duty,  to  go  into  the  car  to  care  for  the 
stock.    lb. 

27.   :  :  :  Waiver.    Where  the  defendant  pleaded 

an  express  contract  of  carriage  on  a  freight  train,  and  the 
facts  show  a  clear  violation  of  that  contract  was  a  proximate 
cause  of  the  injury,  and  plaintiff's  reply  avers  the  contract  was 
void,  but  does  not  plead  that  it  was  waived,  waiver  cannot  be 
considered.    lb. 

28.  Contributory  Negligence:  Not  Pleaded.  To  render  con- 
tributory negligence  available  as  an  affirmative  defense  it  must 
be  pleaded;  but  notwithstanding  it  is  not  pleaded,  if  plaintifTs 
proof  shows  his  contributory  negligence  to  an  extent  barring 
recovery  as  a  matter  of  law,  such  negligence  is  available  to  de- 
fendant in  support  of  its  demurrer  to  the  evidence,  which,  in 
that  case,  should  be  sustained.  But  if  contributory  negligence  is 
not  pleaded,  an  instruction  to  the  Jury  based  on  defendant's 
proof  tending  to  establish  it  should  not  embody  it.  Boesel  v. 
Wells  Fargo  &  Co.,  463. 

29.  :  :  No  Appeal  by  Defendant.  Ehren  though  de- 
fendant has  not  appealed,  and  is  manifestly  satisfied  with 
the  verdict  rendered  for  it,  yet  if  plaintiff's  evidence  established 
contributory  negligence  (though  not  pleaded)  to  such  an  extent 
that,  as  a  matter  of  law,  it  forbids  a  Judgment  in  his  favor,  the 
judgment  will  not  be  reversed.    lb. 

30.   :    :    Child.    Plaintiff,  a  child  a  few  months  under 

fifteen  years  of  age,  was  told  by  defendant's  foreman,  at  its  bam, 
that  he  was  going  to  an  upper  story  and  if  the  telephone  rang 
to  call  him,  and,  in  coming  to  call  him,  to  use  the  elevator, 
which  was  made  to  ascend  and  descend  by  two  wire  ropes. 
As  the  elevator  passed  the  second  floor,  there  was  a  vacant 
space  of  about  two  inches  between  the  edge  of  that  floor  and 
the  edge  of  the  elevator's  floor.  Plaintiff  testified  that  she 
had  used  the-  elevator  a  hundred  times  for  the  same  purpose 
in  the  preceding  three  months;  that  she  learned  to  operate 
it  in  a  very  short  time;  that  she  had  never  sat  down  on  the 
elevator  floor  before;  that  she  knew  there  was  a  crack  between 
the  edge  of  the  elevator  and  the  second  floor;  that  she  had  seen 
it  often  as  she  went  up;  that  it  looked  as  though  it  would  be 
wide  enough  for  her  leg  to  go  through  without  hitting  or  touch- 
ing her  leg  at  all ;  that,  when  the  telephone  rang,  she  sat  down 
on  the  floor,  permitted  her  leg  to  hang  over  the  side  of  the 
elevator,  and  pulled  at  the  rope,  and  when  the  elevator  reached 
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the  second  floor,  the  knee  was  hurt  Held,  that,  as  a  matter  cf 
law,  considering  her  age  and  the  circumstances,  she  was 
guilty  of  contributory  negligence,  and  cannot  recover  on  the 
common-law  count  of  her  petition.  Boesel  v.  Wells  Pargo  k 
Co..  463. 

31.  Employing  Child  to  Operate  an  Elevator:  Penal  Stat- 
ute. The  sUtute  (Sec.  1723.  R.  S.  1909)  making  it  a 
misdemeanor,  in  either  parent  or  employer,  to  employ  any  child 
under  sixteen  years  of  age  in  operating  or  assisting  in  operat- 
ing any  passenger  or  freight  elevator,  is  a  penal  statute,  and 
like  other  penal  statutes  must  be  strictly  construed,  and  in 
order  for  plaintiff  to  recover  civU  damages  for  a  violation  there- 
of, since  it  imposes  no  liability  but  the  criminal  one,  the  evi- 
dence must  clearly  establish  a  criminal  infraction  thereof, 
namely,  that  plaintiff  was  in  fact  employed  by  defendant 
Furthermore,  If  the  injury  is  one  that  happened  by  causes  in- 
dependent of  a  violation  of  the  statute,  no  action  arises  on  the 
basis  of  a  violation  thereof. 

Held,  by  WOODSON,  J.,  concurring,  that  the  statute  (Sec  1723, 
R.  S.  1909),  means  that  plaintiff,  being  under  sixteen  years 
of  age,  could  not  in  any  legal  way  be  employed  to  operate 
or  assist  in  operating  an  elevator,  and  should  not  be  shorn 
of  lis  humane  purpose  (as  was  the  railroad  trespass  statute 
— by  the  humanitarian  doctrine)  by  any  unnatural  or 
strained  construction;  but  the  Judgment  should  not  be  re- 
versed, because  no  reasonable  man  can  give  credence  to 
the  unnatural  story  told  by  plaintiff  that  she  was  told  by  de- 
fendant's foreman  that  he  was  going  to  the  third  story  of 
the  bam  and  if  she  would  call  him  when  the  telephone  rang 
he  would  give  her  a  quarter  and  to  use  the  elevator  when 
she  came  to  call  him.    lb. 

32.  :     :      PermlMlon     of      Mother.     Testimony     in 

such  case  that  defendant  had  notified  the  mother  of  plaintiff 
to  keep  her  away  from  the  bam  where  the  elevator  was 
operated,  is  competent  evidence  (by  reason  of  the  provisions 
of  the  statute  relied  on)  on  the  question  of  whether  said  child 
was  employed  to  operate  the  elevator.    lb. 

33.  Master  and  Servant:  Operating  Machine:  Evidence: 
Question  for  Jury.  The  plaintiff,  employed  by  de- 
fendant, was  Injured  while  operating  a  planing  machine  the 
top  of  which  consisted  of  two  movable  flat  surfaces  between 
which  revolved  two  long  knives  set  to  a  shaft.  The  surfaces 
could  be  raised  or  lowered  separately  by  turning  the  proper 
one  of  two  wheels  on  the  side  of  the  machine,  and  could  be 
fixed  at  any  elevation  by  the  use  of  set  screws.  The  plaintlf 
was  not  required  to  and  did  not  assist  in  keeping  the  machine 
in  repair,  and  the  use  of  the  set  screws  had  been  discontinued. 
When  a  board  was  to  be  dressed  the  front  surface  of  the 
machine  was  depressed  below  the  top  of  the  circle  of  revolu- 
tion of  the  knives  a  distance  equal  to  the  amount  to  be  taken 
from  the  board,  and  the  surface  behind  was  set  exactly  level 
with  the  top  of  the  circle.  The  plaintiff  testified  that  he 
passed  a  board  twice  over  the  machine  and  it  cut  its  way 
evenly  through  it;  that  he  started  the  board  again,  when, 
suddenly,  he  felt  the  rear  surface  of  the  machine  go  down, 
the  knives  caught  the  board  and  threw  it  across  the  room,  and 
his  hand  went  into  the  knives.  The  rear  surface  of  the  ma- 
chine was  found  after  the  accident  to  be  depressed  a  quarter 
of  an   inch;    and   an   expert,   introduced   by   defendant,  testi- 
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fled  that  the  smooth  cuts  upon  the  board,  which  was  shown 
him,  could  not  have  been  made  with  the  rear  surface  de- 
pressed, nor  could  it  have  been  otherwise  than  depressed  when 
the  irregular  cuts,  which  plaintiff  asserts  immediately  pre- 
ceded his  injury,  were  made.  Held,  that  the  question  of 
negligence  was  for  the  jury.    Collinsworth  v.  Zinc  Co.,  692. 

NOMINATION  OP  CANDIDATES  FOR  OFFICE.    See  Elections. 

NONSUIT. 

Motion  to  Make  More  Definite  and  Certain:  New  Trial:  Appeal.  . 
Defendant's  motion  to  make  more  definite  and  certain  having 
been  overruled,  he  excepted  and  filed  a  term  bill  of  exceptions, 
after  which  his  answer  was  filed  by  leave  of  court.  At  the  trial 
the  judge  gave  a  peremptory  instruction  for  defendant,  where- 
upon plaintiff  took  a  nonsuit  with  leave.  Afterward,  on  plain- 
tiff's motion,  the  nonsuit  was  ordered  set  aside  and  a  new  trial 
granted.  Defendant  appealed  from  that  order.  Held,  that  the 
order  granting  a  new  trial  cannot,  on  this  appeal,  be  set  aside, 
and  the  judgment  be  reinstated,  on  the  ground  that  plaintiff's 
petition  did  not  charge  the  negligence  with  sufficient  particu- 
larity.   Collinsworth  v.  Zinc  Co.,  692. 

NOTICE. 

1.  Tax  Suit:  Due  Process  of  Law:  Deceased  Defendant.  A  judg- 
ment in  a  tax  suit,  against  a  record  and  actual  owner  who  had 
been  dead  fifteen  years  at  the  time  the  suit  was  brought,  can- 
not be  held  to  be  based  on  due  process  of  law  against  her  heirs, 
for  they  were  not  served  or  notified,  and  absent  notice  there  is 
no  due  process  of  law.    Wilcox  v.  Phillips,  664. 


:  Personal  Service  on  Record  Owner:  No  Record  of 
Patent  in  County.  Where  the  tract  book,  duly  certified  and 
recorded,  showed  a  certain  person  was  the  entryman  of  land 
and  he  was  personally  served  in  the  tax  suit  and  made  default, 
when  in  fact  he  had  assigned  his  certificate  of  location  to 
another  defendant  in  the  tax  suit  who  was  not  served,  and  to 
him  had  been  issued  a  patent  duly  recorded  in  the  General 
Land  Office  at  Washington  but  not  in  the  county  where  the 
land  lies,  and  the  title  passed  from  him  by  a  recorded  deed 
to  another  defendant  who  was  served  by  publication  and  who 
was  dead  at  the  time  the  tax  suit  was  brought,  the  purchasers 
at  the  tax  sale  acquired  only  the  interests  of  the  entryman 
(which  was  nothing),  and  did  not  acquire  the  title  of  the  actual 
owners,  the  legal  heirs  of  the  deceased  defendant,  and  noth- 
ing in  the  statutes  would  give  the  judgment  against  the  entry- 
man  (even  though  he  be  allowed  to  be  an  apparent  record 
owner)  the  legal  effect  of  depriving  the  true  owners  (who  had 
no  day  In  court)  of  their  property.    lb. 


3.   :    Record   of   Patent.     To  pass  title  or  impart  notice 

neither  a  patent  from  the  United  States  nor  a  patent  from  the 
State  itself  needs  to  be  recorded  in  the  county  in  which  the 
land  lies.  A  record  of  a  patent  in  the  General  Land  Office 
at  Washington  imparts  notice,  since  the  law  requires  that 
patent  to  be  recorded  before  it  is  issued.    lb. 

4.   :    Sale:    Notice  of  Ownership:    General  Principles  Apply. 

It  is  a  mistake  to  suppose  that  the  taxation  statutes  proceed      , 
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<m  the  theory  that  the  landowner  loses  his  land  in  pursuance 
to  a  tax  suit  and  sale  on  principles  different  from  those  on 
which  landowners  lose  their  lands  on  general  or  special  judg- 
ments followed  by  sheriff's  deeds.  The  widespread  notion  that 
there  is  something  peculiar  about  tax  sales  and  tax  deeds  that 
takes  them  out  of  the  generally  recognized  principles  relating 
to  notice  of  ownership  in  another  is  mischievous  and  unauthOT- 
ized  by  sUtute.    Wilcox  v.  Phillips,  664. 

5.   ;  :    Actual   or  Constructive  Notice  of  Ownership. 

Even  though  the  tax  suit  is  brought  against  the  apparent 
record  owner,  a  purchaser  at  a  sheriff's  sale  gets  no  title 
where  he  has  notice  of  an  outstanding  title  in  another,  either 
(1)  by  the  record  of  a  previously  unrecorded  deed  during  the 
pendency  of  the  tax  suit,  or  (2)  by  such  record  after  judg- 
ment and  before  sale,  or  (3)  where  he  gets  such  notice  dehors 
the  deed  record.  In  all  such  cases  the  purchaser  buys  sub- 
ject to  the  outstanding  title;  and  actual  notice  that  the  de- 
fendtuit  in  the  tax  suit  (through  the  apparent  record  owner) 
is  not  the  real  owner,  is  the  same  as  would  be  a  recorded  deed 
from  him  to  the  true  owner.  [Following  Stuart  v.  Ramsey,  196 
Mo.  L  c.  415.]     lb. 

6.  Tax  Deed:  Notice  of  Recitals:  That  Apparent  Record  Owner 
is  Not  Actual  Owner.  Every  recital  of  a  fact  affecting  the 
title  contained  in  his  deed  Is  presumed  to  be  known  by  the 
purchaser  at  the  tax  sale,  and  he  is  affected  with  notice 
thereof  in  the  same  manner  and  to  the  same  extent  as  though 
he  had  actual  knowledge.  For  instance,  if  his  deed  purports 
to  convey  the  interest  of  a  certain  person  named  as  a  de- 
Xendant  in  the  tax  suit,  h.e  is  charged  with  notice  that  by  an 
unrecorded  deed  the  title  has  passed  to  that  perscm,  and  he 
takes  subject  to  that  deed,  and  if  the  deed  is  recorded  and  such 
person  was  dead  at  the  time  the  tax  suit  was  brought  by  pub- 
lication, and  his  heirs  or  devisees  were  not  made  parties,  he 
takes  nothing.     lb. 

7.   :  :  :    Recitals  In  Judgment  and   Other 

Records.  The  consolidated  tax  book  in  the  column  headed 
"owner,"  named  the  entryman,  the  patentee,  defendant's  mother 
and  "her  heirs"  as  owners  of  the  land;  and  the  suit  for 
taxes,  brought  by  publication,  names  those  three  as  defend- 
ants, but  did  not  name  her  heirs.  At  that  time  the  defend- 
ant's mother  or  her  heirs  had  paid  the  taxes  for  fourteen 
years  preceding  the  last  delinquent  year  and  the  county  records 
showed  a  chain  of  title  from  the  patentee  to  defendant's  mother, 
but  showed  no  record  of  the  patent,  but  the  tract  book,  duly 
certified  and  on  file,  showed  the  land  duly  entered  by  the  entry- 
man,  who  had  assigned  to  the  patentee  and  was  personally 
served  and  made  default  The  petiticm  alleged  the  entry- 
man,  the  patentee  and  defendant's  mother  were  the  owners 
of  the  land,  and  the  judgment  recited  that  the  allegations 
of  the  petition  were  found  to  be  true.  Held,  that,  assuming 
for  the  purposes  of  the  case  (though  not  allowing)  that  the 
entryman  was  the  apparent  record  owner,  the  judgment  found 
that  defendants'  mother  was  the  owner,  and  similar  recitals 
to  those  allegations  in  the  execution,  advertisement  and  pur- 
chaser's deed,  were  of  the  same  legal  intendment,  and  all 
amounted  to  a  notice  to  the  purchaser  that  she  was  the  owner 
and  she  being  dead  when  the  suit  was  brought  the  purchaser 
took  nothing.     [Following  Adams  v.  Gossom,  228  Mo.  I.  c.  582 
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et  seq.,  and  overruling  so  much  of  Wilcox  v.  Phillips,  199  Mo. 
288,  as  conflicts  with  the  decision.]     Ih. 


8.  :  Township  Organization:  Unconstitutional  Law:  Col- 
lateral Attack.  The  tax  deed  heing  held  to  be  void  on  other 
grounds,  such  deep-going  questions  as  whether  the  tax  deed 
was  void  for  that  the  law  creating  township  organization,  in 
pursuance  to  which  the  suit  waa  brought  and  the  judgment 
for  taxes  was  rendered,  was,  after  the  suit  was  brought,  de- 
clared unconstitutional,  and  whether  the  judgment  for  taxes 
was  res  adjudicata,  and  whether  the  attack  thereon  is  col- 
lateral, are  not  decided,  since  their  decision  is  not  necessary, 
and  such  far-reaching  questions  should  be  decided  only  in  a 
case  where  they  are  decisive.    lb. 

9.   :    Constructive    Notice:     Recorded    Deed   to   Stranger. 

Purchasers  of  land  and  landowners  are  not  obliged  to  take 
constructive  notice  of  the  record  of  deeds  by  strangers  to 
their  title  conveying  the  land  to  other  strangers  to  their 
title.  But  that  is  of  no  consequence  where  the  recitals  in 
the  purchaser's  deed  impart  notice  to  him.    lb. 

NUISANCE. 

L  Negligence:  Maintenance  of  Nuisance:  Liability.  On  rehear- 
ing it  is  held  that,  if  it  be  true,  as  contended,  that  the  new 
pole  which  defendant  was  permitted  by  the  city  to  erect,  for 
the  stringing  of  the  electric  wires  of  three  companies,  had 
been  erected  thirty  feet  from  where  the  old  pole  had  stood, 
and  that  none  of  the  wires  of  the  three  companies  had  been 
attached  to  the  new  pole,  then  it  was  a  public  nuisance,  since 
not  placed  where  the  permit  had  authorized  it  to  be  placed; 
and  plaintiff  having  been  injured  while  ascending  it  for  the 
purpose  of  untangling  the  wires  of  his  company,  defendant  is 
liable  regardless  of  the  question  of  negligence  on  its  part,  even 
though  it  exercised  the  highest  degree  of  care,  since  the  estab- 
lishment and  maintenance  of  a  nuisance  is  a  graver  breach  of 
the  law  than  any  act  of  negligence.  Hill  v.  Union  E.  L.  A  P. 
Co.,  43. 

2.  Crimes:  Injunction.  All  crimes  are  nuisances,  but  some  nui- 
sances are  public  and  others  privstte;  and  while  a  court  of 
equity  may  use  its  injunctive  powers  to  abate  a  public  nuisance, 
a  crime  which  is  only  a  private  nuisance  cannot  be  enjoined 
by  a  court  of  equity  and  the  offender  punished  for  contempt 
for  a  violation  of  the  restraining  order.  Only  courts  of  law 
can  properly  punish  such  a  crime.  [Distinguishing  State  ex 
rel.  V.  Canty.  207  Mo.  439;  State  ex  rel.  v.  Lamb,  237  Mo. 
437.]     Ex  parte  Laymaster,  613. 


Bawdy  House.     A  circuit  court  has  no  juris- 


diction to  issue  a  writ  of  injunction  against  a  woman  charged 
in  the  petition  for  the  writ  with  "setting  up  and  keeping  a 
common  bawdy  house,"  and  upon  a  hearing  of  evidence  find 
that  she  has  violated  said  writ  and  thereupon  commit  her 
to  jail  for  contempt  since  the  offense  was  an  ordinary  crime, 
and  not  a  public  nuisance. 

GRAVES,  J.,  concurs  in  the  result,  not  on  the  ground  that 
the  keeping  of  a  bawdy  house  is  not  a  public  nuisance  but 
because  the  petition  asking  for  the  injunction  did  not 
charge  the  woman's  acts  to  be  a  public  nuisance  and 
states  no  other  grounds  of  equitable  cognizance.        ^  j 

Digitized  by  VjOOQIC 


800  INDEX.  [260  Mo. 

NUISANCE— Continued. 

BROWN,  J.,  concurs  in  the  conclusions  reached,  for  the  reason 
that  in  its  injunction  against  the  woman  the  State  is  at- 
tempting to  substitute  the  equity  practice  for  the  criminal 
law,  contrary  to  the  Constitution,  which  ordains  that  all 
prosecutions  for  felonies  or  misdemeanors  shall  be  by  in- 
dictment or  information,  in  which  the  accused  shall  be  en- 
titled to  a  trial  by  Jury  and  to  meet  the  witnesses  against 
him  face  to  face.    Ex  Parte  Laymaster,  613. 

ORDER  OF  PUBUCATION. 

Lost  Filet:  Newspaper  itself  at  Evidence:  Name  of  Party.  Where, 
in  a  suit  by  Katie  A.  Viger  to  recover  land,  the  old  files  and 
papers  and  Judgment  roll,  including  the  order  of  publication 
in  the  tax  suit,  are  shown  to  be  lost,  the  trial  court  may 
permit  the  newspaper  in  which  the  order  was  printed  to  be 
introduced  in  evidence,  as  the  best  evidence  obtainable,  to 
show  that  the  notice  was  directed  to  Kittle  A.  Vigar  and  not 
to  Katie  A.  Viger.     Miller  v.  Keaton,  708. 

ORIGINAL  PROCEEDINGS. 

1.  Committicner  to  Take  Evidence:  Aritet  Ex  Necessitate.  The 
practice  of  designating  some  attorney  to  take  testimony  and 
make  return  thereof  to  the  court,  in  a  quo  warranto  and  other 
original  proceedings  instituted  in  the  Supreme  Court,  where 
the  permanent  writ  is  dependent  upon  proof,  arises  from  the 
necessity  of  the  case,  without  the  protecting  authority  of  either 
Constitution  or  statute,  except  as  to  writs  of  prohibition,  and 
as  to  them  only  by  a  comparatively  recent  statute  (Laws 
1895,  p.  95,  sec.  6).    State  ex  inf.  v.  Lumber  Co.,  212. 

2.  :  Findings  of  Fact  and  Conclusions  of  Law.  The  Su- 
preme Court  is  not  warranted,  either  by  the  Constitution  or 
the  statute,  to  delegate  its  full  Judicial  power  to  a  commis- 
sioner appointed  to  take  testimony  in  an  original  proceeding 
and  to  make  return  thereof.  He  has  only  the  authority  con- 
ferred by  law  upon  a  special  commissioner  appointed  to  take 
depositions.  His  findings  of  facts  or  conclusions  of  law,  though 
perhaps  persuasive,  are  not  binding  on  the  court — not  even 
when  the  order  appointhig  him  specifically  directs  him  to  report 
such  findings  and  conclusions.    lb. 


3.   :  Admission  and  Exclusion  of  Evidence.    Nor  does  such 

commissioner  have  power  to  admit  or  exclude  testimony  in 
the  same  manner  and  to  the  same  extent  as  the  court  might 
do  in  a  trial  before  the  court.  If  the  testimony  is  offered  and 
preserved,  and  proper  exceptions  are  saved,  its  competency 
and  efficacy  will  be  determined  by  the  court.    lb. 

PARTIES  TO  ACTIONS. 

1.  Foreign  Receiver  Made  Party.  A  receiver  appointed  by  the 
State  of  the  corporation's  domicile  cannot  as  a  matter  of  legal 
right  demand  to  be  made  a  party  to  an  action  brought  by 
its  resident  stockholders  to  have  a  receiver  appointed  to  re- 
cover wasted  assets,  yet  such  a  substitution  Is  authorized 
upon  principles  of  comity.    State  ex  rel.  v.  McQuillin,  164. 

2.  Condemnation:  Necessary  Parties:  Lot  Owners  Assessed  with 
Benefits.    Lot  owners,  whose  properties  within  the  benefit  dis- 
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trict  and  not  taken  are  subject  to  assessment  of  benefits,  are 
not  necessary  parties  to  that  part  of  the  proceeding  relating 
to  the  ascertainment  of  damages  to  those  whose  properties  are 
taken;  nor  Is  it  to  deny  them  due  process  of  law  to  deny  them 
a  hearing  on  the  issue  of  damages,  although  the  law  contem- 
plates that  a  part  of  the  damages  allowed  for  property  taken  or 
damaged  will  be  charged  as  a  benefit  to  properties  not  taken 
within  the  district  [Following  State  ex  rel.  v.  Seehom,  246 
Mo.  668.]     Kansas  City  y.  Land  Co.,  296. 

S.  Tax  8ult:  Notice:  Due  Process  of  Law:  Deceased  Defendant. 
A  Judgment  In  a  tax  suit,  against  a  record  and  actual  owner 
who  had  been  dead  fifteen  years  at  the  time  the  suit  was 
brought,  cannot  be  held  to  be  based  on  due  process  of  law 
against  her  heirs,  for  they  were  not  served  or  notified,  and 
absent  notice  there  is  no  due  process  of  law.  Wilcox  v. 
Phillips,  664. 


4.    :    Personal    Service  on    Record   Owner:    No    Record   of 

Patent  in  County.  Where  the  tract  book,  duly  certified  and 
recorded,  showed  a  certain  person  was  the  entryman  of  land 
and  he  was  personally  served  In  the  tax  suit  and  made  default, 
when  In  fact  he  had  assigned  his  certificate  of  location  to 
another  defendant  In  the  tax  suit  who  was  not  served,  and  to 
him  had  been  Issued  a  patent  duly  recorded  In  the  General 
Land  Office  at  Washington  but  not  In  the  county  where  the 
land  lies,  and  the  title  passed  from  him  by  a  recorded  deed 
to  another  defendant  who  was  served  by  publication  and  who 
was  dead  at  the  time  the  tax  suit  was  brought,  the  purchasers 
at  the  tax  sale  acquired  only  the  Interests  of  the  entryman 
(which  was  nothing),  and  did  not  acquire  the  title  of  the  actual 
owners,  the  legal  heirs  of  the  deceased  defendant,  and  noth- 
ing in  the  statutes  would  give  the  Judgment  against  the  entry- 
man  (even  though  he  be  allowed  to  be  an  apparent  record 
owner)  the  legal  effect  of  depriving  the  true  owners  (who  had 
no  day  in  court)  of  their  property.    lb. 

PARTY  FUSION.    See  Elections. 
PLEADING. 

1.  Contributory  Negligence:  Plea  Admits  Negligence.  A  plea  of 
contributory  negligence  by  necessary  Implication  admits  neg- 
ligence on  the  part  of  him  who  makes  the  plea.  Hill  v.  Union 
B.  L.  &  P.  Co.,  43. 

2.  :  Proper  Plea.  Held,  by  WOODSON,  J.,  that,  if  defend- 
ant was  not  guilty  of  negligence,  but  the  injury  was  caused 
by  the  sole  negligence  of  the  plaintiff,  a  plea  of  contributory 
negligence  Is  improper,  but  the  plea  should  be  either  a  general 
denial  or  that  the  Injury  was  the  result  of  the  plaintiff's  own 
negligence  and  not  that  of  defendant.    lb. 

8.  Prohibition:  No  Joinder  of  Issues:  Juvenile  Court.  If  no  de- 
murrer to  the  return  of  respondent  to  a  writ  of  prohibition  or 
other  adversary  pleading  Is  filed  by  relator,  there  Is  no  joinder 
of  Issues;  and  In  such  condition  of  the  pleadings,  the  court 
will  not  rule  on  grave  questions  raised  by  relator's  brief,  such 
as  the  constitutionality  of  a  statute  creating  a  juvenile  zonrt 
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and  prescribing  procedure  therein.  And  that  should  especially 
be  the  course  pursued  where  kindred  acts  of  the  Legislature 
have  been  upheld  and  respondent  circuit  Judge  in  liis  return 
states  that  bis  purpose  is  to  try  the  juvenile  relator  just  as 
if  he  were  prosecuted  on  the  same  charge  in  the  criminal  court, 
and  it  is  manifest  relator  is  not  likely  to  be  deprived  of  the 
rights  and  privileges  granted  to  him  under  the  Constitution 
and  statutes.    State  ex  rel.  v.  Kirby,  120. 


:    Practice.     The   general    rule   of    practice     Is     that 

the  Tif^t  to  the  writ  of  prohibition  is  ordinarily  to  be  deter- 
mined upon  a  demurrer  to  the  petition,  or  upon  a  motion  to 
quash  the  preliminary  rule,  or  upon  a  demurrer  to  the  return, 
or  upon  a  motion  for  the  writ,  which  motion  would  seem  to  be 
practically  equivalent  to  a  motion  for  judgment  upon  the  re- 
turn.   State  ex  rel.  v.  Huck,  140. 


5.  :  — — :  Imperfect  Pleadings.  Where  the  only  plead- 
ings in  the  prohibition  case  are  the  petition  for  the  writ,  the 
return  to  the  preliminary  writ,  and  the  reply  to  said  return, 
and  each  material  averment  in  the  return  is  denied  in  the 
reply,  and  there  is  no  stipulation  as  to  the  facts  or  any  agreed 
statements  of  the  facts,  and  no  testimony  taken  by  a  com- 
missioner, and  no  motion  for  judgment  upon  the  return,  and 
the  respondent  circuit  judge  in  his  return  indicates  his  perfect 
willingness  to  follow  the  decision  in  a  kindred  pending  case, 
the  writ  will  be  discharged.    lb. 

6.  Courthouse:  Bond  Election:  Sufficient  Petition:  In  Terms  of 
Statute.  As  a  rule,  when  the  statute  fixes  the  terms  of  a  plead- 
ing, a  substantial  compliance  with  them  is  sufficient;  and  as  the 
statute  prescribes  the  terms  of  the  petition  to  be  presented  to 
the  county  court  asking  that  an  election  be  held  to  authorize 
the  issuance  of  bonds  for  the  building  of  a  courthouse,  and  does 
not  say  that  it  shall  contain  a  recital  that  there  is  not  suf- 
ficient money  pertaining  to  the  building  fund  to  build  it,  an 
omission  of  such  a  recital  does  not  show  a  lack  of  jurisdiction 
in  the  court  to  order  the  election.  State  ex  reL  v.  Cordon, 
146. 

7.  Locomotives:  Safety  Devices:  Act  of  1913:  No  Specific  Allega- 
tions. A  petition  filed  by  the  prosecuting  attorney,  charging 
the  defendant  railroad  company  with  having  operated  a  train 
in  this  State  without  having  first  equipped  its  engine  with  the 
numerous  devices  prescribed  by  the  Act  of  1913,  Laws  1913, 
p.  180,  but  charging  no  specific  violation  of  said  act,  but  in 
general  terms  stating  that  the  defendant  did  on  June  23,  1913, 
**wilfully  and  unlawfully  fail,  neglect  and  refuse  to  comply 
with  the  requirements  of  said  sections  1  to  4  inclusive  of  the 
act  aforesaid"  and  nothing  more,  states  no  cause  of  acticm  and 
a  judgment  based  thereon  cannot  stand.  State  ex  rel.  v.  Rail- 
road, 157. 

8.  :     :     :     :    Constitutional    Questions. 

And  said  petition  failing  to  state  a  cause  of  action,  constitu- 
tional objections  to  said  act,  though  timely  and  properly  made, 
will  not  be  considered,  but  the  judgment  will  simply  be  reversed, 
lb. 

9.  Combinations:  Sufficient  Petition:  Distinction.  A  distinction  is 
to  be  drawn  between  an  information  in  the  nature  of  a  quo 
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warranto  to  oust  corporations  of  their  franchises  for  the  doing 
of  an  nnusnal  thing,  and  one  for  doing  a  lawful  thing  in  an 
unlawful  way.  An  information  sufficient  for  the  former  might 
owing  to  a  lack  of  statement  of  facts*  be  wholly  insufficient  for 
the  latter.  [Comparing  State  ex  rel.  v.  Mo.  Pac.  Ry.  Co.,  240 
Mo.  1.  c.  48,  and  State  ex  rel.  y.  Standard  Oil,  128  Mo.  1.  c.  366.] 
State  ex  inf.  v.  Lumber  Cb.,  212. 

10.   : :  Answering  Over.    An  information  in  the  nature 

of  a  QUO  toarranto,  charging  a  combination  in  restraint  of  trade 
to  do  an  unlawful  thing,  in  the  language  of  the  anti-trust 
statute,  will  be  held  to  be  sufficient,  if  respondents  file  no 
formal  demurrer,  and  answer  over  before  the  appointment  of 
the  commissioner  to  take  testimony,  or,  by  consent  of  court, 
thereafter.    lb. 

11.  :  :   Demurrer  Ore  Tenus.    A  demurrer  ore  tonus 

will  not  reach  mere  uncertainty  or  indeflniteness  of  averment, 
or  the  defect  of  pleading  legal  conclusions.  Such  a  demurrer 
is  not  regarded  as  of  the  same  Judicial  dignity  and  importance 
as  a  formal  demurrer.    lb. 

12.  Special  Damages.  Special  damages,  which  are  the  natural  but 
not  necessary  result  of  the  injury  complained  of,  must  be 
specifically  alleged  in  the  petition.  Hall  v.  Coal  ft  Coke  Co., 
361. 

13.  :  Negligent  Injury:  Impotence.    Under  allegations  in  the 

petition  in  a  personal  injury  case,  that  plaintiffs  body  was^ 
severely  and  permanently  wounded,  torn  and  mangled,  that 
his  hips,  pelvis,  legs  and  ankles  were  broken  and  torn,  that 
he  is  permanently  injured,  and  that  he  will  always  suffer  great 
bodily  pain,  etc.,  evidence  was  not  admissible  to  show  that  his 
injuries  had  rendered  him  impotent  Impotency  in  such  case 
is  a  matter  of  special  damages  that  must  be  specifically  alleged. 
[Overruling,  In  part,  Gurley  v.  Railroad,  122  Mo.  141,  and 
Moore  v.  Transit  Co.,  226  Mo.  689.]  [LAMM,  C.  J.,  and  WOOD- 
SON, J.,  dissenting.]    lb. 

14.  Contributory  Negligence:  Not  Pleaded.  To  render  contributory 
negligence  available  as  an  affirmative  defense  it  must  be 
pleaded;  but  notwithstanding  it  is  not  pleaded,  if  plaintiff's  proof 
shows  his  contributory  negligence  to  an  extent  barring  re- 
covery as  a  matter  of  law,  such  negligence  is  available  to 
defendant  in  support  of  its  demurrer  to  the  evidence,  which,  in 
that  case,  should  be  sustained.  But  if  contributory  negligence  is 
not  pleaded,  an  instruction  to  the  Jury  based  on  defendant's 
proof  tending  to  establish  it  should  not  embody  it.  Boesel  v. 
Wells  Fargo  ft  Co.,  463. 

16.  :  :  No  Appeal  by  Defendant.  Even  though  de- 
fendant has  not  appealed,  and  is  manifestly  satisfied  with 
the  verdict  rendered  for  it,  yet  if  plaintiff's  evidence  established 
contributory  negligence  (though  not  pleaded)  to  such  an  extent 
that,  as  a  matter  of  law,  it  forbids  a  Judgment  in  his  favor,  the 
Judgment  will  not  be  reversed.    lb. 

16.  Improper  Motive  of  Plaintiffs:  Equity  Suit.  The  gen- 
eral rule  seems  to  be  that  the  improper  motives  and 
misconduct  of  a  plaintiff  which  would  prevent  him  from  secur- 
ing the  relief  from  a  court  of  chancery  he  asks  for,  may  be 
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shown  during  the  trial  without  having  been  pleaded;  but,  never- 
theless, it  would  be  more  in  harmonj  with  the  rules  of  good 
pleading  for  defendants  to  specifically  challenge  in  their 
answer  plaintiff's  motives  in  seeking  the  aid  of  the  court  Pelt- 
zer  V.  Gilbert,  600. 

17.  Motion  to  Make  More  Oeflnlte  and  Certain:  Nonsuit:  New 
Trial:  Appeal.  Defendant's  motion  to  make  more  definite  and 
certain  having  been  overruled,  he  excepted  and  filed  a  term 
bill  of  exceptions,  after  which  his  answer  was  filed  by  leave 
of  court  At  the  trial  the  judge  gave  a  peremptory  instruction 
for  defendant,  whereupon  plaintiff  took  a  nonsuit  with  leave. 
Afterward,  on  plaintiff's  motion,  the  nonsuit  was  ordered  set 
aside  and  a  new  trial  granted.  Defendant  appealed  from  that 
order.  Held,  that  the  order  granting  a  new  trial  cannot  on 
this  appeal,  be  set  aside,  and  the  Judgment  be  reinstated, 
on  the  ground  that  plaintiff's  petition  did  not  charge  the  neg- 
ligence with  sufficient  particularity.    Collinsworth  v.  Zinc  Co., 


POLITICAL  PARTIES.    See  Elections. 
PRACTICE. 

1.  Certiorari:  Court  of  Appeals.  If  the  Court  of  Appeals  did  not 
follow  the  last  previous  decision  of  the  Supreme  C6urt  but 
rendered  Judgment  contrary  thereto,  the  Supreme  Court  upon 
certiorari,  will  quash  its  judgment     State  ex  reL  v.  Elliscai, 

^       129. 

2.  Prohibition.  The  general  rule  of  practice  is  that  the  right 
to  the  writ  of  prohibition  is  ordinarily  to  be  determined  upon 
a  demurrer  to  the  petition,  or  upon  a  motion  to  quash  the 
preliminary  rule,  or  upon  a  demurrer  to  the  return,  or  upon 
a  motion  for  the  writ  which  motion  would  seem  to  be  prac- 
tically equivalent  to  a  motion  for  judgment  upon  the  return. 
State  ex  rel.  V.  Huck,  140. 


3.  :    Imperfect   Pleadings.     Where  the  only  pleadings  in 

the  prohibition  case  are  the  petition  for  the  writ  the  return 
to  the  preliminary  writ,  and  the  reply  to  said  return,  and 
each  material  averment  in  the  return  is  denied  in  the  reply, 
and  there  is  no  stipulation  as  to  the  facts  or  any  agreed  state- 
ments of  the  facts,  and  no  testimony  taken  by  a  commissioner, 
and  no  motion  for  Judgment  upon  the  return,  and  the  respond- 
ent circuit  Judge  in  his  return  indicates  his  perfect  willingness 
to  follow  the  decision  in  a  kindred  pending  case,  the  writ  will 
be  discharged.    lb. 

4.  Mandamus:  Waiver  of  Alternative  Writ:  Demurrer:  Facts  of 
Case.  Where  the  issuance  of  the  alternative  writ  in  mandamus 
is  waived,  and  by  agreement  the  petition  is  to  be  taken  for 
such  writ,  the  facts  pleaded  in  the  petition,  upon  the  filing 
of  a  general  demurrer  thereto  by  respondent  become  the  facts 
of  the  case.    SUte  ex  rel.  v.  Cobum,  177. 

5.  Original  Proceeding:  Commissioner  to  Take  Evidence:  Arises 
Ex  Necessitate.  The  practice  of  designating  some  attorney  to 
take  testimony  and  make  return  thereof  to  the  court  in  a 
QUO  warranto  and  other  original  proceedings  instituted  in  the 
Supreme  Court,  where  the  permanent  writ  is  dependent  upon 
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proof,  arises  from  the  necessity  of  the  case,  without  the  pro- 
tecting authority  of  either  Constitution  or  statute,  except  as  to 
writs  of  prohibition,  and  as  to  them  only  by  a  comparatively 
recent  statute  (Laws  1895,  p.  95,  sec.  6).  State  ex  inf.  v.  Lum- 
ber Co.,  212. 


:    :    Findings  of    Fact  and  Conclusions  of    Law. 

The  Supreme  Court  is  not  warranted,  either  by  the  Constitution 
or  the  statute,  to  delegate  its  full  judicial  power  to  a  com- 
missioner appointed  to  take  testimony  In  an  original  proceed- 
ing and  to  make  return  thereof.  He  has  only  the  authority 
conferred  by  law  upon  a  special  commissioner  appointed  to 
take  depositions.  His  findings  of  facts  or  conclusions  of  law, 
though  perhaps  persuasive,  are  not  binding  on  the  court — not 
even  when  the  order  appointing  him  specifically  directs  him 
to  report  such  findings  and  conclusions.    lb. 


7.   : :    Admission   and    Exclusion   of   Evidence.     Ncr 

does  such  commissioner  have  power  to  admit  or  exclude  testi- 
mony in  the  same  manner  and  to  the  same  extent  as  the  court 
might  do  in  a  trial  before  the  court.  If  the  testimony  is  of- 
fered and  preserved,  and  proper  exceptions  are  saved,  its 
competency  and  efficacy  will  be  determined  by  the  court.    lb. 

8.  Quo  Warranto:  Jury  Trial.  Corporations,  joined  in  an  informa- 
tion in  the  nature  of  a  writ  of  quo  warranto^  brought  In  the 
Supreme  Court  to  oust  them  of  their  franchises,  being  a  civil 
action,  are  not  entitled  to  a  trial  by  jury.    lb. 

9.   :   :   Timely   Request.     A  request  for  a  jury  trial, 

made  by  corporations  in  a  quo  warranto^  not  of  the  court,  but 
for  the  first  time  of  the  commissioner  appointed  by  the  court 
to  take  the  evidence,  is  not  timely  made,  and  even  if  they  were 
legally  entitled  to  a  jury,  their  right  thereto  was  waived  by  the 
untlmeliness  of  the  request.    lb. 

10.   :     Misjoinder:     Dismissal    as    to    Certain    Respondents. 

The  fact  that  the  State  dismisses  the  proceeding  against  certain 
corporations  joined  as  respondents  in  an  information  in  the 
nature  of  a  quo  warranto,  cannot  be  held  to  amount  to  a  mis- 
joinder of  the  remaining  respondents.    lb. 

11.   :    Sufficient   Petition:    Distinction.     A  distinction  is  to 

be  drawn  between  an  information  in  the  nature  of  a  quo 
warranto  to  oust  corporations  of  their  franchises  for  the  doing 
of  an  unlawful  thing,  and  one  for  doing  a  lawful  thing  In  an 
unlawful  way.  An  information  sufficient  for  the  former  might, 
owing  to  a  lack  of  statement  of  facta,  be  wholly  insufficient  for 
the  latter.  [Comparing  State  ex  rel.  v.  Mo.  Pac.  Ry.  Co.,  240 
Mo.  1.  c.  48,  and  State  ex  rel.  v.  Standard  Oil,  218  Mo.  1.  c.  366.] 
lb. 

12.   :    :     Answering    Over.     An    Information    In    the 

nature  of  a  quo  warranto^  charging  a  combination  in  restraint 
of  trade  to  do  an  unlawful  thing,  in  the  language  of  the  anti- 
trust statute,  will  be  held  to  be  sufficient,  if  respondents  file 
no  formal  demurrer,  and  answer  over  before  the  appointment 
of  the  commissioner  to  take  testimony,  or  by  consent  of  court, 
thereafter.     lb. 

13.   :  :  Demurrer  Ore  Tenus.    A  demurrer  ore  tenus 

will  not  reach  mere  uncertainty  or  indefinlteness  of  averment, 
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or  the  defect  of  pleading  legal  conclusiona.  Such  a  demurrer 
iB  not  regarded  as  of  the  same  Judicial  dignity  and  importance 
as  a  formal  demurrer.     State  ex  inf.  y.  Lumber  Co.,  212. 

14.  :  Methods  of  Proceeding.  Three  methods  of  proceed- 
ings are  authorized  by  the  Missouri  anti-trust  statutes:  first, 
by  indictment  or  information  as  for  a  felony,  if  the  offender 
is  a  natural  person;  second,  by  bill  in  equity  to  "prerent  and 
restrain/'  under  Sec  10303,  R.  S.  1909,  which,  Jurisdiction 
attaching  and  proof  being  made,  draws  to  itself  the  punishment 
prescribed  by  section  10304;  and,  third,  actions  at  common  law 
by  informaticms  in  the  nature  of  quo  trafranto,  where  all  de- 
fendants are  corporations.  The  statute  is  penal  in  its  nature, 
and  in  that  respect  is  like  the  United  States  Statute  (the 
Sherman  Act).     lb. 

15.  Suit  in  Equity:  Findings  of  Fact:  Appeal.  Where  the  plead- 
ings are  purely  equitable  and  frame  no  issues  of  fact  to  be 
tried  by  a  jury,  they  must  be  tried  by  the  court,  and,  it  being 
the  duty  of  the  Supreme  Court  upon  appeal  in  such  case  to 
examine  the  evidence  and  draw  its  own  conclusions  of  fact 
as  well  as  of  law,  a  failure  of  the  trial  court  to  make  special 
findings  is  not  prejudicial  error.    Harvey  y.  Long,  374. 

16.  Deed:  Delivery:  Husband  and  Wife:  Husband  Retaining  Poe- 
session  of  Conveyance  to  Wife.  A  husband  had  conveyed 
certain  of  his  lands  to  his  wife.  Afterward,  being  embarrassed 
financially,  he  thought  he  saw  an  opportunity  to  sell  the  tract 
he  had  conveyed  to  her,  and  he  promised  that  if  she  would 
sell  he  would  deed  to  her  the  land  now  in  controversy.  Her 
land  was  finally  sold  for  $9600,  of  which  sum  about  $2000  was 
applied  to  her  use.  Her  husband  then  made  and  acknowledged 
a  deed  to  the  wife  for  the  Ismd  he  had  promised  her,  and  took 
the  deed  home,  as  she  says,  and  read  it  to  her,  but  she  did  not 
accept  it  because  it  wasn't  '*just  the  way  she  thought  it  ought 
to  be.'*  Two  witnesses  testified  that  afterward  the  husband 
told  them  he  had  conveyed  the  land  to  his  wife.  Immediately 
after  the  husband's  death  a  friend  of  the  family,  after  a  talk 
with  the  widow,  pried  open  the  deceased's  desk,  took  therefrom 
the  deed  and  gave  it  to  the  widow,  who  had  it  recorded.  She 
afterward  sold  and  c<mveyed  the  land  to  the  defendant  and 
appropriated  the  purchase  price  to  her  own  use.  Her  son  brings 
suit  against  the  defendant  to  quiet  title.  Held,  that  the  de- 
fendant must  prevail,  the  evidence  showing  a  sufficient  delivery 
of  the  deed  to  the  wife.  [GRAVBS,  J.,  dissents  in  a  separate 
opinion,  in  which  WOODSON  and  BOND,  J  J.,  concur.]     lb. 

17.  Contributory  Negligence:  Not  Pleaded.  To  render  contributory 
negligence  available  as  an  afiHrmative  defense  it  must  be  pleaded; 
but  notwithstanding  it  is  not  pleaded,  if  plaintiffs  proof  shows 
his  contributory  negligence  to  an  extent  barring  recovery  as  a 
matter  of  law,  such  negligence  is  available  to  defendant  in 
support  of  its  demurrer  to  the  evidence,  which,  in  that  case, 
should  be  sustained.  But  if  contributory  negligence  is  not 
pleaded,  an  instruction  to  the  jury  based  on  defendant's  proof 
tending  to  establish  it  should  not  embody  it  Boesel  v.  Wells 
Fargo  ft  Co.,  463. 

18.  :  :  No  Appeal  by  Defendant.  Even  though  de- 
fendant has  not  appealed,  and  is  manifestly  satisfied  with 
the  verdict  rendered  for  it,  yet  if  plaintiffs  evidence  established 
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contributory  negligence  (though  not  pleaded)  to  such  an  extent 
that,  as  a  matter  of  law,  it  forbids  a  judgment  in  his  favor,  the 
judgment  will  not  be  reversed.    lb. 

19.  Will  Contest:  Case  for  Jury.  Where  there  is  substantial  evi- 
dence to  support  the  issue  of  testamentary  incapacity  and  undue 
influence  in  a  will  contest,  the  case  is  one  for  the  jury;  and 
in  such  case,  a  verdict  for  proponents  will  not  be  set  aside 
on  the  ground  that  it  is  against  the  weight  of  the  testimony, 
but  only  for  errors  in  giving  or  refusing  instructions  or  in  ad- 
mitting or  excluding  evidence.    Andrew  v.  Linebaugh,  623. 

20.  Res  Adjudicata:  Former  Appeal:  Reversal  With  Directions. 
Where  the  Supreme  Court  oh  an  appeal  from  a  judgm^it  in 
favor  of  plaintiffs  in  ejectment  reversed  the  judgment  and 
remanded  the  cause  ''to  be  proceeded  with  in  accordance  with 
this  opinion,"  the  trial  court  has  authority  to  try  the  case 
again,  and  is  not  restricted  to  entering  judgment  for  defend- 
ants, whether  an  amended  petition  (adding  a  count  in  equity 
for  reformation  of  a  deed)  be  filed  or  not,  and  if  filed  whether 
filed  with  or  without  objection,  unless  such  course  is  necessarily 
Inhibited  by  the  opinion.  [Following  Mangold  v.  Bi^on,  237 
Mo.  1.  c.  512.]     Wilcox  V.  Phillips,  664. 

21.  :  :  :  Not  Raised  In  Trial  Court.    Unless 

defendants,  after  a  reversal  of  a  judgment  for  plaintiffs  and 
a  remanding  of  the  cause  "to  be  proceeded  with  in  accordance 
with  this  opinion,"  move  for  a  judgment  in  the  trial  court 
without  a  retrial,  they  cannot  be  heard  to  contend  on  the 
second  appeal  that  such  court  had  no  authority  to  try  the  case 
again,  but  was  restricted  to  entering  judgment  for  them.    lb. 

22.   :    Equitable   Interference:    Removing  Void  Tax  Deed. 

Bven  though  the  tax  deed  and  judgment  be  void  on  their  face, 
a  second  count  in  the  petition  to  remove  the  deed  as  a  cloud 
on  the  title,  the  other  count  being  in  ejectment,  will  be  al- 
lowed,   lb. 

23.  Motion  to  Make  More  Definite  and  Certain:  Nonsuit:  New 
Trial:  Appeal.  Defendant's  motion  to  make  more  definite 
and  certain  having  been  overruled,  he  excepted  and  filed  a 
term  bill  of  exceptions,  after  which  his  answer  was  filed  by 
leave  of  court.  At  the  trial  the  judge  gave  a  perempton? 
instruction  for  defendant,  whereupon  plaintiff  took  a  nonsuit 
with  leave.  Afterward,  on  plaintiff's  motion,  the  nonsuit  was 
ordered  set  aside  and  a  new  trial  granted.  Defendant  appealed 
from  that  order.  Held,  that  the  order  granting  a  new  trial 
cannot,  on  this  appeal,  be  set  aside,  and  the  judgment  be  re- 
instated, on  the  grround  that  plaintiff's  petition  did  not  charge 
the  negligence  with  sufficient  particularity.  C^oUinsworth  v. 
Zinc  Co.,  602. 

PRIMARY  ELECTIONS.     See  Elections. 

PROHIBITION. 

1.  No  Joinder  of  Issues:  Juvenile  Court.  If  no  demurrer  to  the 
return  of  respondent  to  a  writ  of  prohibition  or  other  adversary 
pleading  is  filed  by  relator,  there  is  no  joinder  of  issues;  and 
in  such  condition  of  the  pleadings,  the  court  will  not  rule  on 
grave  questions  raised  by  relator's  brief,  such  as  the  constitu- 
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tionality  of  a  statute  creating  a  Juvenile  court  and  prescribing 
procedure  therein.  And  that  should  especially  be  the  course  pur- 
sued where  kindred  acts  of  the  Legislature  have  been  upheld  and 
respcHident  circuit  judge  in  his  return  states  that  his  purpose 
is  to  try  the  juvenile  relator  just  as  if  he  were  prosecuted  on 
the  same  charge  in  the  criminal  court,  and  it  is  manifest  relator 
is  not  likely  to  be  deprived  of  the  rights  and  privileges  granted 
to  him  under  the  Constitution  and  statutes.  State  ex  rel.  v. 
Kirby,  120. 

2.  Juvenile  Courts:  Only  One  Existent  Statute.  At  the 
present  time  there  is  only  one  valid  existing  statute  concerning 
Juvenile  courts  and  the  trial,  punishment  and  care  of  negli- 
gent  and  delinquent  children,  and  that  is  the  Act  of  April  11, 
1911,  Laws  1911,  p.  177;  and  an  information  against  such  a 
child  should  be  based  upon  said  statute,  and  the  procedure 
should  be  in  accordance  therewith,  which  means  that  the  trial 
is  to  be  in  accordance  with  "the  practice  and  procedure  pre- 
scribed by  law  for  the  conducting  of  criminal  cases."    lb. 

3.  Practice.  The  general  rule  of  practice  Is  that  the  right  to  the 
writ  of  prohibition  is  ordinarily  to  be  determined  upon  a  de- 
murrer to  the  petition,  or  upon  a  motion  to  quash  the  pre- 
liminary rule,  or  upcm  a  demurrer  to  the  return,  or  upon  a 
motion  for  the  writ,  which  motion  would  seem  to  be  practically 
equivalent  to  a  motion  for  Judgment  upon  the  return.  State 
ex  rel.  v.  Huck,  140. 


:    Imperfect   Pleadings.     Where  the  only  pleadings  in 

the  prohibition  case  are  the  petition  for  the  writ,  the  return  to 
the  preliminary  writ,  and  the  reply  to  said  return,  and  each 
material  averment  in  the  return  is  denied  in  the  reply,  and 
there  is  no  stipulation  as  to  the  facts  or  any  agreed  state- 
ments of  the  facts,  and  no  testimony  taken  by  a  commissioner, 
and  no  motion  for  judgment  upon  the  return,  and  the  respond- 
ent circuit  Judge  in  his  return  indicates  his  perfect  willingness 
to  follow  the  decision  In  a  kindred  pending  case,  the  writ  will 
be  discharged.    lb. 

Receiver:    Appointment    In    Vacation:    Injunction:    No    Bond. 

The  circuit  Judge,  In  vacation,  upon  the  presentation  of  a 
petition  by  resident  stockholders  of  a  foreign  Insurance  com- 
pany, which  was  not  licensed  to  do  business  In  this  State  but 
whose  principal  business  office  was  here,  charging  a  waste  of  Its 
domestic  assets  by  its  officers  and  a  fraudulent  appropriation 
thereof,  and  praying  for  an  Injunction  and  the  appointment  of 
a  receiver,  without  requiring  a  bond  or  notice.  Issued  a  temporary 
writ  of  Injunction,  and  appointed  a  receiver  (requiring  him 
to  give  bond)  and  a  commissioner  to  take  testimony,  and 
thereupon  the  plaintiffs  petitioned  the  court  to  rule  defendants 
(the  company  and  Its  officers)  to  show  cause  why  the  appoint- 
ment of  the  receiver  should  not  stand,  which  was  accordingly 
done  and  a  day  set  for  the  hearing;  and  pending  that  order, 
defendants  applied  for  and  received  a  writ  of  prohibition  di- 
rected to  said  circuit  Judge,  requiring  him  to  show  cause  for 
the  further  exercise  of  Jurisdiction  in  the  case.  Held,  that  the 
court  had  Jurisdiction  over  the  matter  of  appointing  a  receiver, 
and  there  is  no  showing  of  an  abuse  of  jurisdiction,  and  the  writ 
Is  quashed,  and  the  proceedings  dismissed.  State  ex  rel.  v. 
McQuiUin,  164. 
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6.   :      -.        If      the      circuit      court      has      juris- 

dictioi)  of  the  parties  and  subject-matter,  a  writ  of  prohibition 
requiring  the  court  to  revoke  the  appointment  of  a  receiver, 
should  not  issue  pending  the  consideration  of  a  timely  rule  to 
show  cause  why  the  appointment  should  not  stand,  since  an 
opportunity  should  be  given  said  court  to  make  a  ruling  within 
its  jurisdiction.    lb. 

7.  Appeflate  Jurisdiction:  Constitutional  Question:  In  Court  cf 
Appeals:  Motion  to  Transfer.  It  is  not  the  duty  of  a  court  of 
appeals,  upon  the  filing  of  a  motion  therein  to  transfer  a  pend- 
ing cause  to  the  Supreme  Court,  on  the  ground  that  a  proper 
determination  of  the  issues  involves  a  construction  of  a  certain 
section  of  the  Constitution,  to  immediately  transfer  said  cause, 
without  an  examination  of  such  question  and  a  determination 
of  whether  or  not  it  has  Jurisdiction.  The  Court  of  Appeals 
is  entitled  to  a  reasonable  time  to  investigate  the  ground  of 
the  motion,  and  may  take  the  motion  with  the  case.  State 
ex  rel.  v.  Ellison,  585. 

8.   :    :    :    :    Public    Highway:    Nuisance. 

Relator  was  sued  for  maintaining  a  blasting  powder  mill  near 
a  railroad  track,  charged  to  be  a  nuisance,  and  for  damages  in- 
curred by  plaintiff  from  an  explosion  in  the  glaze  building  cf 
the  plant,  whereby  she  was  injured  while  a  passenger  on  a 
train  on  said  track,  and  for  said  injuries  she  recovered  a  ver- 
dict for  $2000.  Relator  asked  the  court  to  Instruct  the  Jury 
that  the  railroad  was  not  a  public  highway  within  the  meaning 
of  section  41  of  article  12  of  the  Constitution,  which  the  court 
declined  to  do,  and  on  its  appeal  to  the  Court  of  Appeals  relator 
filed  its  motion  therein  asking  that  court  to  transfer  the  case 
to  the  Supreme  Court  on  the  ground  that  its  proper  deter- 
mination involved  a  construction  of  that  section  of  the  Constitu- 
tion. The  court  announced  that  the  motion  would  be  taken 
with  the  case,  and  has  not  pronounced  Judgment  on  the  validity 
of  the  motion.    Held,  no  ground  for  compulsory  transfer.     lb. 

QUARANTINE. 

Taxes:  interest.  While  the  widow  holds  real  estate  belonging  to 
her  husband  at  the  time  of  his  death,  under  her  widow's 
quarantine,  she  is  not  chargeable  with  taxes  on  the  property, 
nor  with  rents — although  she  may  have  purchased  at  the  ad- 
ministrator's sale  and  after  having  received  a  deed  from  him, 
remained  in  possession  and  claimed  adversely  to  the  heirs. 
Shoultz  V.  Lee,  719. 

QUIETING  TITLE. 

Order  of  Publication:  Lost  Files:  Newspaper  Itself  as  Evidence: 
Name  of  Party.  Where,  in  a  suit  by  Katie  A.  Viger  to  recover 
land,  the  old  files  and  papers'  and  Judgment  roll,  including  the 
order  of  publication  in  the  tax  suit,  are  shown  to  be  lost,  the 
trial  court  may  permit  the  newspaper  in  which  the  order  was 
printed  to  be  introduced  in  evidence,  as  the  best  evidence  ob- 
tainable, to  show  that  the  notice  was  directed  to  Kittle  A. 
Vigar  and  not  to  Katie  A.  Viger.    Miller  v.  Keaton,  708. 

QUO  WARRANTO. 

1.  Jury  Trial.  Corporations,  Joined  in  an  information  in  the  nature 
of  a  writ  of  QUO  warranto,  brought  in  the  Supreme  Court  to 
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oust  them  of  their  franchises,  being  a  civil  action,  are  not 
entitled  to  a  trial  by  Jury.    State  ex  inf.  v.  Lumber-  Co.,  212. 


2.  :    Timely   Request.     A  request  for  a  jury   trial,   made 

by  corporations  in  a  quo  warranto,  not  of  the  court,  but  for 
the  first  time  of  the  commissioner  appointed  by  the  court  to 
take  the  eyidence,  is  not  timely  made;  and  even  if  tbey  were 
legally  entitled  to  a  jury,  their  right  thereto  was  waived  by  the 
untimeliness  of  the  request.    lb. 

3.  Misjoinder:  Dismlaeal  as  to  Certain  Respondents.  The  fact  that 
the  State  dismisses  the  proceeding  against  certain  corporations 
joined  as  respondents  in  an  information  in  the  nature  of  a 
quo  warranto,  cannot  be  held  to  amount  to  a  misjoinder  of 
the  remaining  respondents.    lb. 

4.  Sufficient  Petition:  Distinction.  A  distinction  is  to  be  drawn 
between  an  information  in  the  nature  of  a  quo  warranto  to 
oust  corporations  of  their  franchises  for  the  doing  of  an  un- 
lawful thing,  and  one  for  doing  a  lawful  thing  In  an  unlawful 
way.  An  information  sufficient  for  the  former  might,  owing 
to  a  lack  of  statement  of  facts,  be  wholly  insufficient  for  the 
latter.  [Comparing  State  ex  rel.  v.  Mo.  Pac.  Ry.  Co.,  240  Mo. 
1.  c  48,  and  SUte  ex  rel.  v.  Standard  Oil,  218  Mo.  1.  c.  366.]     lb. 

5.  :   Answering  Over.    An  information  in  the  nature  of  a 

quo  warranto,  charging  a  combination  in  restraint  of  trade  to 
do  an  unlawfyl  thing,  in  the  language  of  the  anti-trust  statute, 
will  be  held  to  be  sufficient,  if  respondents  file  no  formal 
demurrer,  and  answer  over  before  the  appointment  of  the 
commissioner  to  take  testimony,  or,  by  consent  of  court,  there- 
after,   lb. 


6.  :    Demurrer  Ore  Ten  us.     A  demurrer  ore  tenus    will 

not  reach  mere  uncertainty  or  indefinlteness  of  averment,  or 
the  defect  of  pleading  legal  conclusions.  Such  a  demurrer 
is  not  regarded  as  of  the  same  judicial  dignity  and  importance 
as  a  formal  demurrer.    lb. 

7.  Methods  of  Proceeding.  Three  methods  of  proceedings  are 
authorized  by  the  Missouri  anti-trust  statutes:  first,  by  indict- 
ment or  information  as  for  a  felony,  if  the  offender  is  a  natural 
person;  second,  by  bill  in  equity  to  "prevent  and  restrain," 
under  Sec.  10303,  R.  S.  1909,  which,  jurisdiction  attaching  and 
proof  being  made,  draws  to  itself  the  punishment  prescribed 
by  section  10304 ;  and,  third,  actions  at  common  law  by  informa- 
tions in  the  nature  of  quo  toarranto,  where  all  defendants  are 
corporations.  The  statute  is  penal  in  its  nature,  and  in  that 
respect  is  like  the  United  States  Statute  (the  Sherman  Act), 
lb. 

8.  Limitations:  Quo  Warranto.  A  proceeding  by  the  State  upon 
an  information  in  the  nature  of  a  quo  warranto  to  oust  cor- 
porations from  their  franchises  for  a  violation  of  the  anti-trust 
statutes,  is,  under  Sec.  1890,  R.  S.  1909,  aided  by  section  1914. 
barred  by  limitations  in  three  years.  Those  are  specific  stat- 
utes on  the  subject,  and  specifically  include  the  State  in  such 
cases.     lb. 

9.   :  When  Begin  to  Run.    But  such  limitation  is  not  to  be 

applied  in  all  cases  to  the  day  of  making  and  entering  into 
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the  illegal  conspiracy  or  combination  in  restraint  of  trade, 
but  Is  properly  applied  to  the  date  of  the  last  proven  overt 
act  pursuant  to  such  combination;  and  the  action,  being  a  civil 
one,  is  not  barred,  unless  three  years  have  expired  since  said 
last  overt  act    lb. 

10.  Jurisdiction.  The  Interstate  Commerce  Act  does  not  oust  the 
Supreme  Court  of  its  power  to  oust  foreign  corporations  li- 
censed  to  do  business  in  this  State,  who  have  violated  its  anti- 
trust statutes.     lb. 

RAIUIOADS. 

1.  Locomotives:  Safety  Devices:  Act  of  1913:  No  Specific  Allega- 
tions. A  petition  flled  by  the  prosecuting  attorney,  charging  the 
defendant  railroad  company  with  having  operated  a  train  in 
this  State  without  having  first  equipped  its  engine  with  the 
numerous  devices  prescribed  by  the  Act  of  1913,  Laws  1913, 
p.  180,  but  charging  no  specific  violation  of  said  act,  but  iur 
general  terms  stating  that  the  defendant  did  on  June  23,  191S, 
"wilfully  and  unlawfully  fail,  neglect  and  refuse  to  comply 
with  the  requirements  of  said  sections  1  to  4  inclusive  of  the 
act  aforesaid"  and  nothing  more,  states  no  cause  of  action,  and 
a  Judgment  based  thereon  cannot  stand.  State  ex  rel.  v.  Rail- 
road, 167. 

2.   : :  :  :  Constitutional  Questions.    And 

said  petition  failing. to  state  a  cause  of  action,  constitutional 
objections  to  said  act,  though  timely  and  properly  made,  will 
not  be  considered,  but  the  judgment  will  simply  be  reversed, 
lb. 

3.  Avoiding  Contract:  Riding  in  Freight  Car:  Excuses  not 
Pleaded.  I^aintiff  havinj  in  his  reply  undertaken  to  avoid 
the  force  and  effect  of  a  contract  pleaded  by  defendant  as  a 
defense  to  his  cause  of  action,  should  be  confined  in  his  proof 
to  the  things  averred  in  avoidance.  The  freight  car,  loaded 
with  four  horses  and  household  furniture,  in  which  plaintiff  was 
riding,  was  wrecked,  caused  by  the  car  ahead  leaving  the  track, 
toppling  over  the  car  in  which  plaintiff  was  riding,  whereby  he 
was  severely  injured.  The  company's  answer  pleaded  that  the 
contract  signed  by  plaintiff  required  him  to  ride  in  the  caboose, 
and  that  if  he  had  done  so  he  would  not  have  been  injured. 
Plaintiff's  reply  set  up  various  things  to  avoid  the  force  and 
effect  of  that  contract,  namely,  that  plaintiff  was  a  minor,  that  it 
was  void  under  the  statutes  of  Kansas  in  which  the  accident 
occurred  and  the  contract  was  made,  and  void  for  want  of  con- 
sideration. Held,  that  it  was  improper  to  permit  plaintiff  to 
show  that,  whilst  the  freight  car  was  being  switched  into  the 
train,  it  was  so  forcibly  struck  by  another  car  that  the  parti- 
tion which  plaintiff  had  erected  between  the  goods  and  horses 
was  broken  down,  and  for  this  reason  he  was  compelled  to 
ride  in  the  stock  car  rather  than  in  the  caboose.  Such  new 
matter  (being  in  avoidance  of  the  contract)  should  have  been 
pleaded.     Scrivner  v.  Railroad,  421. 


:  :  :  Contributory  Negligence.     In  such 

case,  violation  of  the  alleged  contract  cannot  be  considered  as  a 
mere  matter  of  contributory  negligence,  and  therefore 
plaintiff  had  the  right  to  show  all  the  circumstances  to  rebut 
that  issue.  Plaintiff  having,  in  his  reply,  pleaded  that  the  con- 
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tract  was  void  for  certain  specified  reasons,  defendant  was  not 
required  to  anticipate  or  expect  other  reasons,  but  had  a  right 
to  rely  on  those  alleged.     Scrivner  v.  Railroad,  42L 

5.  Carrier  and  Passenger:  Express  Contract:  Drover's  Pass.  The 
relationship  of  carrier  and  passenger  may  be  created  by  either 
an  express  or  an  implied  contract;  and  where  the  carrier 
and  the  shipper  entered  into  a  written  agreement  for  the 
shipment  of  stock  and  household  furniture,  whereby  it  was 
agreed  that  the  shipper  might  accompany  the  stock  and  ride 
in  the  caboose,  on  a  drover's  pass,  the  relationship  of  carrier 
and  passenger  existed,  but  it  was  created  by  an  express  con- 
tract, and  the  carrier's  liability  is  limited  thereby.  Restrictions 
in  such  contracts  requiring  the  shipper  to  ride  in  the  caboose 
and  not  in  the  freight  car  carrying  the  stock  or  freight  are 
reasonable  and  valid.    lb. 

6.    :  :  :   No  Liability  for  Injuring  Shipper. 

Plaintiff's  four  horses  and  some  household  furniture  were  loaded 
into  a  freight  car  for  shipment,  and  he  and  the  railroad  com- 
pany entered  into  a  written  agreement  whereby  he  was  to  ac- 
company the  stock,  on  a  drover's  pass,  and  to  "remain  in  the 
caboose  attached  to  the  train  drawing  said  car  while  the  train 
is  in  motion"  and  to  "be  on  no  freight  or  other  car  while 
switching  is  being  done  at  stations."  Plaintiff  was  riding  in  the 
freight  car  containing  the  stock  when  another  in  front  left  the 
track,  toppling  it  over,  and  badly  crippling  him.  If  he  had  been 
riding  in  the  caboose  he  would  not  have  been  injured.  Held, 
that  the  carrier  had  a  right  to  impose  the  conditions  in  the  con- 
tract, that  plaintiff's  riding  in  the  freight  car  was  in  violation 
of  them,  and  he  cannot  recover  for  his  injuries,  unless  said  re^ 
strictions  were  waived  by  the  company.  Plaintiff  was  not  in 
fact  a  passenger,  because  not  riding  where  his  contract  said 
he  should  ride.    lb. 

7.   :  :   Right  In  Stock  Car:   "In   Motion"   Defined. 

Where  the  express  contract  requires  the  shipper  to  ride  in 
the  caboose  when  the  train  is  in  motion,  and  makes  it  in- 
cumbent upon  him  to  look  after  the  stock  and  feed  and  water 
them  while  in  transit,  it  does  not  authorize  him  to  ride  in 
the  stock  car  while  the  train  is  in  motion;  and  the  train  is 
not  "in  motion"  when  it  stops  at  stations  and  watering  places, 
and  It  Is  only  at  such  times  and  places  that  the  shipper  has 
the  right,  or  it  is  his  duty,  to  go  into  the  car  to  care  for  the 
stock.     lb. 


8.   :    :    :    Waiver.      Where    the    defendant 

pleaded  an  express  contract  of  carriage  on  a  freight  train,  and 
the  facts  show  a  clear  violation  of  that  contract  was  a  proxi- 
mate cause  of  the  injury,  and  plaintiff's  reply  avers  the  contract 
was  void,  but  does  not  plead  that  it  was  waived,  waiver  cannot 
be  considered.    lb. 

RECEIVER. 

1.  In  Vacation.  Under  certain  conditions,  such  as  to  prevent 
irreparable  injury  or  the  defeat  of  justice,  a  circuit  judge 
has  power  in  vacation  to  ar point  a  receiver  in  either  a  legal 
or  equitable  proceeding — ^but  only  after  due  notice  or  upon 
such  conditions  as  will  secure  a  prompt  hearing  of  the  right 
to  make  and  continue  the  appointment.  State  ex  rel.  v.  Mc- 
QulUln,  164. 
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2.   :    Prohibition.     If  the  circuit  court  has  Jurisdiction   of 

the  parties  and  subject-matter,  a  writ  of  prohibition  requiring 
the  court  to  revoke  the  appointment  of  a  receiver,  should  not 
issue  pending  the  consideration  of  a  timely  rule  to  show  cause 
why  the  appointment  should  not  sta^d,  since  an  opportunity 
should  be  given  said  court  to  make  a  ruling  within  its  juris- 
diction,   lb. 

3.  To  Prevent  Waste:  Corporation.  By  the  rules  of  equity  and 
under  the  statutes  the  stockholders  of  a  corporation  have  the 
right  to  maintain  an  action,  for  the  benefit  of  the  corporation, 
to  recover  assets  wasted  or  fraudulently  appropriated  to  them- 
selves by  its  officers,  in  case  of  the  refusal  of  the  directors  to 
institute  such  suit    lb. 


4.   :   Petition.     And  a  petition  of  stockholders  whose  rea^ 

sonable  intendment  is  to  obtain  the  appointment  of  a  receiver 
to  recover  assets  wasted  or  fraudulently  appropriated,  will  be 
sufficient  to  give  the  court  jurisdiction,  although  lacking  in 
definiteness  or  precision  of  statement.    lb. 

5.  Company  Organized  in  Anotlier  State.  If  a  proceeding  has 
been  brought  against  a  corporation  in  the  State  of  its  franchise 
to  administer  its  assets,  the  proceedings  in  this  State,  where 
it  has  not  been  licensed  to  do  business  but  has  its  principal  office, 
must  be  conducted  under  the  auspices  of  and  as  auxiliary  to 
the  receiver  appointed  by  its  home  State  and  where  the  bulk 
of  its  assets  is  located.    lb. 

6.   :  Foreign  Receiver  Made  Party.    A  receiver  appointed 

by  the  State  of  the  corporation's  domicile  cannot  as  a  matter 
of  legal  right  demand  to  be  made  a  party  to  an  action  brought 
by  its  resident  stockholders  to  have  a  receiver  appointed  to 
recover  wasted  assets,  yet  such  a  substitution  is  authorized 
upon  principles  of  comity.    lb. 

7.  Injunction:  No  Bond:  Writ  of  Prohibition.  The  circuit  judge, 
in  vacation,  upon  the  presentation  of  a  petition  by  resident 
stockholders  of  a  foreign  insurance  company,  which  was  not 
licensed  to  do  business  in  this  State  but  whose  principal 
business  office  was  here,  charging  a  waste  of  its  domestic  assets 
by  its  officers  and  a  fraudulent  appropriation  thereof,  and  pray- 
ing for  an  injunction  and  the  appointment  of  a  receiver,  with- 
out requiring  a  bond  or  notice,  issued  a  temporary  writ  of 
injunction,  and  appointed  a  receiver  (requiring  him  to  give 
bond)  and  a  commissioner  to  take  testimony,  and  thereupon 
the  plaintiffs  petitioned  the  court  to  rule  defendants  (the  com- 
pany and  its  officers)  to  show  cause  why  the  appointment  of 
the  receiver  should  not  stand,  which  was  accordingly  done  and 
a  day  set  for  the  hearing;  and  pending  that  order,  defendants 
applied  for  and  received  a  writ  of  prohibition  directed  to  said 
circuit  judge,  requiring  him  to  show  cause  for  the  further 
exercise  of  jurisdiction  in  the  case.  Held,  that  the  court  had 
jurisdiction  over  the  matter  of  appointing  a  receiver  and  there 
is  no  showing  of  an  abuse  of  jurisdiction,  and  the  writ  is  quashed, 
and  the  proceedings  dismissed.     lb. 

REMAINDERMEN  OR  COTENANTS.    See  Conveyancet. 

REMARKS  OF  COUNSEL.     See  Attorneys,  4. 
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RENTS. 

Tax  Deed:  Allowance  for  Taxes  Paid  and  Rents.  Purchasers  at  a 
void  tax  sale  are  to  be  allowed  for  taxes  paid  by  them  since  their 
purchase,  and  they  are  also  chargeable  for  rents  if  in  possession 
under  their  deed.     Wilcox  v.  Phillips,  664. 

RES  JUDICATA. 

1.  Demurrer  to  One  Issue:  Judgment  and  Reversal  on 
Another.  Where  the  trial  court.  In  a  will  contest,  by 
sustaining  a  demurrer,  ruled  Uiere  was  no  sufiScIent 
evidence  to  sustain  the  pleaded  issue  of  testator's  incapacity 
to  make  a  will,  but  submitted  the  case  to  the  Jury  on  the 
issue  of  undue  influence,  and  the  Jury  found  for  contestants  on 
that  issue;  and  on  appeal  by  conteetees  only,  the  court  held 
there  was  no  substantial  evidence  of  undue  influence,  but  that 
there  was  such  evidence  of  testator's  incapacity  as  entitled 
contestant  to  go  to  the  Jury  on  that  Issue,  and  remanded  the 
cause  for  a  new  trial  "in  accordance  with  the  views"  therein 
expressed,  the  contestant  is  entitled  to  a  new  trial  and  a  verdict 
of  the  Jury  upon  that  issue.  The  court  adheres  to  its  pronounce- 
ment made  on  the  former  appeal  that  it  was  not  shut  up  to  the 
one  course  of  reversing  the  verdict  and  directing  a  Judgment 
probating  the  will.    Turner  v.  Anderson,  1. 

2.  Former  Appeal:  Holding  of  Substantial  Evidence: 
Remanded  for  New  Trial:  Same  Holding  on  Second  Appeal. 
Although  the  court  on  the  former  appeal  held  there  was  sub- 
stantial evidence  of  testator's  incapacity  to  make  the  will,  and 
remanded  the  case  for  a  new  trial  on  that  issue,  and  the  Jury 
on  a  trial  of  that  issue  found  there  was  no  will,  the  Supreme 
Court  on  an  appeal  from  a  Judgment  on  that  verdict  will  not 
hold  that  the  question  of  substantial  evidence  to  sustain  the 
verdict  is  res  adjudieata,  but  will  again  review  the  evidence 
to  the  extent  of  determining  whether  or  not  it  was  sufficiently 
substantial  to  sustain  the  verdict,  where  contestees'  counsel  on 
the  former  appeal  were  not  without  some  Justification  in  re- 
cusing to  brief  the  question  of  testamentary  incapacity.  But 
in  so  ruling  it  will  not  hold  as  wholly  without  significance  the 
facts  that  on  the  former  appeal  the  court  were  unanimous 
that  the  issue  of  testamentary  incapacity  was  for  the  Jury,  that 
on  a  retrial  the  Jury  found  the  issue  against  proponents,  and 
that  the  trial  Judge  refused  to  set  the  verdict  aside  as  against 
the  weight  of  the  evidence.    lb. 

3.  Second  Hearing:  Correcting  Errors  at  First:  Stare  Decisis. 
The  stiff  general  rule  Is  that  the  lower  court  is  bound  by 
pronouncements  mado  by  the  Supreme  Court  In  a  prohibition 
proceeding  arresting  the  trial  of  a  case,  and  so  is  the  Supreme 
Court  upon  an  appeal  from  a  Judgment  rendered  by  the  trial 
court  in  pursuance  to  such  pronouncements.  They  become  the 
law  of  the  case,  and  certainty  in  the  law  and  the  necessity  for 
ending  litigation  require  that  they  be  rigidly  adhered  to  In 
all  subsequent  proceedings  in  the  same  case  except  where, 
upon  a  second  hearing,  it  Is  apparent  that  palpable  injustice 
has  been  done  by  them  and  no  injury  would  result  from  a  dif- 
ferent decision,  and  even  then  the  exception  is  to  be  applied 
with  rare  circumspection.    Kansas  City  v.  Land  Co.,  895. 

4.  Former  Appeal:  Reversal  with  Directions.  Where  the  Supreme 
Court  on  an  appeal  from  a  Judgment  in  favor  of  plaintiffs  in 
ejectment  reversed  the  Judgment  and  remanded  the  cause  'to 
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be  proceeded  with  in  accordance  with  this  opinion/'  the  trial 
court  has  authority  to  try  the  case  again,  and  is  not  restricted 
to  entering  judgment  for  defendants,  whether  an  amended 
petition  (adding  a  count  in  equity  for  reformation  of  a  deed) 
be  filed  or  not,  and  if  filed  whether  filed  with  or  without  ob- 
jection, unless  such  course  is  necessarily  inhibited  by  the  opin- 
ion. [Following  Mangold  v.  Bacon,  237  Mo.  1.  c.  512.]  Wilcox 
V.  Phillips.  664. 


5.  :  :  Not  Raised  in  Trial  Court    Unless  defendants, 

after  a  reversal  of  a  judgment  for  plaintiffs  and  a  remanding 
of  the  cause  '*to  be  proceeded  with  In  accordance  with  this 
opinion,"  move  for  a  judgment  in  the  trial  court  without  a 
retrial,  they  cannot  be  heard  to  contend  on  the  second  appeal 
that  such  court  had  no  authority  to  try  the  case  again,  but 
was  restricted  to  entering  judgment  for  them.    lb. 

SAX,ES  AND  REFUSING  TO  SELU    See  Combination  in  Restraint 
of  Trade,  23,  24. 

STARE  DECISIS.    See  Res  Adjudicata,  3. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Juvenile  Courts:  Only  One  Existent  Statute.  At  the  present 
time  there  is  only  one  valid  existing  statute  concerning  juve- 
nile courts  and  the  trial,  punishment  and  care  of  negligent 
and  delinquent  children,  and  that  is  the  Act  of  April  11, 
1911,  Laws  1911,  p.  177;  and  an  information  against  such  a 
child  should  be  based  upon  said  statute,  and  the  procedure 
should  be  in  accordance  therewith,  which  means  that  the  trial 
is  to  be  in  accordance  with  "the  practice  and  procedure  pre- 
scribed by  law  for  the  conducting  of  criminal  cases."  State  ex 
rel.  V.  Kirby,  120. 

2.  Courthouse:  Election  for  Bonds:  No  Recital  of  No  Building 
Fund.  The  Act  of  1913  (Laws  1913.  p.  121)  does  not  make  It 
compulsory  upon  county  courts  to  create  the  building  fund  au- 
thorized by  section  two  thereof,  and  it  is  not  a  prerequisite 
to  a  valid  election  for  the  issuance  of  courthouse  bonds,  that 
the  petition  presented  to  the  county  court  asking  for  such  an 
election,  or  that  the  order  of  the  court  ordering  the  election, 
contain  a  recital  that  the  courthouse  cannot  be  built  out  of  the 
building  fund  authorized  by  said  section  two.  Such  recital  is 
not  jurisdictional.    State  ex  rel.  v.  Gordon,  145. 

3.   :    :     Sufficient    Building    Fund:     Equity.      Where 

there  is  a  sufficient  building  fund  on  hand,  created  in  pursu- 
ance to  section  two  of  the  Act  of  1913,  Laws  1913,  p.  121, 
to  erect  a  courthouse  or  other  public  building,  without  resort 
to  an  election  to  authorize  the  issuance  of  bonds,  the  county 
court,  at  the  Instance  of  taxpayers,  may  be  enjoined  from 
ordering  such  an  election,  because  in  equity  such  an  election 
should  not  be  held.    lb. 

Sufficient  Petition:    In  Terms  of  Statute.     As 


a  rule,  when  the  statute  fixes  the  terms  of  a  pleading,  a  sub- 
stantial compliance*  with  them  is  sufficient;  and  as  the  statute 
prescribes  the  terms  of  the  petition  to  be  presented  to  the 
county  court  asking  that  an  election  be  held  to  authorize  the 
issuance  of  bonds  for  the  building  of  a  courthouse,  and  does 
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not  say  that  it  shall  contain  a  recital  that  there  is  not  suf- 
ficient money  pertaining  to  the  building  fund  to  build  it,  an 
omission  of  such  a  recital  does-  not  show  a  lack  of  jurisdiction 
in  the  court  to  order  the  election.    State  ex  rel.  v.  Gordon,  145. 


5.   :   :    Notice:    Rate  of  Increased  Taxation.    Section 

9  of  the  Act  of  1913,  Laws  1913,  p.  121,  is  intended  to  apply 
to  both  elections  authorized  by  statute  for  raising  money  to 
build  a  courthouse,  namely,  the  election  to  authorize  the  issu- 
ance and  sale  of  bonds,  and  the  election  to  authorize  an  in- 
crease in  the  rate  of  taxation  to  create  a  special  fund  without 
bonds;  and  some  of  its  requirements  are  applicable  to  the  one. 
and  others  to  the  other.  That  section  does  not  mean  that  the 
notice  to  authorize  the  issuance  of  bonds  shall  specify  ''the 
rate  of  the  increase  of  the  tax  levy."  The  Legislature  Itself 
so  construed  that  section  by  prescribing  the  form  of  the  ballot 
for  a  bond  election,  which  contains  no  words  about  an  increase 
of  the  tax  rate,  and  by  the  further  proYision  that,  if  the  bonds 
are  authorized,  the  court  shall  levy  an  annual  tax  sufl^cient 
to  pay  the  interest  and  to  create  a  sinking  fund  sufficient  to 
extinguish  the  entire  debt  within  twenty  -years.  [Following 
Benton  v.  Scott,  168  Mo.  378.]    lb. 

6.  Constitutional  Statute:  Title:  Reversing  Number  of  Chapter 
and  Article.  The  fact  that  in  the  title  to  the  amendatory  act 
the  number  of  the  chapter  and  the  number  of  the  article  of 
the  Revised  Statutes  sought  to  be  amended,  were  reversed  or 
swapped  about,  will  not  be  held  to  invalidate  the  amendatory 
act,  if,  by  regarding  the  numbers  of  the  chapter  and  article  as 
surplusage,  a  sufficient  and  correct  title  of  the  subject  matter 
and  contents  remains.  Tested  by  that  rule  the  Anti-Trust  Act 
of  1907  (Laws  1907,  pp.  374,  377),  being  secUons  10310,  10312 
and  10304,  Revised  Statutes  1909,  are  not  unconstitutional 
State  ex  inf.  v.  Lumber  Co.,  212. 

7.  Combinations  In  Restraint  of  Trade:  i\4ethods  of  Proceeding. 
Three  methods  of  proceedings  are  authorized  by  the  Missouri 
anti-trust  statutes:  first,  by  indictment  or  information  as  for 
a  felony,  if  the  offender  is  a  natural  person;  second,  by  bill  in 
equity  to  "prevent  and  restrain,"  under  Sec.  10303,  R.  S.  1909, 
which.  Jurisdiction  attaching  and  proof  being  made,  draws  to 
itself  the  punishment  prescribed  by  section  10304;  and,  third, 
actions  at  common  law  by  informations  in  the  nature  of  quo 
warranto,  where  all  defendants  are  corporations.  The  statute 
is  penal  in  its  nature,  and  in  that  respect  is  like  the  United 
States  Statute  (the  Sherman  Act).     lb. 

8.  Cause  of  Action:  Conspiracy  Between  Commission  Merchants 
Not  to  Buy  from  or  Sell  to  Another  Commission  Merchant: 
Damages.  Sections  10298-10305,  Revised  Statutes  1909,  for- 
bidding a  combination  "in  restraint  of  trade  or  competition  in 
the  importation,  transportation,  manufacture,  purchase  or  sale 
of  any  product  or  commodity  in  this  State  or  any  article  or 
thing  bought  or  sold  whatsoever,"  and  giving  to  "any  person 
injured  in  his  business  or  property"  by  such  combination  the 
right  to  "recover  threefold  the  damages  by  him  sustained," 
do  not  give  to  a  commission  merchant  a  cause  of  acticxi  against 
other  commission  merchants  engaged  in  buying  and  selling 
live  stock  for  entering  into  a  pool  and  combination  to  neither 
sell  to  nor  buy  from  him  live  stock,  nor  to  permit  any  other 
commission  merchant  to  remain  a  member  of  their  live-stock 
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exchange  who  either  sells  to  or  buys  from  him.  Such  com- 
mission merchant  is  not  engaged  in  trade,  but  is  simply  the 
agent  of  those  who  are.  Nor  could  a  combination  between  the 
other  commission  merchants  result  in  "restraint  of  competition 
In  the  importation,  transportation,  manufacture,  purchase  or 
sale  of  any  product  or  commodity  in  this  State."  Nor  are 
such  other  commission  merchants  purchasers  within  the  mean- 
ing of  the  statute,  since  the  combination  was  not  entered  into 
for  the  purpose  of  doing  the  things  prohibited  by  the  statute, 
but  solely  to  injure  the  said  merchant's  commission  business. 
In  order  that  such  commission  merchant  may  have  a  cause  of 
action  under  such  statutes  against  the  other  commission  mer- 
chants composing  the  association  or  exchange,  it  is  necessary 
both  to  allege  and  prove  that  as  a  result  of  such  combination 
injury  resulted  to  plaintiffs  patrons  or  customers,  or  to  stock 
raisers  or  shippers,  or  to  the  trade  in  live  stock  at  the  particular 
Btock  yards,  or  that  importation  of  live  stock  thereto  or  trans- 
portation of  live  stock  therefrom  was  lessened.  Live  Stock  Co. 
V.  Browning,  324. 

9.  History  of  Statute:  Combinations  In  Restraint  of  Trade.  To 
properly  ascertain  the  meaning  of  a  remedial  statute  it  is 
the  duty  of  courts  to  read  it  in  the  light  of  Its  historical  setting, 
to  hold  in  view  the  existing  evils  it  was  intended  to  abolish, 
and  to  examine  the  instrumentalities  provided  by  the  Legislature 
for  their  destruction ;  and  if  the  anti-trust  statutes  are  so  viewed, 
it  is  apparent  that  their  purpose  was  to  prohibit  pools  and 
combinations  that  would  restrict  commerce  or  increase  the  prices 
of  the  necessaries  of  life,  either  by  limiting  competitioiy  or  the 
supply,  or  by  "boycotts"  or  rebates  to  drive  small  dealers  out 
of  business.  They  never  were  intended  to  give  to  a  mere  agent 
engaged  in  the  purchase  and  sale  of  any  such  necessary 
for  others  the  right  to  recover  damages  from  other  such  agents 
for  the  mere  refusal  to  buy  from  or  sell  to  him.    lb. 

10.  Negligence:  Employing  Child  to  Operate  an  Elevator:  Penal 
Statute.  The  statute  (Sec.  1723,  R.  S.  1909)  making  it  a  mis- 
demeanor, in  either  parent  or  employer,  to  employ  any  child 
under  sixteen  years  of  age  in  operating  or  assisting  in  operating 
any  passenger  or  freight  elevator,  is  a  penal  statute,  and  like 
other  penal  statutes  must  be  strictly  construed,  and  in  order 
for  plaintiff  to  recover  civil  damages  for  a  violation  thereof, 
since  it  imposes  no  liability  but  the  criminal  one,  the  evidence 
must  clearly  establish  a  criminal  infraction  thereof,  namely, 
that  plaintiff  was  in  fact  employed  by  defendant.  Further- 
more, if  the  injury  is  one  that  happened  by  causes  independent 
of  a  violation  of  the  statute,  no  action  arises  on  the  basis  of  a 
violation  thereof. 

Held,  by  WOODSON,  J.,  concurring,  that  the  statute  (Sec.  1723, 
R.  S.  1909),  means  that  plaintiff,  being  under  sixteen  years 
of  age,  could  not  in  any  legal  way  be  employed  to  operate 
or  assist  in  operating  an  elevator,  and  should  not  be  shorn 
of  its  humane  purpose  (as  was  the  railroad  trespass  statute 
— ^by  the  hum:  nltarian  doctrine)  by  any  unnatural  or 
strained  constriction;  but  the  judgment  should  not  be  re- 
versed, because  no  reasonable  man  can  give  credence  to 
the  unnatural  story  told  by  plaintiff  that  she  was  told  by  de- 
fendant's foreman  that  he  was  going  to  the  third  story  of 
the  barn  and  if  she  would  call  him  when  the  telephone  rang 
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he  would  give  her  a  quarter  and  to  use  the  elevator  when 
she  came  to  call  him.    Boesel  v.  Wells  Fargo  k  Ca,  463. 

11.   :  :  :  PermiMion  of  Mother.     Testimony 

in  Buch  case  that  defendant  had  notified  the  mother  of  plaintiff 
to  keep  her  away  from  the  ham  where  the  elevator  was 
operated,  is  competent  evidence  (hy  reason  of  the  provisions 
of  the  statute  relied  on)  cm  the  question  of  whether  said  child 
was  employed  to  operate  the  elevator.    lb. 

STATUTES  CITED  AND  CONSTRUED 

United  States  Statutes 
26  Stat,  at  Large,  p.  209,  see  pages  286,  287,  288,  289. 

Revised  Statutes  1909 

Section    152,  see  page  451.  2083,  see  page       0. 

1723,  see  pages  473,  479,  2088,  see  page   647. 

481,485.  2515,  seepage   174. 

1794,  see  page   163.  2522,  see  pages  173,  174. 

1800,  see  page  278.  2627,  see  page  277. 

1850,  see  page   475.  2631,  see  page  290. 

,   1886,  see  page  285.  2818,  see  page  385. 

1890,  see  pages  284,  285,  2870,  see  page  456. 

292.  2872,  see  pages  451,  460. 

1914,  see  pages  285,  292.  2874,  see  page  45  . 

1964,  see  page    192.  2876,  see  pages  458,  459. 

1968,  see  page    384.  3938,  see  page  593. 

1969,  see  page  384.  5855-5859,  see  page  185. 
2018,  see  page   175.  5860,  see  pages  185,  202. 
2038,  see  pages  175,  500.  5861,  see  page   185. 
2082,  see  page   475. 

Section    5862,  see  pages  183,  184,  185,  189,  190,  191,  193. 
5866,  see  page   185. 
5869,  see  page   186. 
5871,  see  page   186. 
5873,  see  pages  186,  205,  206. 
5885,  see  page  186. 
5891,  see  pages  184,  186,  190,  191. 
6955,  see  pages  113,  114,  115,  118. 
7239,  see  page   141. 

10298,  see  pages  286,  342,  343,  344. 

10299,  see  pages  286,  301. 

10300,  see  pages  286,  342,  343,  344. 

10301,  see  pages  286,  342,  343,  344. 

10302,  see  pages  286,  288,  290. 

10303,  see  pages  287,  290,  291,  314. 

10304,  see  pages  269,  288,  290,  291,  294. 

10305,  see  pages  342,  343,  344. 
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10310,  see  pages  269,  278,  279,  281,  283,  294. 

10312,  see  pages  2€9,  294. 

10313,  see  pages  342,  343,  344. 
10381,  see  page   681. 

10390,  see  page  681. 
ch.  15,  art.  5,  see  pages  149,  150,  151. 
eh.  35,  arts.  6  and  7,  see  pages  122,  128. 
ch.  43,  art.  4,  see  page  185. 

Revised    SUtutes  1899. 

650,  see  page  379.  8965-8982,  see  page   295. 

923,  see  page   683.  8978,  see  page  339. 

4600,  see  page  607.  8980,  see  page  288. 

8965,  see  page  301.  8981,  see  page  339. 

Revised  Statutes  1889 

2611,  see  page  485. 

Revised  Statutes  1855 

p.  355,  see  page  456. 

Laws  1913 

p.  123,  see  pages  149-156. 
p.  148,  see  page    128. 
pp.  180,  181,  see  pages  157-161. 
p.  327,  see  pages  184,  186,  190. 

Laws  1911 

p.  132,  see  page  479. 

p.  177,  see  pages  127,  128. 

p.  180,  see  page    129. 

Laws  1909 

p.  423,  see  page     128. 
p.  431,  see  page    128. 

Laws  1907 

pp.  374-377,  see  pages  278,  286,  288,  294,  295  301. 
340,  342. 

Laws  1899 
p.  316,  see  pages  286,  339. 
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Laws  1895 
p.  95,  sec.  6,  see  pa^fes  272,  277. 
Laws  1867 

p.  172,  see  pasres  550,  582. 

STOCK  EXCHANGE.  See  Combinations  in  Restraint  of  Trade, 
23,  24. 

SUMMONS. 

Order  of  Publication:  Waiver  of  Defective  Descriptions.  An  ap- 
pearance and  trial  on  the  merits  waives  objections  of  form  in 
the  order  of  publication  to  the  property  owners  whose  prop- 
erty is  to  be  assessed  with  benefits.  Kansas  City  v.  Land  Co., 
395. 

TAXES  AND  TAXATION. 

1.  Omitted  Property.  It  is  allowable  to  say  that  assessments  of 
lots  within  the  benefit  district  owned  by  persons  who  repu- 
diated the  proceeding  in  which  they  were  made  and  had  them 
annulled,  were  erroneously  made  or  omitted  to  be  made.  Kan- 
sas cnty  V.  Land  Co.,  395. 

2.  Supplemental  Proceedings:  Lands  in  Litigation.  Where  cer- 
tain lands  were  in  litigation  at  the  time  of  the  original  pro- 
ceeding and  no  assessment  of  benefits  was  made  against  them, 
and  the  person  to  whom  they  were  adjudged  as  the  result  of  the 
litigation  was  defectively  served  in  that  proceeding,  they  may, 
in  the  supplemental  proceeding,  be  assessed  with  their  due 
proportion  of  the  benefits  as  tracts  "erroneously  assessed"  or 
"omitted  to  be  assessed."    lb. 

3.  Waiver  of  Defective  Descriptions.  An  appearance  and  trial  on 
the  merits  waives  objections  of  form  in  the  order  of  publication 
to  the  property  owners  whose  property  is  to  be  assessed  with 
benefits.     lb. 

4.  Tax  Suit:  Notice:  Due  Process  of  Law:  Deceased  Defendant 
A  judgment  in  a  tax  suit,  against  a  record  and  actual  owner 
who  had  been  dead  fifteen  years  at  the  time  the  suit  was 
brought,  cannot  be  held  to  be  based  on  due  process  of  law 
against  her  heirs,  for  they  were  not  served  or  notified,  and 
absent  notice  there  is  no  due  process  of  law.  Wilcox  v.  PhU- 
lips,  664. 


:    Personal   Service  on   Record   Owner:    No   Record  of 

Patent  in  County.  Where  the  tract  book,  duly  certified  and 
recorded,  showed  a  certain  person  was  the  entryman  of  land 
and  he  was  personally  served  in  the  tax  suit  and  made  default, 
when  in  fact  he  had  assigned  his  certificate  of  location  to 
another  defendant  in  the  tax  suit  who  was  not  served,  and  to 
him  had  been  issued  a  patent  duly  recorded  in  the  General 
Land  Office  at  Washington  but  not  in  the  county  where  the 
land  lies,  and  the  title  passed  from  him  by  a  recorded  deed 
to  another  defendant  who  was  served  by  publication  and  who 
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was  dead  at  the  time  the  tax  suit  was  brought,  the  purchasers 
at  the  tax  sale  acquired  only  the  Interests  of  the  entryman 
(which  was  nothing) ,  and  did  not  acquire  the  title  of  the  actual 
owners,  the  legal  heirs  of  the  deceased  defendant,  and  noth- 
ing in  the  statutes  would  give  the  judgment  against  the  entry- 
man  (even  though  he  be  allowed  to  be  an  apparent  record 
owner)  the  legal  effect  of  depriving  the  true  owners  (who  had 
no  day  in  court)  of  their  property.     lb. 


:    Record   of   Patent.     To   pass    title   or  impart   notice 

neither  a  patent  from  the  United  States  nor  a  patent  from  the 
State  itself  needs  to  be  recorded  in  the  county  in  which  the 
land  lies.  A  record  of  a  patent  in  the  General  Land  Office 
at  Washington  imparts  notice,  since  the  law  requires  that 
patent  to  be  recorded  before  it  is  issued.    lb. 


:      Sale:      Notice      of     Ownership:     General    Principles 

Apply.  It  is  a  mistake  to  suppose  that  the  taxation  statutes 
proceed  on  the  theory  that  the  landowner  loses  his  land  in 
pursuance  to  a  tax  suit  and  sale  on  principles  different  from 
those  on  which  landowners  lose  their  lands  on  general  or 
special  judgments  followed  by  sheriff's  deeds.  The  widespread 
notion  that  there  is  something  peculiar  about  tax  sales  and 
tax  deeds  that  takes  them  out  of  the  generally  recognized 
principles  relating  to  notice  of  ownership  in  another  is  mis- 
chievous and  unauthorized  by  statute.    lb. 


8.   :   :   Actual   or  Constructive   Notice  of  Ownership. 

Even  though  the  tax  suit  is  brought  against  the  apparent 
record  owner,  a  purchaser  at  a  sheriff's  sale  gets  no  title 
where  he  has  notice  of  an  outstanding  title  in  another,  either 
(1)  by  the  record  of  a  previously  unrecorded  deed  during  the 
pendency  of  the  tax  suit,  or  (2)  by  such  record  after  judg- 
ment and  before  sale,  or  (3)  where  he  gets  such  notice  dehors 
the  deed  record.  In  all  such  cases  the  purchaser  buys  sub- 
ject to  the  outstanding  title;  and  actual  notice  that  the  de- 
fendant in  the  tax  suit  (through  the  apparent  record  owner) 
is  not  the  real  owner,  is  the  same  as  would  be  a  recorded  deed 
from  him  to  the  true  owner.  [Following  Stuart  v.  Ramsey,  196 
Mo.  1.  c.  415.]    lb. 

9.  Tax  Deed:  Notice  of  Recitals:  That  Apparent  Record  Owner 
Is  Not  Actual  Owner.  Every  recital  of  a  fact  affecting  the 
title  contained  in  his  deed  is  presumed  to  be  known  by  the 
purchaser  at  the  tax  sale,  and  he  is  affected  with  notice 
thereof  in  the  same  manner  and  to  the  same  extent  as  though 
he  had  actual  knowledge.  For  instance,  if  his  deed  purports 
to  convey  the  interests  of  a  certain  person  named  as  a  de- 
fendant in  the  tax  suit,  he  is  charged  with  notice  that  by  an 
unrecorded  deed  the  title  has  passed  to  that  person,  and  he 
takes  subject  to  that  deed,  and  if  the  deed  is  recorded  and  such 
person  was  dead  at  the  time  the  tax  suit  was  brought  by  publi- 
cation and  his  heirs  or  devisees  were  not  made  parties,  he 
takes  nothing.     lb. 

10.   :    :    :     Recitals    in    Judgment    and    Other 

Records.  The  consolidated  tax  book  in  the  column  headed 
"owner,"  named  the  entryman,  the  patentee,  defendant's 
mother  and  **her  heirs"  as  owners  of  the  land;  and.  the  suit 
for  taxes,  brought  by  publication,  names  those  three  as  de- 
fendants, but  did  not  name  her  heirs.     At  that  time  the  de- 
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fendant's  mother  or  her  heirs  had  paid  the  taxes  for  fourteen 
years  preceding  the  last  delinquent  year  and  the  county  records 
showed  a  chain  of  title  from  the  patentee  to  defendant's 
mother,  but  showed  no  record  of  the  patent,  but  the  tract 
book,  duly  certified  and  on  file,  showed  the  land  duly  entered 
by  the  entryman,  who  had  assigned  to  the  patentee  and  was 
personally  served  and  made  default.  The  petition  alleged 
the  entryman,  the  patentee  and  defendant's  mother  were  the 
owners  of  the  land,  and  the  judgment  recited  that  the  allega- 
tions of  the  petition  were  found  to  be  true.  Held,  that,  as- 
suming for  the  purposes  of  the  case  (though  not  allowing) 
that  the  entryman  was  the  apparent  record  owner,  the  judg- 
ment found  that  defendants'  mother  was  the  owner,  and  similar 
recitals  to  those  allegations  in  the  execution,  advertisement 
and  purchaser's  deed,  were  of  the  same  legal  intendment,  and 
all  amounted  to  a  notice  to  the  purchaser  that  she  was  the 
owner  and  she  being  dead  when  the  suit  was  brought  the  pur- 
chaser took  nothing.  [Following  Adams  v.  Gossom,  228  Mo. 
1.  c.  582  et  seq.,  and  overruling  so  much  of  Wilcox  v.  Phillips, 
199  Mo.  288,  as  conflicts  with  the  decision.]  Wilcox  v.  Phillips, 
664. 

11.   :    Township    Organization:    Unconstitutionai    Law:    Col- 

iaterai  Attack.  The  tax  deed  being  held  to  be  void  on  other 
fin*ounds,  such  deep-going  questions  as  whether  the  tax  deed 
was  void  for  that  the  law  creating  township  organization,  in 
pursuance  to  which  the  suit  was  brought  and  the  judgment 
for  taxes  was  rendered,  was,  after  the  suit  was  brought,  de- 
cleared  unconstitutional,  and  whether  the  judgment  for  taxes 
was  res  ad  judicata,  and  whether  the  attack  thereon  is  col- 
lateral, are  not  decided,  sinpe  their  decision  is  not  necessary, 
and  such  far-reaching  questions  should  be  decided  only  in  a 
case  where  they  are  decisive.    lb. 

12.   :     Equitable    interference:     Removing    Void    Tax    Deed. 

Even  though  the  tax  deed  and  judgment  be  void  on  their  face, 
a  second  count  in  the  petition  to  remove  the  deed  as  a  cloud 
on  the  title,  the  other  count  being  in  ejectment,  will  be  al- 
lowed,   lb. 

i3.   :     Constructive    Notice:     Recorded    Deed    to    Stranger. 

Purchasers  of  land  and  landowners  are  not  obliged  to  take 
constructive  notice  of  the  record  of  deeds  by  strangers  to 
their  title  conveying  the  land  to  other  strangers  to  their 
title.  But  that  is  of  no  consequence  where  the  recitals  in 
the  purchaser's  deed  impart  notice  to  him.     lb. 

14.   :    Aiiowance    for    Taxes    Paid    and    Rents.     Purchasers 

at  a  void  tax  sale  are  to  be  allowed  for  taxes  paid  by  them 
since  their  purchase,  and  they  are  also  chargeable  for  rents 
if  in  possession  under  their  deed.     lb. 

15.  Quarantine:  interest.  While  the  widow  holds  real  estate  be- 
longing to  her  husband  at  the  time  of  his  death,  under  her 
widow's  quarantine,  she  is  not  chargeable  with  taxes  on  the 
property,  nor  with  rents — although  she  may  have  purchased 
at  the  administrator's  sale  and  after  having  received  a  deed 
from  him,  remained  in  possession  and  claimed  adversely  to  the 
heirs.    Shoultz  v.  Lee,  719. 
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TORTFEASORS,  JOINT. 

1.  Combination  in  Restraint  of  Trade:  Binding  Members  and  Non- 
Memk>ers.  The  unlawful  agreements  of  a  part,  or  even  a  ma- 
jority, of  the  members  of  a  voluntary  association  of  corpora- 
tions not  amounting  to  a  co-partnership,  will  not  bind  those  not 
actually  making,  or  not  present  and  participating  in  the  mak- 
ing, of  such  agreement,  unless,  being  members,  they  carry  it 
out  by  an  overt  act  done  in  accordance  therewith.  State  ex  inf. 
Y.  Lumber  Co.,  212. 

2.  :  :  :  Praiseworthy  Organization:  Declara- 
tion of  One  at  Affecting  Ail:  Knowledge.  Where  some  of 
the  acts  and  purposes  of  the  association  of  corporations  aie 
praiseworthy,  the  mere  becoming  a  member  is  not  of  itself  so 
far  a  conspiracy,  although  the  asso.ciation  is  used  to  hatch  and 
put  into  operation  an  unlawful  combination,  as  to  justify  an 
application  of  the  rule  that,  a  conspiracy  being  shown,  the 
acts  and  statements  of  any  conspirator,  while  the  conspiracy 
continues,  will  bind  all.  Yet  if  a  member  knows  of  the  unlaw- 
ful conspiracy  and  of  the  unlawful  acts  of  the  association,  and 
so  knowing  joins  it,  such  a  one  become  tainted  with  like 
guilt  with  him  who  took  part  in  the  conspiracy  at  its  inception, 
lb. 


3.   :  :  :   Without  Knowledge:   Withdrawal. 

A  member  of  an  association  of  corporations,  some  of  whose 
acts  and  purposes  are  praiseworthy,  who  having  taken  no  part 
in  an  unlawful  conspiracy  to  increase  prices  or  curtail  products 
withdraws  on  obtaining  knowledge,  or  who  without  knowledge 
joins  after  it  has  been  put  in  operation  and  thereafter  takes 
no  part  in  it,  or  who  being  a  member  from  the  outset  is  not 
present  at  the  formation  of  the  conspiracy  nor  thereafter  takes 
any  part  in  it  nor  knowingly  profits  by  it,  is  not  to  be  held 
guilty,  nor  is  he  bound  by  any  admissions  of  a  co-member.  lb. 
See,  also.  Negligence,  15. 

TOWNSfflP  ORGANIZATION. 

Tax  Deed:  Unconstitutional  Law:  Collateral  Attack.  The  tax  deed 
being  held  to  be  void  on  other  grounds,  such  deep-going  ques- 
tions as  whether  the  tax  deed  was  void  for  that  the  law  cie- 
ating  township  organization,  in  pursuance  to  which  the  suit 
was  brought  and  the  judgment  for  taxes  was  rendered,  was, 
after  the  suit  was  brought,  declared  unconstitutional,  and 
whether  the  judgment  for  taxes  was  res  judicata,  and 
whether  the  attack  thereon  is  collateral,  are  not  decided,  since 
their  decision  is  not  necessary,  and  such  far-reaching  ques- 
tions should  be  decided  only  in  a  case  where  they  are  decisive. 
Wilcox  V.  PhUlips,  664. 

TRUSTS  AND  TRUSTEES. 

Trust  Estate:   AKeration  by  Subsequent  Deed.     The  grantor  in  a- 
deed,  having  conveyed  certain  lands  to  the  city  in  fee,  to  be 
forfeited  to  him  upon  certain  conditions,  cannot  by  a  subse- 
quent deed  alter  the  title  which  the  donee  received.     Lack- 
land V.  Hadley,  539. 

VERDICT. 

Not  Excessive:  $18,000.  Plaintiff  was  twenty-two  years  old,  and 
prior  to  his  injury  was  earning  $100  per  month,  and  since  then 
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$35  or  $40.  His  life  expectancy  was  35  years.  His  net  loss 
in  wages  up  to  date  has  been  $4000.  He  was  a  skilled  lineman, 
and  when  his  hand  came  in  contact  with  a  live  electric  wire 
lying  loose  in  a  handhold  to  a  pole  he  was  ascending,  2300 
yolts  of  electricity  poured  through  him  for  several  minutes; 
he  was  rendered  unconscious  and  was  severely  burned;  the 
bums  necessitated  the  amputation  of  most  of  his  fingers  and 
thumb,  and  all  that  remains  of  his  hands  are  withered  and 
gnarled  stumps;  and  the  mental  and  physical  pain  was  beyond 
description.  Held,  that  a  verdict  for  18,000  was  not  excessive. 
HiU  V.  Union  E.  L.  &  P.  Co.,  43. 

VIADUCT. 

City  Ordinances.  Where  the  property  owners  had  constructed  a 
viaduct  sixty  feet  wide  over  respondent's  railroad  tracks,  and 
thereafter  an  ordinance  had  been  enacted  to  widen  the  street 
to  eighty  feet  and  that  had  been  done,  an  ordinance  requiring 
the  railway  company  to  widen  the  viaduct  at  its  own  expense 
to  eighty  feet,  is  held  to  be  unreasonable.  State  ex  reL  v.  K.  C. 
Terminal  Ry.  Co.,  489. 

VOTERS,  QUALIFICATIONS.    See  Election*. 

WAIVER. 

L  Carrier  and  Passenger :  Express  Contract:  Drover's  Pass:  No 
Liability  for  injuring  Sliipper.  Plaintiffs  four  horses  and  some 
household  furniture  were  loaded  into  a  freight  car  for  ship- 
ment, and  he  and  the  railroad  company  entered  into  a  written 
agreement  whereby  he  was  to  accompany  4he  stock,  on  a 
drover's  pass,  and  to  "remain  in  the  caboose  attached  to  the 
train  drawing  said  car  while  the  train  is  in  motion"  and  to 
"be  on  no  freight  or  other  car  while  switching  is  being  done 
at  stations."  Plaintiff  was  riding  in  the  freight  car  containing 
the  stock  when  another  in  front  left  the  track,  toppling  it 
over,  and  badly  crippling  him.  If  he  had  been  riding  in  the 
caboose  he  would  not  have  been  injured.  Held,  that  the  car- 
rier had  a  right  to  impose  the  conditions  in  the  contract,  that 
plaintiff's  riding  in  the  freight  car  was  in  violation  of  them, 
and  he  cannot  recover  for  his  injuries,  unless  said  restrictions 
were  waived  by  the  company.  Plaintiff  was  not  in  fact  a  pas- 
senger, because  not  riding  where  his  contract  said  he  should 
ride.     Scrivner  v.  Railroad,  421. 

2.   : : :  Pleading.    Where  the  defendant  pleaded 

an  express  contract  of  carriage  on  a  freight  train,  and  the 
facts  show  a  clear  violation  of  that  contract  was  a  proximate 
cause  of  the  injury,  and  plaintiff's  reply  avers  the  contract  was 
void,  but  does  not  plead  that  it  was  waived,  waiver  cannot  be 
considered.    lb. 

WILLS. 

1.  Res  Adjudicata:  Demurrer  to  One  Issue:  Judgment  and 
Reversal  on  Another.  Where  the  trial  court,  in  a  will  con- 
test, by  sustaining  a  demurrer,  ruled  there  was  no  sufficient 
evidence  to  sustain  the  pleaded  issue  of  testator's  incapacity 
to  make  a  will,  but  submitted  the  case  to  the  jury  on  the 
issue  of  undue  influence,  and  the  jury  found  for  contestants  on 
that  issue:  and  on  appeal  by  contestees  only,  the  court  held 
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there  was  no  substantial  evidence  of  undue  influence,  but  that 
there  was  such  evidence  of  testator's  Incapacity  as  entitled 
contestant  to  go  to  the  jury  on  that  issue,  and  remanded  the 
-  cause  for  a  new  trial  "in  accordance  with  the  views"  therein 
expressed,  the  contestant  is  entitled  to  a  new  trial  and  a  verdict 
of  the  jury  upon  that  issue.  The  court  adheres  to  its  pro- 
nouncement made  on  the  former  appeal  that  it  was  not  shut  up 
to  the  one  course  of  reversing  the  verdict  and  directing  a  judg- 
ment probating  the  will.    Turner  v.  Anderson,  1. 

2.   :    Former    Appeal:     Holding    of    Substantial    Evidence: 

Remanded  for  New  Trial:  8am«' Holding  on  Second  Appeal. 
Although  the  court  on  the  former  appeal  held  there  was  sub- 
stantial evidence  of  testator's  incapacity  to  make  the  will,  and 
remanded  the  case  for  a  new  trial  on  that  issue,  and  the  jury 
on  a  trial  of  that  issue  found  there  was  no  will,  the  Supreme 
Court  on  an  appeal  from  a  judgment  on  that  verdict  will  not 
hold  that  the  question  of  substantial  evidence  to  sustain  the 
verdict  is  res  adjudicataf  but  will  again  review  the  evidence 
to  the  extent  of  determining  whether  or  not  it  was  sufficiently 
substantial  to  sustain  the  verdict,  where  contestees'  counsel  on 
the  former  appeal  were  not  without  some  justification  in  re- 
fusing to  brief  the  question  of  testamentary  incapacity.  But 
in  so  ruling  it  will  not  hold  as  wholly  without  significance  the 
facts  that  on  the  former  appeal  the  court  were  unanimous 
that  the  issue  of  testamentary  incapacity  was  for  the  jury,  that 
on  a  retrial  the  jury  found  the  issue  against  proponents,  and 
that  the  trial  judge  refused  to  set  the  verdict  aside  as  against 
the  weight  of  the  evidence.    lb. 

3.  Will  Contest:  Testator's  Incapacity:  Shown  by  Witnesses. 
Notwithstanding  testator  had  had  convulsions,  which  at  first 
were  thought  to  be  referable  to  stomach  troubles,  but  later 
were  diagnosed  as  epilepsy,  and  when  later  his  will  was  made 
it  was  witnessed  by  the  lawyer  who  drew  it  and  testator's 
family  physician;  and  notwithstanding  the  testimony  reveals 
that  the  attorney  knew  that  testator  was  in  charge  of  a  specialist 
in  mental  diseases  and  did  not  consider  him  in  good  mental 
condition,  and  had  the  epileptic  attacks  in  mind  when  he 
advised  that  the  family  physician  be  asked  to  witness  the 
will,  it  will  not  be  held  that  proponents  failed  to  make  out  a 
case  of  testamentary  capacity  in  the  first  instance,  if  said 
lawyer  also  testified  that  he  considered  testator  of  sound  mind 
and  testamentary  capacity,  and  the  physician,  that  he  had  a 
sound  mind  at  the  time  he  witnessed  the  will.    lb. 


4.   :    :    Testator's    Own    Opinion.      A    remark*   made 

by  testator  when  he  asked  his  physician  to  witness  his  will, 
to  the  effect,  "I  am  all  right,"  is  not  conclusive  against  his 
being  of  sound  mind.    lb. 

5.   :     Witnesses:     Lawyer    and    Physician.     It    cannot    be 

held  as  a  matter  of  law  that  a  family  lawyer  or  a  family 
physician  may  not  witness  a  will,  nor  that  their  testimony, 
being  shown  to  be  men  of  probity,  has  no  probative  efficacy 
of  testator's  testamentary  capacity.    lb. 


:    Witness:    Attorney  for  Contestees.     A  will  Is  not  to 

be  held  invalid  or  sourly  considered  because  the  family  lawyer 
both  drew  and  witnessed  the  will  and  at  its  contest  appears 
as  attorney  for  proponents.     But  if  an  attorney  were  to  writ© 
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and  witness  the  will,  and  then  attempt  to  break  it,  a  different 
case  would  be  for  consideration.    Turner  v.  Anderson,  1. 


7.   :  Action  at  Law.    A  statutory  will  contest  is  an  action 

at  law,  pure,  and  simple,  and  is  to  be  treated  in  an  appellate 
court  strictly  as  a  law  suit.  In  a  will  contest,  the  appellate 
court  leaves  to  the  jury  the  office  of  weighing  the  evidence, 
and  to  the  trial  court  the  exclusive  office  of  setting  aside  a 
verdict  because  against  the  weight  of  the  evidence,  the  same 
as  it  does  in  all  other  actions  at  law.    lb. 

8.  :  :   Right  to   Make  Will.     Courta  are  fond  of 

sustaining  wills.  The  right  to  dispose  of  one's  own  stands 
now,  as  always,  on  the  soundest  foundation,  and  is  not  to  be 
frittered  away  by  piecemeal  or  indirecticm;  and  courta  are 
not  blind  to  the  fact  of  an  itching  in  jurors  to  break  wills 
and  of  an  assumption  on  their  part  that  they  know  better 
how  a  testator  should  have  divided  his  property  than  he  did, 
and  hence  they  sedulously  guard  against  that  tendency  and 
search  the  proof  adduced  in  support  of  an  issue  of  undue  influence 
or  testamentary  incapacity  with  a  critical  eye.  But  notwith- 
standing those  facts,  a  demurrer  to  the  evidence  in  a  will  con- 
test Is  to  be  judged  by  the  general  rule  applicable  to  similar 
demurrers  in  other  law  cases,  and  that  rule  is  elaborately  stated 
in  Williams  v.  Railroad,  257  Mo.  1.  c.  112.     lb. 


9.  :  :  Can  vasal  ng  Proof.  Where  there  is  substan- 
tial evidence  tending  to  show  testator's  incapacity  to  make  a 
will  and  equally  substantial'  evidence  to  the  contrary,  it  is  but 
confusing  the  isisue  on  the  demurrer  to  the  evidence  for  the 
appellate  court  to  canvass  the  proofs  adduced  by  proponents  to 
suBialn  the  will.  The  weight  of  the  evidence  was  for  the 
jury.    lb. 

10.    :    Demurrer  to  Evidence:    Facts  for  Consideration  on 

Appeal.  On  proponents'  demurrer  to  contestants'  evidence  in 
the  will  contest,  the  appellate  court  is  concerned  only  with 
the  admitted  facts  and  with  the  tendency  of  contestants'  rea- 
sonable and  material  proof,  whether  contradicted  or  not  by 
that  for  proponents.    lb. 

11.  :  Inequalities.  Mere  inequalities  in  a  will  do  not  im- 
pugn it,  nor,  standing  alone,  are  they  sufficient  evidence  of 
testamentary  incapacity  or  undue  influence;  but  when  there 
is  other  competent  and  substantial  proof  of  either  issue,  the 
rule  is  that  unnatural  cmd  marked  inequalities  in  a  will,  based 
on  no  reasonable  ground,  are  factors  to  be  reckoned  with  on 
either  issue,  in  combination  with  other  testimony,    lb. 

12.  :  Epilepsy:  Eccentricities.  Mere  oddities  and  eccen- 
tricities combined  together,  however  artistically  selected,  ar- 
ranged and  paraded,  do  not  alone  show  such  testamentary  in- 
capacity as  justifies  a  submission  of  the  issue  to  the  jury; 
but  seated  aberration  of  mind  will  do  so;  and  epilepsy,  being 
a  mental  disease,  may  bring  about  such  a  mental  condition; 
and  that  mental  condition  is  sufficiently  shown  to  compel  the 
issue  to  be  submitted  to  the  jury  when  it  is  shown  that  testator 
for  a  number  of  years  before  he  made  the  will  suffered  re- 
peated attacks  of  epilepsy,  both  grand  mal  and  petit  mah  and 
during  that  time  there  was  a  breaking  down  of  his  moral 
and  mental  faculties,  as  manifested  by  inability  to  control  hi? 
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emotions  and  to  fix  his  attention  upon  current  and  important 
business  matters,  forgetfulness  in  such  business  matters,  a  loss 
of  confidence  in  his  judgment  to  manage  them  (pointedly  con- 
trary to  his  steadfast  business  course  before  epilepsy  began), 
delusions  as  to  debtors  who  never  owed  him  anything,  loss  of 
mental  reckoning,  reliance  on  others  for  management  of  his 
more  important  business,  whimsical  and  unbusinesslike  acts 
connected  with  what  business  he  still  assumed  to  manage,  a 
recognition  of  his  incapacity  to  even  assist  in  the  management 
of  a  bank  of  which  he  continued  to  be  president,  unexplained 
irrational  attitude  towards  his  children,  actual  dishonesty  in 
dealings  with  them,  and  forgetfulness  in  his  will  of  a  solemn 
promise  to  a  dying  daughter  to  make  her  children  equal  with 
his  other  children. 

Held,  by  BOND,  J.,  dissenting,  that  where  periodical  epilepsy 
is  shown,  and  proponents  show  that  at  the  time  the  will 
was  executed  and  for  some  time  prior  thereto  testator's 
mental  faculties  were  good  and  normal,  and  there  is  no 
showing  to  the  contrary,  the  question  cannot  be  submitted 
to  the  jury. 
Held,  by  BOND,  J.,  dissenting,  that  the  correct  rule  is,  that 
epilepsy  is  not  in  and  of  itself  insanity,  nor  does  it  render 
its  subjects  incapable  of  normal  and  intelligent  action  except 
during  the  period  of  the  seizures  or  at  a  time  before  ot 
after,  when  the  mind  of  the  sufferer  is  still  under  the 
dominance  of  the  disease.  It  may  become  insanity  when, 
either  from  the  violence  and  frequency  of  the  attacks,  or 
by  complication  with  other  ailments,  it  acquires  sufficient 
power  to  destroy  the  mind  of  Its  subject.  There  is  no  evi- 
dence in  this  record  that  either  of  these  conditions  existed 
prior  to  the  making  of  the  will  of  the  testator.     lb. 

13.  Conveyance:  Subsequent  Devise  by  Will.  The  grantor  in  a 
deed  cannot  by  his  will  devise  any  part  of  the  estate  which 
he  did  not  possess  after  a  grant  of  the  lands  described  in  the 
deed,  nor  can  he  transmit  to  his  residuary  devisees  any  other 
jemedy  for  the  enforcement  of  the  interests  and  rights  re- 
tained by  him  in  the  grant  than  he  has  at  the  time  of  his 
death.    Lackland  v.  Hadley,  539. 

14.  Charity:  Change  in  Administration:  Title.  Power  to  vary 
the  method  of  administering  a  trust,  in  order  that  its  ultimate 
purpose  may  not  fall,  does  not  imply  a  vesting  in  the  trustees 
of  a  title  to  property  not  given  them  by  the  trust  Instrument 
lb. 

15.   : :  Power  to  Administer  income:  Sale  of  Corpus. 

Henry  Shaw  conveyed  to  the  city  of  St  Louis  276.76  acres 
of  land,  Including  therein  a  strip  200  feet  wide  constituting  "the 
external  boundaries  with  openings  and  passageways  through 
the  same  to  the  park,"  to  have  and  to  hold  the  same  unto  the 
city  "In  absolute  property  In  fee,"  upon  condition  that  the  city 
turn  over  to  a  park  board  to  be  named  by  him  the  proceeds  of 
$360,000  worth  of  city  bonds  to  be  used  In  converting  said  land, 
except  said  200  feet,  Into  a  park,  and  appropriate  $25,000  an- 
nually for  the  maintenance  of  said  park,  the  board  to  lease  the 
strip  of  land  200  feet  wide  surrounding  said  Park,  in  con- 
venient lots  not  to  exceed  200  feet  in  front  for  any  one  residence, 
for  periods  of  30  years  before  renewal,  for  the  purpose  of 
erecting  villa  residences  thereon  only,  and  all  the  gross  rents 
received  from  said   leases   without  reduction   were   to  be   for- 
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ever  paid  over  to  the  said  Shaw  during  his  life,  and  after  his 
death  to  the  trustees  of  the  Missouri  Botanical  Garden,  and  for 
a  wilful  violation  of  said  leasing  condition  by  the  city  the  said 
land  was  to  be  forfeited  to  him  or  said  Botanical  Garden.  The 
proceeds  of  the  bonds  were  used  in  establishing  the  park, 
and  more  than  a  million  and  a  half  dollars  have  been  expended 
by  the  city  in  its  maintenance,  but  no  part  of  the  20a-foot 
rim,  now  estimated  to  be  worth  $816,000,  has  been  leased  for 
villa  residences,  although  it  has  been  more  than  forty-five 
years  since  the  grant  was  made.  The  Botanical  Gku-den  seeks 
a  decree  authorizing  it  to  sell  this  strip  for  villa  residences, 
and  appropriate  the  proceeds;  the  city  asks  that  the  title  be 
vested  in  it  without  condition.  Held,  that  the  prayer  of 
neither  can  be  granted;  and,  first,  that  the  instrument  created 
a  condition  subsequent,  which  will  not  authorize  a  forfeiture 
to  the  Botanical  Garden,  but  at  most  only  a  covenant,  for  a 
wilful  violation  of  which  damages  may  be  recovered  in  an 
action  at  law;  second,  the  fundamental  purpose  of  Mr.  Shaw 
was  the  establishment  of  a  park,  and  to  use  the  outer  rim  of 
200  feet  as  a  peculiar  method  of  its  ornamentation,  and  said 
strip  was  intended  to  be  considered  a  part  of  the  park  and 
was  conveyed  to  the  city  upon  condition  that  it  should  be 
leased  and  the  rents  applied  to  beautifying  the  adjunct  there- 
to, namely,  the  Botanical  Garden;  and,  third  (opinion  by 
GRAVES,  J.),  that  a  clear  right  was  reserved  by  the  instrument 
.to  compel  the  city  to  perform  the  imposed  duty  to  rent  the 
strip,  which  is  not  met  by  a  showing  of  inability  to  lease  at 
fanciful  prices,  but  implies  a  leasing  at  a  substantial  ground 
rental. 

Held,  by  WALKER,  J.,  with  whom  WOODSON,  J.,  concurs,  that 
the  deed  did  not  convey  the  fee  in  the  strip  200  feet  wide 
to  the  city,  but  only  as  trustee  for  charitable  uses,  namely, 
for  the  establishment  of  an  ornamental  border  for  the 
park;  that  the  deed  reserved  to  Mr.  Shaw  and  his  as- 
signs a  beneficial  interest  in  the  strip,  which  by  his  will 
was  transferred  to  the  Botanical  Garden,  and  the  city  holds 
the  title  of  that  interest  as  trustee  for  it;  and,  as  the  facts 
demonstrate  that  a  conversion  of  the  strip  into  villa  resi- 
dences under  long  leases  has  been  shown  to  be  imprac- 
ticable, if  not  impossible,  the  method  of  administration, 
in  order  that  the  charitable  use  may  not  perish,  may  be 
varied,  and  the  strip  should  be  sold,  to  the  city  as  a  pre- 
ferred purchaser  if  it  desires  to  buy  and  use  it  for  park 
purposes,  and  if  the  city  does  not  choose  to  exercise  sucb 
preference  within  a  reasonable  time,  the  Botanical  Garden 
should  be  permitted  to  sell  in  such  a  way  as  to  preserve 
the  ornamental  character  of  the  strip  originally  intended. 
Lackland  v.  Hadley,  539. 

16.  Will  Contest:  Case  for  Jury.  Where  there  is  substantia] 
evidence  to  support  the  issue  of  testamentary  incapacity  and 
undue  influence  In  a  will  contest,  the  case  is  one  for  the  jury; 
and  in  such  case,  a  verdict  for  proponents  will  not  be  set  aside 
on  the  ground  that  it  is  against  the  weight  of  the  testimony, 
but  only  for  errors  in  giving  or  refusing  instructions  or  in  ad- 
mitting or  excluding  evidence.     Andrew  v.  Linebaugh,  €23. 

17.    :    Evidence:    Unfriendly    Feeling  Toward  Proponents. 

Elvldence  of  hostile  or  unfriendly  feeling  by  testator  towards 
proponents  of  the  will,  offered  by  contestants,  Is  not 
competent  to  establish  undue  Influence  or  testamentary  in- 
capacity,    lb. 
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18.   : :  Not  Excluded.    Where  the  record  shows  that 

certain  testimony  offered  by  appellants  was  not  in  fact  ex- 
cluded, but  was  simply  not  offered  when  the  trial  judge  sug- 
gested it  might  be  incompetent  and  advised  that  it  be  not 
offered,  expressing,  however, .  a  willingness  to  admit  it  if 
counsel  insisted,  it  canuot  be  held  that  error  was  committed, 
lb. 

19.   :  :  Refusing  to  Contest:  Because  of  an  Offer  of 

Money.  It  is  not  error  to  exclude  testimony  tending  to  show 
that  certain  legatees  discriminated  against  by  the  will,  have 
taken  no  part  in  contesting  it  because  they  have  been  offered 
stated  sums  of  money  not  to  join  in  the  contest,  where  the 
offer  was  in  the  nature  of  a  compromise  of  the  case,  and  not 
as  an  attempt  to  bribe  the  legatees.     lb. 

20.   :    Numerous  Instructions.     The  number  and  length  of 

instructions  given  must  largely  depend  upon  the  character 
of  the  case,  1,he  number  of  issues  involved  and  the  collateral 
matters  injected  into  the  trial.  And  when  all  given  are  read 
in  the  light  of  the  facts  of  the  case  and  it  cannot  be  discerned 
that  they  were  misleading,  confusing,  one-sided,  unfair  .  or 
prejudicial,  but  were  clear  and  terse  directions  upon  the  issues 
involved,  they  will  not  be  held  to  be  error,  even  though 
voluminous.    lb. 

21.   :    instruction:    General   Complaint.     It  is  the  duty  of 

appellant's  counsel  to  point  out  the  particular  error  in  the 
instructions  of  which  complaint  is  made.  If  only  a  general 
complaint  is  made  (such  as  they  are  misleading,  confusing, 
one-sided,  unfair  and  prejudicial)  counsel  who,  though  familiar 
with  the  issues  and  the  mass  of  evidence,  have  failed  to  dis- 
cover particular  errors,  should  not  complain  if  the  appellate 
court  fails  to  discover  them.     lb. 


: :  Objectionable  Words  INIust  be  Considered  with 

Context.  A  certain  clause  in  an  instruction  cannot  be  held  to 
be  erroneous  unless  it  is  so  after  reading  it  in  connection  with 
the  balance  of  the  instruction  of  which  it  forms  a  part,  the 
other  instructions  given,  and  the  facts  of  the  case.  Where 
testator  gave  small  bequests  to  contestants,  and  large  ones 
to  other  heirs  less  deserving,  an  instruction  which  told  the 
jury  that  unless  they  found  from  the  evidence  that  testator  was 
unduly  influenced  or  coerced  as  those  terms  are  elsewhere 
defined,  or  was  mentally  incompetent  to  make  a  will,  then  you 
"have  no  right  to  inquire  into  or  ^speculate  upon  the  motives 
which  caused  him  to  dispose  of  his  property  as  set  forth  in 
the  will,"  was  not  erroneous,  since,  even  if  the  words  quoted, 
considered  alone,  may  be  considered  an  abstract  proposition 
of  law,  they  are  not  so  when  considered  with  their  context, 
the  facts,  and  the  other  instructions,  which  told  the  jury 
that  all  apparent  unnatural  discrimination  in  the  disposition 
of  his  property  should  be  considered  by  them  in  passing  upon 
testator's  testamentary  capacity.  And  at  their  worst  they 
were  harmless;  and  if  viewed  as  an  unwarranted  comment 
on  the  evidence,  that  objection  was  not  advanced  in  the  trial 
court,  nor  has  it  been  on  appeal.    lb. 

:    :     Evidence     Contradicting     Statements     of 

Proponents:  As  Affecting  Credibility.  It  is  not  error  to  In- 
struct the  jury  in  a  will   contest,  that  testimony  of  certain 
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witnesses  tending  to  contradict  testimonj  of  testator's  wife 
and  the  chief  beneficiary  of  the  will  as  to  testator's  uncon- 
trolled emotions  and  the  manual  gift  of  certain  property,  is 
not  to  be  considered  as  any  evidence  of  the  testator's  mental 
condition,  or  of  undue  influence,  but  only  for  the  purpose  of 
contradicting  said  wife  and  beneficiary.  Andrew  y.  Linebaugh, 
623. 

24.   :  Testamentary  Capacity.     One  has  a  disposing  mind 

and  memory  when  he  is  capable  of  comprehending  the 
character,  nature  and  extent  of  his  property,  all  the  persons 
and  names  of  the  persons  who  naturally  come  within  the 
range  of  his  bounty,  and  the  disposition  he  is  making  of  his 
property.  And  tested  by  that  rule,  the  three  instructions  set 
out  in  the  opinion,  one  for  proponents,  one  for  contestants, 
and  one  of  contestants*  as  modified  by  the  court,  are  held 
not  to  be  conflicting.    lb. 

25.   :  :   Refused:   Undue  Influence:     No    Evidence, 

An  instruction  telling  the  Jury  that,  in  order  to  find  undue 
influence,  it  is  not  necessary  to  find  that  overt  and  open  acts 
of  undue  infiuence  were  exercised  at  the  very  time  of  tbe 
execution  of  the  will,  but  it  is  sufticient  to  find  that  such 
infiuence  had  been  previously  acquired  and  did  operate  at  the 
time  of  making  the  will  in  the  disposition  of  the  property, 
correctly  states  an  abstract  proposition  of  law,  but  it  is  not 
error  to  refuse  it  where  there  is  no  evidence  of  previously 
acquired  and  exercised  undue  infiuence.    lb. 

26.   :  :   Undue  Influence  of  Wife.     Influence  which 

a  wife  may  acquire  over  her  husband  by  her  general  demeanor 
and  conduct  towards  him,  as  his  wife,  through  associations 
with  him,  even  though  it  result  in  so  gaining  his  affections 
and  confidence  as  to  create  a  desire  on  his  part  to  favor  her 
in  his  will  to  the  exclusion  of  his  children  or  grandchildren, 
or  to  favor  some  of  them  to  the  exclusion  of  others,  is  not 
undue  influence.    lb. 

27.   :    Inequality:    Instruction.     Inequalities  in  the.  devises 

and  bequests  given  to  testator's  children  are  proper  matters  of 
proof  and  of  comment  in  argument  of  the  case  to  the  jury,  but 
an  instruction  telling  the  Jury  that  they  may  consider  such 
inequalities  as  facts  tending  to  throw  light  upon  the  ques- 
tion of  testator's  soundness  of  mind  or  undue  influence,  should 
not  be  given,  since  such  an  instruction  would  be  a  comment 
on  the  evidence  and  ttierefore  tend  to  give  undue  prominence 
to  such  inequalities.     lb. 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 


RULE  1.— Chief  Justice,  Hie  Duty.  The  Chief  Justice  shall 
superintend  matters  of  order  in  the  court  room. 

RULE  2.— Motions  to  be  Written,  Signed  and  Filed.  All  motions 
in  a  cause  shall  be  in  writing,  signed  by  counsel  and  filed  of  record. 

RULE  3. — ^Argument  of  Motions.  No  motion  shall  be  argued 
unless  by  the  direction  of  the  court. 

RULE  4. — Diminution  of  Record,  Suggestion  After  Joinder  In 
Error.  No  suggestion  or  diminiitirn  cf  ir^ord  in  civjl  cases  will  bo 
entertained  by  the  court  after  joinder  in  error,  except  by  consent 
of  parties. 

RULE  5. — Application  for  Certiorari.  Whenever  a  certiorari 
may  be  applied  for,  there  shall  be  an  affidavit  of  the  defect  in  tha 
transcript  which  it  is  designed  to  supply,  and  at  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse  party  or  his  attorney 
previous  to  the  making  of  the  application. 

RULE  6. — Reviewing  Instructions.  For  the  purpose  of  review- 
ing the  action  of  the  trial  court,  in  giving  and  refusing  instructions, 
it  shall  not  be  necessary  to  set  out  the  evidence  in  the  bill  of  ex- 
ceptions; but  it  shall  be  sufficient  to  state  that  there  was  evidence 
tending  to  prove  the  particular  fact  or  facts.  If  the  parties  dis- 
agree as  to  what  fact  or  facts  the  evidence  tends  to  prove,  then  the 
evidence  of  the  witnesses  may  be  stated  in  a  narrative  form  avoid- 
ing repetition  and  omitting  all  immaterial  matter. 

RULE  7. — Bill  of  Exceptions  In  Equity  Cases.  In  cases  of  equi- 
table jurisdiction  the  whole  of  the  evidence  shall  be  embodied  in 
the  bill  of  exceptions;  provided  that  it  shall  be  sufficient  to  state 
the  legal  effect  of  documentary  evidence  where  there  is  no  dispute 
as  to  the  admissibility  or  legal  effect  thereof;  and  provided  further 
that  parol  evidence  may  be  reduced  to  a  narrative  form  wbere  this 
can  be  done  and  at  the  same  time  preserve  full  force  and  effect  of 
the  evidence. 

RULE  8. — Presumption  In  Support  of  Bill  of  Exceptions.  The 
only  purpose  of  a  statement,  in  a  bill  of  exceptions,  that  it  set  out 
all  the  evidence  In  the  cause,  being  that  the  Supreme  Court  may 
have  before  it  the  same  matter  which  was  decided  by  the  court  of 
first  instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all  bills  ol 
exceptions,  for  the  future,  that  they  contain  all  the  evidence  ap- 
plicable to  any  particular  ruling  to  which  exception  is  saved. 
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RULE  9. — Making  up  Transcripts.  The  clerks  of  the  several 
drcuft  courts  and  other  courts  of  the  first  Instance,  before  which  a 
trial  of  any  cause  is  had,  In  which  an  appeal  Is  Uken  or  writ  of  er- 
ror Is  sued  out.  shall  not  (unless  an  exception  is  saved  to  the  regu- 
larity of  the  process,  or  Its  execution,  or  to  the  acquiring  by  the 
court  of  jurisdiction  In  the  cause),  in  making  out  transcripts  of  the 
record  for  the  Supreme  Court,  set  out  the  original  or  any  subse- 
quent writ  or  the  return  thereof;  but  in  lieu  thereof  shall  say  (c.  g.) : 
"Summons  Issued  October  2,  1891,  executed  October  5,  1891,"  and.  if 
any  pleading  be  amended,  the  clerk,  in  making  out  transcripts,  will 
treat  the  last  amended  pleading  as  the  only  one  of  that  order  In  the 
cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  or 
part  of  the  record,  unless  it  be  made  such  by  a  bill  of  exceptions; 
and  no  clerk  shall  insert  in  the  transcript  any  matter  touching  the 
organization  of  the  court,  or  any  mention  of  any  continuance,  motion 
or  aflldavit  In  the  cause,  unless  the  same  be  specially  called  for  by 
the  bill  of  exceptions. 

RULE  10. — Words  Appellant  and  Respondent,  What  They  In- 
clude. Whenever  the  words  appellant  and  respondent  appear  In 
these  rules  they  shall  be  taken  to  mean  and  Include  plaintiff  and  de- 
fendant in  error  and  other  parties  occupying  like  positions  in  a 
cause. 

RULE  11.— Abstracts  in  Lieu  of  Transcript,  When  Filed  and 
Served.  In  those  cases  where  the  appellant  shall,  under  the  pro- 
visions  of  section  2253,  Revised  Statutes  of  1889,  file  in  the  court  a 
copy  of  the  judgment,  order  or  decree,  in  lieu  of  a  complete  tran- 
script, he  shall  deliver  to  the  respondent  a  copy  of  his  abstract 
at  least  thirty  days  before  the  cause  is  set  for  hearing,  and  shall 
in  like  time  file  ten  copies  thereof  with  the  clerk  of  this  court  If 
the  respondent  Is  not  satisfied  with  such  abstract,  he  shall  deliver 
to  the  appellant  a  complete  or  additional  abstract  at  least  fifteen 
days  before  the  cause  is  set  for  hearing,  and  within  like  time  file 
ten  copies  thereof  with  the  clerk  of  this  court.  Objections  to  such 
complete  or  additional  abstract  shall  be  filed  with  the  clerk  of  this 
court  within  ten  days  after  service  of  such  abstract  upon  the  ap- 
pellant, and  a  copy  of  such  objections  shall  be  served  upon  the  re- 
spondent in  like  time.     (As  amended 'February  26,  1895.) 

RULE  12.— Abstracts,  When  Filed  and  Serve*^  in  all  cases 
where  a  complete  transcript  is  brought  to  this  court  in  the  first 
instance,  the  appellant  shall  deliver  to  respondent  a  copy  of  his  ab- 
stract of  the  record  at  least  thirty  days  before  the  day  on  which  the 
cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the  clerk 
of  this  court  not  later  than  the  day  preceding  the  one  on  which  the 
cause  is  set  for  hearing.  If  the  respondent  desires  to  file  a  further 
or  additional  abstract,  he  shall  deliver  to  the  appellant  a  copy 
thereof  at  least  five  days  before  the  cause  is  set  for  hearing,  and 
file  ten  copies  thereof  with  the  clerk  of  this  court  on  the  day  pre- 
ceding that  on  which  the  cause  is  to  be  heard. 
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RULE  13.— Abstracts,  What  They  Shall  Contain.  The  abstracU 
mentioned  in  rules  11  and  12  shall  be  printed  In  fair  t3rpe,  and  shall 
be  paged,  and  shall  have  a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  is  necessary  to  a  full  and 
complete  understanding  of  all  the  questions  presented  to  this  court 
for  decision.  Where  there  are  no  questions  made  over  the  pleadings, 
or  over  deeds  or  other  documentary  evidence,  it  shall  be  Bufficient  to 
set  out  the  substance  of  such  pleadings  or  documentary  evidence. 
The  evidence  of  witnesses  shall  be  stated  in  a  narrative  form,  ex- 
cept when  the  questions  and  answers  are  necessary  to  a  complete 
understanding  of  the  evidence.  When  there  is  any  question  made 
over  the  pleadings,  or  as  to  the  admissibility  or  legal  effect  of  any 
documentary  evidence,  the  pleadings  and  such  documentary  evi- 
dence must  be  set  out  in^  full  with  the  indorsements  thereon;  and  in 
all  other  respects  the  abstract  must  set  forth  a  copy  of  so  much  of 
the  record  as  is  necessary  to  be  consulted  in  the  disposition  of  the 
assigned  errors. 

RULE  14. — Printed  Transcripts.  A  printed  and  indexed  tran- 
script duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  in- 
stead of  a  manuscript  record,  and  In  all  cases  ten  printed  and  in- 
dexed, uncertified  copies  of  the  entire  record,  filed  and  served 
within  the  time  prescribed  by  these  rules  for  serving  abstracts,  shall 
be  deemed  a  full  compliance  with  said  rule  and  dispense  with  the 
necessity  of  any  further  abstracts. 

RULE  15.— Briefs,  What  to  ConUIn  and  When  Served.  The  ap- 
pellant  shall  deliver  to  the  opposing  party  a  copy  of  his  brief  thirty 
days  before  the  day  on  which  the  cause  is  set  for  hearing,  and  the 
respondent  shall  deliver  a  copy  of  his  brief  to  the  opposing  party 
at  least  five  days  before  the  last-named  date,  and  the  appellant  shall 
deliver  a  copy  of  his  brief  in  reply  to  the  opposing  party  not  later 
than  the  day  preceding  that  on  which  the  cause  is  set  for  hearing, 
and  ten  copies  of  each  brief  shall  be  filed  with  the  clerk  on  or  before 
the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain  separate  and  apart 
from  the  argument  or  discussion  of  authorities,  a  statement,  in  nu- 
merical order,  of  the  points  relied  on,  together  with  a  citation  of  au- 
thorities appropriate  under  each  point.  And  any  brief  falling  to 
comply  with  this  rule  may  be  disregarded  by  the  court 

The  brief  filed  by  appellant  shall  distinctly  and  separately  al- 
lege the  errors  committed  by  the  inferior  court,  and  no  reference 
will  be  permitted  at  the  argument  to  the  errors  not  thus  specified, 
unless  for  good  cause  shown  the  court  shall  otherwise  direct 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  be 
the  duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case 
cited  from  any  report  of  the  adjudged  cases,  as  well  as  the  number 
of  the  volume  and  the  pages  where  the  same  will  be  found;  and 
when  reference  is  made  to  a  passage  in  any  elementary  work  or 
treatise,  the  number  of  the  edition,  the  volume,  section,  paging  or 
side  paging  shall  be  set  forth. 
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RULE  16.--Fallur6  to  Comply  With  Ruleo  11,  12,  13  and  15.  If 
ABj  appellant  in  any  cItII  case  t^M  fail  to  comply  with  the  roles 
numbered  11,  12,  13  and  16.  the  court,  whea  the  cause  is  called  for 
hearing,  will  dismiss  the  appeal  or  writ  of  error;  or  at  the  option 
of  the  respondent  continue  the  cause  at  the  cost  of  the  party  in  de- 
fault 

RULE  17.^Cost8,  When  Allowed  for  Printing  Abstracts  and 
Records.  Costs  will  not  be  allowed  either  party  for  any  abstract, 
filed  in  lieu  of  a  full  transcript  under  section  2253,  ReTlsed  Stat- 
utes 18S9,  which  fails  to  make  a  full  presentation  of  all  the  record 
necessary  to  be  considered  in  disposing  of  all  the  questions  arising 
in  the  cause.  But  in  those  cases  brought  to  this  court  by  a  eopy 
of  the  judgment,  order,  or  decret»  instead  of  a  full  transcript,  and  in 
which  the  appellant  shall  file  in  this  coiirt  a  printed  copy  of  the  en- 
tire record  as  and  for  an  abstract,  costs  will  be  allowed  for  print- 
ing the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be 
filed  in  this  court,  a  reasonable  fee  for  printing  an  abstract  of  the 
record  or  the  entire  record  in  lieu  of  an  abstract  may  be  taxed  as 
costs  upon  the  written  stipulation  of  both  parties  to  that  efCect  The 
affidavit  of  the  printer  shall  be  received  in  every  case,  where  costs 
may  properly  be  taxed  for  printing,  as  prima  facie  evidence  of  the 
reasonableness  thereof;  and,  if  the  adverse  party  objects  thereto, 
such  objection  shall  be  filed  within  ten  days  after  service  of  notioo 
of  the  amount  of  such  charge. 

RULE  18.^ — Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shall 
be  deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and 
the  evidence  of  such  delivery  must  be  by  the  written  acknowledg- 
ment of  such  opposing  party  or  his  attorney,  or  the  affidavit  of  the 
person  making  the  service,  and  such  evidence  of  service  must  be 
filed  in  this  court  with  the  abstract  or  brief. 

RULE  19. — Service  of  Abstract  and  Briefs  In  Criminal  Cases. 
the  attorneys  for  appellants,  in  criminal  cases  in  which  transcripts 
have  be%.n  filed  in  the  office  of  the  clerk  of  this  court  sixty  days 
before  the  day  the  cause  is  docketed  for  hearing,  shall,  at  least 
thirty  days  before  the  day  of  hearing,  file  in  the  office  of  the  clerk 
of  the  Supreme  Court  a  printed  statement,  containing  apt  refer- 
ence to  the  pages  of  the  transcript,  assignments  of  errors  and  brief 
of  points  and  argument,  and  serve  a  copy  thereof  upon  the  Attorney. 
General,  and,  thereupon  the  Attorney-General  shall,  fifteen  days  be- 
fore the  day  of  trial,  serve  defendant  or  his  counsel  with  a  copy  of 
his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons,  by  the  circuit  court,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.    In  cases  in  which  the  tran- 
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script  has  been  filed  thirty  dajs  before  the  day  on  which  the  catuie 
Is  docketed,  counsel  for  appellant  shall  file  their  statements,  briefs 
and  assignments  of  error  fifteen  days  before  the  hearing,  and  the 
Attorney-General  his  brief  and  statement  five  days  before  the  hear- 
ing. 

When  such  transcript  has  been  filed  in  this  court  fifteen  days 
before  the  first  day  of  the  term  at  which  such  case  is  set  for  hear- 
ing, the  appellant  or  plaintiff  in  error,  shall  file  his  statement,  brief 
and  assignments  of  error  five  days  before  the  first  day  of  such 
term,  and  the  Attorney-General  shall  have  till  on  or  before  the 
first  day  of  the  term  within  which  to  file  his  brief  and  statement. 

Hereafter  no  brief  or  statement  shall  be  allowed  to  be  filed  in 
a  criminal  case  out  of  time,  as  in  this  rule  prescribed;  nor  will 
counsel  who  violate  this  rule  be  heard  in  oral  argument,  unless  in 
exceptional  cases,  for  good  cause  shown,  by  motion  theretofore  filed, 
heard  and  ruled  on  before  the  day  set  for  the  hearing  of  the  case. 

Ordered  to  be  in  full  force  and  effect  on  and  after  September  1, 
1913.     [Adopted  April  28,  1918.] 

RULE  20. — ^Taking  Record  From  Clerk's  OfRca.  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  ofllce. 

RULE  21. — Motions  for  Rehearing.  Motions  for  rehearing  must 
be  accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsid- 
eration of  the  cause,  and  must  be  founded  on  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the  court,  or  that  the  decision  is  in 
conflict  with  an  express  statute,  or  with  a  controlling  decision  to 
which  the  attention  of  the  court  was  not  called  through  the  neglect 
or  inadvertence  of  counsel;  and  the  question  so  submitted  by  the 
counsel  and  overlooked  by  the  court,  or  the  statute  with  which  the 
decision  conflicts,  or  the  controlling  decision  to  which  the  attention 
of  the  court  was  not  called,  as  the  case  may  be,  must  be  distinctly  ^ 
and  particularly  set  forth  in  the  motion,  otherwise  the  motion  will 
be  disregarded.  Such  motion  must  be  filed  within  ten  days  after  the 
opinion  of  the  court  shall  be  delivered,  and  notice  of  the  filing 
thereof  must  be  served  on  the  opposite  counsel.  After  a  cause  has 
been  once  reheard  and  the  motion  for  rehearing  overruled  either 
in  division  of  in  banc  no  further  motion  for  i-ehearing  or  motion  to 
set  aside  the  order  overruling  the  motion  for  i  ehearing,  by  the  same 
party,  will  be  entertained  by  the  court  or  filed  by  the  clerk. 

RULE  22. — Extension  of  Time.  Hereafter  in  no  case  will  exten- 
sion of  time  for  filing  statements,  abstracts  and  briefs  be  granted, 
except  upon  affidavit  showing  satisfactory  cause. 

RULE  23. — Notice  to  Adverse  Party.  A  party,  in  any  cause, 
filing  a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to 
affirm  the  judgment,  shall  first  notify  the  adverse  partv  or  his  at- 


Digitized  by 


Google 


SUPREME  COURT  RULES. 

torney  of  record,  at  least  twenty-four  hours  before  maUiuc  the  mo- 
tion, by  telegram,  by  letter,  or  by  written  notice,  and  shall  on  fllins 
•nch  motion,  satisfy  the  court  that  such  notice  has  bemi  giFen. 

RULE  24. — A  motion  to  transfer  a  cause  under  the  provlslona  of 
the  Constitution  from  either  division  to  court  in  hanc  must  be  filed 
within  ten  days  after  the  final  disposition  of  the  caus«  by  the  diyl- 
sion,  and  notice  of  such  motion  shall  be  given  as  provided  in  Rule  23. 

RULE  25.— Return  of  Original  Writs.  OHginal  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  Judge  In 
vacation,  may  be  made  returnable  to  and  disposed  of  by  such  divi- 
sion, or  the  court  in  banc  as  such  division  or  judge  in  vacation  mav 
order. 

RULE  26.— Assignment  of  Motions  In  Civil  Causes.    All  motions 

and  matters  in  civil  pauses  which  have  not  been  assigned  by  the  court 
in  banc  to  a  division  for  final  determination,  upon  the  record,  shall 
be  presented  to,  heard  and  determined  by  the  court  in  banc.  All  mat- 
ters in  civil  causes  which  have  been  assigned  to  a  division  shall  b* 
presented  to  and  heard  and  determined  by  such  division. 

RULE  27. — Assignment  of  Criminal  Causes.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

RULE  28. — When  Appeal  Is  Returnable;  Certificate  of  Judg- 
ment; Transcript.  In  all  cases  where  appeals  shall  be  taken  or 
writs  of  error  sued  out  to  this  court  after  January  1,  1902,  the  ap- 
pellant shall  file  with  the  clerk  of  this  court  a  full  transcript  or  in 
lieu  thereof  a  certificate  of  judgment  as  provided  by  section  813,  Re- 
vised Statutes  1899,  within  the  time  by  said  section  provided,  and 
the  date  of  the  allowance  of  the  appeal  and  not  the  time  of  filing  the 
bill  of  exceptions  after  the  appeal  is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  is  returnable,  and  when  the 
appellant  for  any  reason  can  not  or  does  not  file  a  complete  tran- 
script, he  shall  file  within  the  time  allowed  by  said  section  of  the 
statutes  a  certificate  of  judgment,  and  may  thereafter  file  a  com- 
plete transcript  and  abstract  of  the  record,  or  simply  an  abstract  of 
the  record.  And  neither  the  fact  that  this  court  has  heretofore  held 
that  the  return  term  of  the  appeal  is  to  be  determined  by  the  date 
of  the  filing  of  the  bill  of  exceptions,  nor  the  fact  that  for  any 
reason  a  complete  transcript  could  not  be  filed  in  time  for  the  re- 
turn term,  shall  be  taken  as  an  excuse,  but  in  all  such  cases  the 
appellant  shall  file  a  certificate  of  the  judgment  as  and  when  re- 
quired by  said  section  813,  Revised  Statutes'  1899.  (Adopted  at 
October  sitting,  1901.) 

RULE  29.— The  time  allowed  for  oral  argument  and  statement 
shall  be  an  hour  and  ten  minutes  for  appellant  or  plaintiff  in  error, 
or  relator  in  original  proceeding,  and  fifty  minutes  for  respondent  or 
defendant  in  error  or  respondent  in  original  proceeding.  (Adopted 
at  the  January  sitting,  1912.) 
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RULE  30. — ^AU  motions,  briefs,  letters  or  communications  in  any** 
wise  relating  to  a  matter  pending  in  this  court  must  be  addressed 
to  its  clerk,  who  will  lay  them  before  the  court  in  due  course.  Here- 
after any  letter  or  communication  relating  directly  or  indirectly  to 
any  pending  matter,  addressed  personally  or  officially  to  any  judge 
of  this  court,  will  be  filed  with  the  case  and  be  open  to  the  inspec- 
tion of  the  public  and  opposing  parties.  (Adopted  at  the  July  sitting, 
1912.) 

RULE  31. — AU  rules  not  included  in  the  foregoing  enumeration 
are  hereby  rescinded. 

RULE  32. — ^Hereafter  an  appellant,  filing  here  a  certified  copy 
of  the  order  granting  an  appeal,  need  not  abstract  the  record  entries 
showing  the  steps  taken  below  to  perfect  such  appeal.  If  the  abstract 
state  the  appeal  was  duly  taken,  then  absent  a  record  showing  to 
the  contrary,  by  respondent,  it  will  be  presumed  the  proper  steps 
were  taken  at  the  proper  time  and  term. 

Hereafter  no  appellant  need  abstract  record  entries  evidencing 
his  leave  to  file,  or  filing  ot  a  bill  of  exceptions.  It  shall  be  suffl* 
cient  if  his  abstract  state  the  bill  of  exceptions  was  duly  filed.  The 
burden  is  then  on  respondent  to  produce  here  the  record  showing 
the  contrary  to  be  the  fact,  if  he  make  the  point 

Anything  in  any  rule  to  the  contrary  is  hereby  abrogated. 
(Adopted  December  10,  1912.) 

RULE  33.— No  original  remedial  writ,  except  habeas  carpus, 
wil  be  issues  by  this  court  in  any  case  wherein  adequate  relief  can 
be  afforded  by  an  appeal  or  writ  of  error,  or  by  application  for  such 
writ  to  a  court  having  in  that  behalf  concurrent  jurisdiction. 
(Adopted  AprU  2,  1914.) 

RULE  34. — No  oral  arguments  will  be  granted  by  this  court  on 
applications  for  original  remedial  writs;  and  before  such  writs  shall 
issue,  the  applicant  therefor  shall  give  not  less  than  five  days  notice 
thereof  to  the  adverse  party,  or  his  attorney.  Such  notice  shall  be  in 
writing,  accompanied  by  a  copy  of  the  application  for  the  writ, 
and  the  suggestions  in  support  of  same.  The  adverse  party  may 
file  in  this  court  suggestions  in  opposition  to  the  issuance  of  the 
writ  Whenever  the  required  notice  would,  in  the  judgment  of  the 
court,  defeat  the  purpose  of  the  writ,  it  may  be  dispensed  with. 
On  final  hearing  printed  abstracts  and  briefs  shall  be  filed  in  all 
respects  as  is  required  in  appeals  and  writs  of  error  in  other  civil 
cases.     (Adopted  ApHl  2,  1914.) 

RULE  35. — ^No  writ  of  certiorari  shall  be  granted  to  quash  the 
judgnnent  of  a  Court  of  Appeals,  on  the  ground  that  such  court  has 
failed  or  refused  to  follow  the  last  controlling  decision  of  the  Su- 
preme Court,  unless  the  applicant  for  such  writ  shall  give  all  parties 
to  be  adversely  affected,  or  their  attorneys  of  record,  at  least  five  days 
notice  of  such  application;  and  the  applicant  shall,  in  the  petition 
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of  not  exceeding  five  pages,  concisely  set  out  the  issue  presented 
to  the  Court  of  Appeals  and  show  wherein  and  in  what  manner 
the  alleged  conflicting  ruling  afoee,  and  shall  designate  the  precise 
place  in  our  oflicial  reports  where  the  controlling  decision  will  be 
found.  Said  petition  shall  be  accompanied  by  a  true  copy  of  the 
opinion  of  the  Court  of  Appeals  complained  of,  a  copy  of  the  motion 
for  rehearing  or  to  transfer  the  cause  to  this  court,  a  copy  of  the 
ruling  of  the  Court  of  Appeals  on  said  motion,  and  suggestions  in 
support  of  the  petition  not  to  exceed  six  printed  or  typewritten 
pages. 

The  notice  to  the  party  to  be  adversely  affected  shall  be  printed 
or  typewritten,  accompanied  by  a  true  copy  of  the  petition,  and  all 
exhibits  and  suggestions  in  regard  thereto.  The  party  to  be  adversely 
affected  may  file  on  or  before  the  day  preceding  that  fixed  by  the 
notice,  suggestions  of  not  more  than  five  printed  or  typewritten 
pages,  stating  the  reasons  why  such  writ  should  not  issue.  (Adopted 
AprU  2.  1914.) 
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